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Glossary
ACI – Airport Council International
Aeronautical revenue - The part of an airport’s revenue derived from a number of charges
levied on airlines for the use of airport infrastructure and services by passengers and aircraft,
for example landing charges, passenger charges, aircraft parking charges, etc.
A4E – Airlines for Europe
ATM - Air Transport Movements. Landings or take offs of aircraft engaged in the transport of
passengers or freight on commercial terms.
CAGR – Compound Annual Growth Rate
Capex – Capital expenditure
Charter or leisure airlines - These airlines provide charter aircraft specifically for the holidays
they sell and/ or respond to ad-hoc demand as opposed to providing a year-round schedule.
CO2 – Carbon-Dioxide
CPI – Consumer Price Index
DG MOVE – Directorate General for Mobility and Transport of the European Commission
Dual-till framework - regulatory framework which focuses solely on costs associated with
providing the services for which the charges are regulated (see more comprehensive definition
in Appendix B).
EASA - European Aviation Safety Agency
EBITDA – Earnings Before Interest, Taxes, Depreciation, and Amortization
EBITDA margin - EBITDA as a percentage of total revenues
EC – European Commission
ECAC – European Civil Aviation Conference
ETS – Emission Trading System
EU13 – Estonia, Lithuania, Latvia, Poland, Czech Republic, Slovakia, Hungary, Romania,
Slovenia, Bulgaria, Croatia, Malta, Cyprus
EU15 – Ireland, United Kingdom, Sweden, Finland, Denmark, Germany, Austria, France, the
Netherlands, Belgium, Spain, Portugal, Italy, Luxembourg, Greece
Ex ante - In the context of airport regulation relates to the determination of price controls,
based on forecasted or intended expenditure, rather than actual expenditure.
FSC – Full Service Carrier. The full-service carrier business model is based on sustaining global
route networks. As such, full service carriers are based at one or more hub airports where
their passengers can connect between a variety of flights. Traditionally full service carriers
were national carriers. Most of them are members of one of the three global airline alliances.
Full service carriers are also known as network airlines.
FTE – Full Time Equivalent (employees)
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GBAS - Ground Based Augmentation System. The addition of GBAS to an aircraft allows it to fly
more precise routings, in turn allowing further improvements in noise abatement to be made.
General aviation - General aviation (GA) can be defined as a civil aircraft operation that is not a
commercial air transport flight operating to a schedule. General aviation flights range from
gliders and powered parachutes to corporate jet flights.
Hub-and-spoke network - In hub-and-spoke networks, airlines and alliances route their traffic
through one or more key airports (‘hubs’), with feeder traffic from other airports in the
network (the ‘spokes’) supplementing local origin and destination traffic at the hubs.
IATA – International Air Transport Association
ICAO – International Civil Aviation Organisation
MTOW - Maximum Take-off Weight. The maximum weight at take-off that the aircraft is
certified to operate safely.
LCC – Low Cost Carrier. Low-cost carriers apply a business model that relies on reducing
operating costs (for example, by using dense economy-only seating, not providing free in-flight
meals, facilitating connections to other flights, discouraging carriage of hold baggage) to
provide passengers with relatively cheap tickets. The model has so far been very successful on
short-haul routes.
Light-handed regulation - regulatory regime which encourages voluntary agreements and
allows airport discretion in how it meets regulatory targets (see more comprehensive
definition in Appendix B).
Non-Aeronautical revenues – revenue derived from commercial services provided by airports,
the main categories being retail, food and beverage, car parking and property services.
NOx - Nitrogen oxides
OAG – Official Airline Guide
Price cap regulation - regulatory regime where the airport is allowed to recover its forecast,
efficient costs through the regulated charges, plus an additional return as a profit or reserve
component (see more comprehensive definition in Appendix B).
PRM - Passengers with reduced mobility
PSO – Public Service Obligation
RAB - Regulated Asset Base is the historic efficient investment in regulated assets by the
Regulated company, against which the company is allowed to earn a return.
Rate of return regulation - allowing charges to increase up to a cap that represents an
acceptable profit margin for the airport (see more comprehensive definition in Appendix B).
RPI – Retail Prices Index
Scarcity Rents - Due to excess demand. In an airport context, a situation in which the market
demand for flights from a particular airport is greater than the market supply, thus causing
higher ticket prices.
Single-till framework – regulatory framework which has regard to all costs and revenues at an
airport (see more comprehensive definition in Appendix B).
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Slots - Airport slots are rights allocated to allow airlines and other aircraft operators to
schedule a landing or departure at an airport during a specific time period. Slots are allocated
to airports operating at ‘Level 3 (coordinated)’ which are defined as those where demand for
airport infrastructure significantly exceeds the airport’s capacity.
Transfer traffic - Passengers connecting between their origin airport and destination airport
through an intermediate airport.
SME – Small and Medium-sized Enterprise
VFR - Visiting friends and relatives
WACC – Weighted Average Cost of Capital. The WACC reflects the rate of return on the
different sources of capital financing made available to the entity, including debt and equity,
and the weighting of each in its overall capital structure (see more comprehensive definition in
Appendix B).
WLU – Workload units. A workload unit is defined as one passenger or 100 kg of cargo.
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Executive Summary
Introduction
The Commission is undertaking an ex-post evaluation of the Airport Charges Directive
(Directive 2009/12/EC). The evaluation covers the period since 15 March 2009 when the
Directive entered into force. The Commission requested this study to include the airports (79
in 2015) covered by the Directive in EU28, Norway, Iceland and Switzerland. This study
provides the Commission with an independent, evidence-based assessment of the application
of the Airport Charges Directive.
The Commission will use the data and other evidence provided by the study to:







Evaluate progress in meeting the objectives of the Directive;
Assess whether this has been achieved at a proportionate cost;
Assess whether the Directive is internally coherent and in line with other EU
interventions;
Assess whether intervention in airport charges at an EU level adds value;
Establish whether the objectives of the Directive remain relevant to the industry given
recent developments in the airport sector; and
If appropriate, make proposals to review or amend the existing measures.

Directive 2009/12/EC on airport charges was adopted in March 2009, and was to be
transposed by Member States by March 2011. The aim of the Directive was to establish a
common framework for airport charges at the largest national airports in each of the EU
Member States and those handling more than 5 million passengers annually. Key features of
the framework are:










Non-discrimination between airport users, although allowing for charges to reflect
environmental and general interest objectives (Article 3);
Allowance of common and transparent charging systems across airport networks (Article
4), and across airports serving the same city or conurbation (Article 5);
Regular consultation of airport users by airport managers on the operation of the system
of charges, the level of charges and quality of service; and the right to seek the
intervention of the Member State's independent supervisory authority (ISA), with
exceptions (Article 6);
Transparency by the airport manager over the basis for setting charges including
requirements for information flow to and from the airport users (Article 7);
Consultation of airport users on plans for new infrastructure (Article 8);
Flexibility to allow the agreement of quality standards through consultation between the
airport managers and the airport users at the airport (Article 9);
Flexibility to allow airport managers to offer differentiated services to airlines (Article 10);
and
The establishment of national independent supervisory authorities (ISAs) to ensure the
correct application of the Directive's measures (Article 11).

Overview of methodology
The methodology that we used to address the terms of reference was based on:


Desk research followed by analysis of material collected to understand the issues, identify
the relevant stakeholders, identify experts, collect data, find sources of information, and
identify suitable reports;
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Country profiles gathering information and data on implementation of the Directive and
emerging trends in each Member State / EEA country;
Case studies focussing on eight airports/ groups of airports across Europe in order to
obtain specific and detailed examples of issues arising during implementation of the
Directive;
Stakeholders engagement across Europe in order to obtain views and opinions, to obtain
more detailed information about the implementation of the Directive; and
Continuous analysis of findings in parallel with each of the tasks mentioned above.

Stakeholders' engagement was extensive: we contacted more than 80 airports, 40 authorities
and 42 airlines and their representatives across Europe. We also analysed airport charges and
financial data for all the airports that are covered by the Directive.
Key findings
Consultation between airports and airlines: One of the key objectives of the Directive was to
provide a framework for effective consultation between airports and their users. We found
that there is a consensus across stakeholders that such a framework has been delivered by the
Directive: a regular consultation process is now mandatory at all in-scope airports and
information exchange by both airport and airline stakeholders is required to facilitate
discussions. However, the framework delivered by the Directive is rather process-focussed in
the sense that it is focussed solely on how the consultation should take place rather than what
should be the objective of the consultation. This leaves many airport and airline stakeholders
confused and often unhappy with its implementation in practice. Guidelines have been
developed by each stakeholder group (airlines, airports and ISAs) in an attempt to offer
greater clarity as to the objective of consultation and how it should be delivered. These
guidelines, had they been issued by the European Commission itself, would not have been
binding, but would have carried more political weight than the current sets. However, nothing
has been issued by the Commission and the guidelines issued by the stakeholder groups differ
in important respects.
Airport investments: Consultation with users prior to new planned investment programmes
was considered an important feature of good airport corporate governance, and mentioned as
an operational objective of the Directive in the Impact Assessment. Across Europe, most
airports include a presentation and discussion of their capital expenditure programmes during
the consultation process discussed above (which can be annual or multi-annual, provided that
there is regular consultation), but the level of information and what is included varies. With
limited detail provided in the wording of the Directive, checking that investment consultation
is meaningful is de facto left to the ISAs, as for all other general consultation matters: some
ISAs may believe it is within their remits whilst others do not. In addition, the national
transposition of Article 8 and national pre-financing rules create a different set of national
circumstances, not conducive to a European-wide framework. Increasingly, Member States
have decided to bundle together their vision for airport infrastructure investments and
regulatory certainty into either concession contracts or laws (when airports have been partly
or fully privatised) or through regulatory price controls. Such arrangements typically define
what and when investments should happen, and provide assurance to airports as to how the
regulatory rules affecting their revenue stream will evolve. These processes have a greater
influence on supporting new investment than the consultation processes designed by the
Directive. We also observe limited direct engagement of the airports with the passengers
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themselves on the questions of investments, although this is one particular area where the
interests of the airlines and of the passengers may not necessarily always be aligned.
A common framework: the Directive has provided a common framework, a process for
transparency, consultation process, a framework for preventing discrimination, and
establishment of ISAs. The Directive has also brought clarity to the components of airport
charges in scope. Specifically on environmental charges, the Directive has left airports free to
introduce modulation of charges on environmental grounds, but did not incentivise or
mandate them to do so. On incentives and discounts the Directive has been effective in
clarifying a set of common rules to ensure that these are publicly available. However on
bilateral agreements between airport and airlines, rules are not clear to stakeholders.
Differentiation in terms of levels of service has happened. However, the lack of detail over the
definition and application of the non-discrimination principle may sometimes have hindered
airports to introduce differentiated services. The Directive did not specify a common charging
mechanism either. It is left to each State to set its specific forms of economic regulation (if
any), including the application of single or dual/ hybrid till, pricing mechanisms (price-cap, rate
of return, etc.), or the existence of networks of airports or single airports. As observed in this
study, the charging systems diverge widely across all European airports covered by the
Directive, but we did not find that the variety of charging mechanisms was an issue in itself
provided that the mechanisms are transparent, fair and consulted upon. However, we have
found that the current common framework of the Directive based on process only is not
enough to address the Directive’s objectives. To be effective, the airport charges framework
also needs to include objectives of what should be achieved, rather than just how it should be
implemented.
Change in airport ownership and cost relatedness: The organisation model chosen (single
airport or airport network), the ownership and control arrangements, allied with airport
charges control arrangements, influence the ability to provide cost-related charges. We
observe an increase in the number of privately operated airports across Europe now
compared to pre-Directive. Changes in ownership have been introduced by States primarily to
collect proceeds for debt stabilisation, or for the private sector to fund large capital
investment improvements, but also to improve the long-term efficiency of their airports. Some
of these sale processes have involved airport charges increases ahead of sale, others have
involved changes to the regulatory framework (e.g. movement from single to dual till) under
long-term concession arrangements or other mechanisms that have been unilaterally decided
by the States. We find that the Directive's effectiveness has been limited by the existence of
some of these concession laws/contracts.
Airport networks: national networks include small loss-making airports, which are crosssubsidised by revenues from larger airports. Cross-subsidisation is often a point of contention,
as it implies charges at larger airports are higher than they otherwise would be and smaller
airports are not incentivised to be efficient. On the other hand, cross-subsidisation is often the
only way to make loss-making airports economically viable in the absence of a direct subsidy,
providing a connectivity benefit to geographically isolated or remote parts of society. The two
main sources of contention, between network operators and users, is cross-subsidisation and
network transparency. In order to provide more clarity on these issues, the Directive should
have been clearer on whether (and under what conditions) cross-subsidisation is permitted
and the level of transparency required at a network level: currently transparency in the case of
airport networks remains limited, since most networks do not report all information at the
individual airport level.
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Independent Supervisory Authorities: The Directive has placed the responsibility for oversight
and provision of incentives for airports to operate efficiently on the ISAs. This was to improve
airlines' (and indirectly consumers') countervailing power vis-à-vis airports with market power.
One of the risks of leaving airports with significant market power unregulated that was
identified in the Impact Assessment, was that there are no incentives to operate efficiently
both in terms of running costs and through the provision and timing of capital investment. This
responsibility on the Member States’ ISA(s) is important because an under-performing or
under-resourced ISA means that the Directive’s principles cannot be fully applied. To work
effectively, the Directive requires ISAs to be skilled, staffed and independent from their State
(as airport owner or airport seller). The analysis performed shows that the level of skills of ISAs
remains inconsistent, their independence subject to different interpretation and their level of
resources sometimes limited in comparison to their expected duties. Worryingly, not all ISAs
have been adequately empowered or have been set-up effectively. This has resulted in a suboptimal application of the Directive, including in some of the largest EU aviation markets. ISAs
are a key pillar of the Directive. Under Article 6 (3), they are the body to which users or
airports turn to for appeals. Where ISAs are not effective, it directly weakens the possibility for
a party to obtain redress and undermines the objective of ensuring fairness in the charging
system. Under Article 6 (5), the ISA is required to decide directly on charges, and therefore an
ineffective ISA is likely to result in ineffective charges oversight. It should also be observed that
even where all these conditions are met in principle, the possibility exists for some local or
national legislative or contractual frameworks (drafted by some Member State governments)
to constrain severely the ISA from being able to effectively oversee and incentivise airports.
This is the case where long-term concession agreements (between the State and an operator)
set most or all of the key terms related to airport charges and capital investment
requirements, leaving the ISA unable to play its role in practice but fully compliant on paper
with the Directive’s requirements.
Appeals: The possibility for stakeholders to appeal was expected to be a direct output of the
Directive. Appeals are complex and costly for ISAs and for airports – who in addition to having
to justify their decisions must suspend the introduction of their proposals for new charges. ISA
decisions are usually, but not always, appealable to national courts by both parties. In some
States, the ISA can be asked to reconsider, but again not always, by both parties before the
step of appealing to national courts has to be taken. Criteria on which ISAs establish whether
appeals can be taken forward should, according to the Directive, be “non-discriminating,
transparent and objective”, but the Directive does not provide more information beyond this
and thus does not ensure an effective appeals process for all stakeholders.
Airport competition: Market dynamics today mean that there are more examples of airports
competing to attract the same airline services than there were pre-Directive: the strong
growth of the low-cost airlines in point-to-point leisure markets across Europe has increased
the competition notably for small and mid-size airports, for these services. Some leisure
passengers will focus on experiences (“beach holiday” or “city-break”) rather than on specific
destinations in their choices and for these passengers the potential for competition between
airports is strong. However for VFR (visiting friends and relatives) and business purpose trips,
where flexibility as regards the destination is more limited, there is much less competition
especially where the value of time and ease of access/frequency are highly regarded. Low-cost
airlines will also pitch airports against one another to create competitive tension and to see
where they can obtain the best deal in terms of charges and incentives. For the majority of the
largest European airports, however, evidence of competition is more nuanced and an
individual assessment would be necessary. A priori, it seems primarily to relate to low-cost
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services and to transfer passengers between major network airports. Network airlines can use
their multi-hubs to promote the potential for switching new or additional capacity to improve
their bargaining power at these airports. But this strategy depends, among other factors, on
sufficient capacity being available at the alternative hub airport(s).
Market power: Market power tests provide an in-depth analysis of the market and its
competitive environment. They can play a useful role in identifying which airports require
economic regulation and to advise on the form of any regulatory intervention. They are
however only the first step towards a regulatory response. In a second step appropriate
remedial action needs to be defined to address the holding, and potentially misusing, of
significant market power. Proper market power tests are complex and require experienced
and skilled regulators. They also take a significant amount of time and resources. We assess
that market power tests can play a useful role in ensuring a framework of economic regulation
of airport charges is (or remains) effective, but that for a framework to be effective it is also
important that appropriate remedial action be taken should significant market power be
found.
Progress made in attaining the objectives of the Directive - Effectiveness
The analysis and findings displayed in this evaluation show that whilst there has been progress
since the implementation of the Directive, not all the objectives have been achieved. There is
also little evidence of what else remains to evolve, beyond more mature ISAs and some
changes that may happen in the medium-term from appeals to national courts and/or
outcomes of infringement proceedings to make the situation change and to ensure a greater
achievement of the expected objectives. There remains disagreement between airlines and
airports, which contrasts to the spirit of the Directive as for stakeholders to work together
towards better and cost-effective services to their customers: the passenger.
Whether the Directive has delivered the benefits expected at proportionate cost – Efficiency
The Directive has not delivered all of its objectives, therefore it has not delivered all of its
benefits. If the Directive’s objectives had been properly translated into EU legislation and
implemented at national level, the benefits could have been more significant than they are
today, whilst the costs would probably have been lower or at least equal, to what they are
today. Under current arrangements, costs are felt to be high by the airports that see the staff
time and resources they had to invest in consultation for fairly limited changes in charges
compared to the situation pre-Directive, whilst airlines are frustrated too at the level of staff
time and resources needed to attend consultation and analyse data for limited outcomes. In
particular, resources spent on implementation could have been avoided on how to interpret
the Directive by having a more precisely drafted Directive or guidance material published by
the Commission alongside the legislation, or if the original legislation came in the form of a
Regulation.
Whether the Directive is internally coherent and in line with other EU interventions Coherence
We assess that the Directive is generally coherent with other EU interventions. There are some
areas of difference, for example the regulatory oversight arrangements for PRM and security
charges are different than for airport charges defined by the Directive and moreover the
approach to cost relatedness is different between charges defined in the Directive and
legislation governing PRM and Security charges.
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The tools within the Directive are coherent in the sense that they follow a step-by-step or
gradual process: transparency and consultation, the establishment of an ISA and the possible
appeals to the ISA. However, in some cases airport operators and users are deprived of the
opportunity to appeal ISAs decisions.
Network charging systems can be considered cost efficient if they are considered as one cost
base, if sufficient transparency is provided at a network level. However, there is little incentive
in the Directive for network operators to improve their overall efficiency by providing more
transparency on the network and in relation to cross-subsidisation.
Given the importance of airport investment, the process of planning, consulting on and
charging for new infrastructure should be more explicitly set out beyond what is contained
within Article 8 of the Directive.
Whether EU intervention in airport charges setting adds value – EU Value-added
Our analysis finds that pre-implementation of the Directive, there was no appetite from any
relevant party (ICAO, ECAC or else) to address airport charges through an international
intervention. At national level, the regulatory situation across European Member States was
very mixed, with some countries already having a well-established national framework for
regulating airports and others with no such framework.
Without EU intervention, significant fragmentation would remain and no standard would be in
place, preventing a competitive level-playing field in the EU market for airport services.
Whether the objectives remain relevant today - Relevance
The industry has evolved since the Directive was introduced and the airline and airport
markets have further matured. The expansion of low-cost carriers has continued and their
business model has developed, which in turn has forced full-service carriers to enhance their
connecting and long-haul operations. In addition, over the last 10 years new groups of
competitors have emerged from the Middle-East and Turkey. These dynamics in airline
competition have also impacted competition in the airports market, which has seen in parallel
an increase in the levels of private capital involvement. In this context, while we have
identified some gaps and inconsistencies, we nevertheless believe that the objectives of the
Directive remain broadly appropriate, and as they have only been partially fulfilled there
remains the need to address them.
Recommendations on review or amendment of existing measures
We have made a number of recommendations, which focus on a range of areas including:








Better national implementation through the definition of principles to be followed by
Member States;
Strengthened position of ISAs through better resourcing and suggested consolidation in
Member States with several ISAs as well as through greater clarity of their responsibilities;
More focussed regulation on airports with the highest levels of market power. This could
imply the introduction of an additional tier of oversight for such airports identified
through the use of market power assessments;
Improved consultation outcomes by providing binding Commission guidance;
Clarification that investments are part of the scope of the responsibilities of the ISAs;
Clarification that for airport networks, there should be data and cost transparency on an
airport by airport basis;
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Greater recognition of the link between airport charges and service quality and of
potential trade-offs between charges levels and service quality provided to airport users;
Better access to appeals through a clarification of the roles and responsibilities of all
parties;
Clarity on the Commission's approach to incentives and discounting, and to bilateral
agreements between airport and airlines, in particular with respect to requirements for
transparency and cost-relatedness;
Improved transparency and reporting through enforcing the requirement for an annual
report by each ISA and through enforcing the airline requirements for provision of
information; and
Form of legislation: suggesting that some of the problems encountered with the
implementation could be addressed by introduction of a Regulation which would bring
more clarity on some provisions and would leave less room for inconsistent application
between Member States.
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Résumé
Introduction
La Commission procède à une évaluation ex-post de la directive sur les redevances
aéroportuaires (directive 2009/12/CE). L'évaluation couvre la période écoulée depuis le 15
mars 2009, date d'entrée en vigueur de la directive. La Commission a demandé que cette
étude inclus les 79 aéroports couverts par la directive en 2015 dans l'UE à 28, la Norvège,
l'Islande et la Suisse. Cette étude fournit à la Commission une évaluation indépendante et
justifiée de l'application de la directive sur les redevances aéroportuaires en Europe.
La Commission utilisera les données et autres informations fournies par l'étude pour :







Évaluer les progrès réalisés pour atteindre les objectifs de la directive ;
Évaluer si cela a été réalisé à un coût proportionnel ;
Évaluer si la directive est cohérente sur le plan interne et conforme aux autres
interventions de l'UE ;
Évaluer si l'intervention au niveau de l'UE dans le domaine des redevances aéroportuaires
ajoute de la valeur ;
Déterminer si les objectifs de la directive restent pertinents pour le secteur compte tenu
des récents développements dans le domaine aéroportuaire ; et
Le cas échéant, faire des propositions pour revoir ou modifier les mesures existantes.

La directive 2009/12/CE sur les redevances aéroportuaires a été adoptée en mars 2009 et
devait être transposée par les États membres d'ici mars 2011. L'objectif de la directive était
d'établir un cadre commun pour les redevances aéroportuaires dans le plus grand aéroport
national de chaque état membre de l'UE et dans tous ceux qui traitent plus de 5 millions de
passagers par an. Les principales caractéristiques du cadre commun sont les suivantes :













Non-discrimination entre usagers de l'aéroport, tout en permettant que les redevances
reflètent des motifs d’intérêt public et d’intérêt général, y compris d’ordre
environnemental (article 3) ;
Autorisation à mettre en place un système de redevances commun et transparent
couvrant des réseaux aéroportuaires (article 4) ou des aéroports desservant les mêmes
villes ou agglomérations urbaines (article 5) ;
Consultation régulière des usagers de l'aéroport par les gestionnaires d'aéroport sur le
fonctionnement du système de redevances, le niveau des redevances et la qualité de
service ; droit de demander l'intervention de l'autorité de supervision indépendante de
l'État membre (ASI) avec des exceptions (article 6) ;
Transparence du gestionnaire de l'aéroport sur les éléments servant de base à la
détermination du système ou du niveau de toutes les redevances perçues, avec des
exigences relatives aux informations à destination et en provenance des usagers de
l'aéroport (article 7) ;
Consultation des usagers de l'aéroport sur les plans relatifs aux nouveaux projets
d’infrastructures (article 8) ;
Flexibilité pour permettre la mise en place d’accords de qualité de service par la
consultation entre les gestionnaires de l'aéroport et les usagers de l'aéroport (article 9) ;
Flexibilité permettant aux gestionnaires d'aéroports d'offrir des services différenciés aux
compagnies aériennes (article 10) ; et
La mise en place d'autorités de supervision indépendantes nationales (ASI) pour assurer la
bonne application des mesures de la directive (article 11).
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Vue d'ensemble de la méthodologie
La méthodologie adoptée pour répondre au cahier des charges repose sur :


Une recherche documentaire suivie d'une analyse du matériel recueilli pour trouver des
sources d'information et identifier les rapports appropriés, récolter les données,
comprendre les problèmes, identifier les parties prenantes et les experts pertinents ;
 Une analyse rassemblant des informations et des données sur la mise en œuvre de la
directive et les tendances émergentes dans chaque État membre / pays de l'EEE ;
 Des études de cas axées sur huit aéroports / groupes d'aéroports d'Europe afin d'obtenir
des exemples spécifiques et détaillés de problèmes survenus pendant la mise en œuvre
de la directive ;
 Un engagement avec les parties prenantes à travers l'Europe pour obtenir leurs points de
vue et opinions et des informations détaillées sur la mise en œuvre de la directive ; et
 Une analyse continue des résultats, en parallèle avec chacune des tâches mentionnées cidessus.
L'engagement avec les parties prenantes a été important : nous avons contacté plus de 80
aéroports, 40 autorités, 42 compagnies aériennes et leurs représentants à travers l'Europe.
Nous avons également analysé les redevances aéroportuaires et les données financières de
tous les aéroports couverts par la directive.
Principales conclusions
Consultation entre aéroports et compagnies aériennes : L'un des principaux objectifs de la
directive était de fournir un cadre pour une consultation efficace entre les aéroports et leurs
usagers. Nous avons constaté qu'il existe un consensus entre les parties prenantes qu’un tel
cadre a été en effet fourni par la directive : un processus de consultation régulier est
désormais obligatoire dans tous les aéroports concernés. Cependant, le cadre fourni par la
directive porte seulement sur la façon dont la consultation doit avoir lieu plutôt que sur les
objectifs de la consultation. Cela laisse de nombreux aéroports et compagnies aériennes
confus et souvent mécontents de sa mise en œuvre dans la pratique. Des lignes directrices ont
été élaborées par chaque groupe de parties prenantes (compagnies aériennes, aéroports et
ASI) dans le but d'offrir une plus grande clarté quant à l'objectif de la consultation et à la façon
dont elle devrait être menée. Si des lignes directrices avaient été publiées par la Commission
européenne elle-même, elles n'auraient pas été contraignantes mais auraient eu plus de poids
politique que les trois lignes directrices actuelles. Toutefois la Commission n'a rien publié et les
trois lignes directrices des groupes de parties prenantes diffèrent sur des points importants.
Investissements dans les aéroports : consulter les usagers avant que de nouveaux programmes
d'investissement ne soient prévus constitue l’une des caractéristiques importantes d’une
bonne gouvernance d'entreprise dans les aéroports et est mentionné dans l'analyse d'impact
comme l’un objectif opérationnel de la directive. La plupart des aéroports d’Europe incluent
une présentation et une discussion de leurs programmes de dépenses en capital pendant le
processus de consultation discuté ci-dessus (qui peut être annuel ou pluriannuel, à condition
qu'il y ait une consultation régulière), mais le niveau d'information et le contenu de la
discussion varient. Avec peu de détails dans la directive, les vérifications pour s’assurer que les
consultations sur les investissements soient vraiment significatives sont de facto laissées aux
ASI, comme d’ailleurs pour tout ce qui touche à la consultation de manière générale : certaines
ASI pensent ainsi que cela fait partie de leurs attributions, alors que d’autres pensent le
contraire. En outre, les transpositions de l'article 8 et les règles nationales concernant
l’autorisation ou non d’avoir recours au préfinancement créent un ensemble de circonstances
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nationales différentes qui ne favorisent pas un cadre européen. Par ailleurs, de plus en plus
d’États membres ont décidé de regrouper leur vision en investissements en infrastructures
aéroportuaires et en réglementation dans des contrats ou des lois de concession (lors de
privatisations aéroportuaires partielles ou totales) ou par des contrôles réglementaires des
prix. De tels dispositions définissent généralement quand et comment les investissements
doivent avoir lieu et fournissent aux aéroports une certitude concernant l'évolution des règles
réglementaires pouvant affecter leurs sources de revenus, or ces dispositions peuvent avoir
plus de poids sur les nouveaux investissements que les processus de consultation prévus par la
directive. Nous observons également un engagement limité des aéroports avec les passagers
directement concernant les questions d'investissements, bien qu'il s'agisse d'un domaine
spécifique où les intérêts des compagnies aériennes et des passagers ne sont pas forcément
alignés.
Un cadre commun : la directive a fourni un cadre commun, un processus de transparence, un
processus de consultation, un cadre de prévention des discriminations et la mise en place
d'ASI. La directive a également clarifié les éléments des redevances aéroportuaires.
Spécifiquement en ce qui concerne les redevances environnementales, la directive a laissé les
aéroports libres d'introduire une modulation des redevances pour raisons environnementales,
mais ne les a pas incités ou mandatés à le faire. En ce qui concerne les mesures d’incitation et
de réduction, la directive a permis de clarifier un ensemble de règles communes afin de
garantir qu'elles soient publiquement disponibles. Mais les règles de la directive au sujet des
accords bilatéraux entre aéroports et compagnies aériennes ne sont pas claires pour les
parties prenantes. Une différenciation en termes de niveaux de service a eu lieu, mais le
manque de détails concernant la définition et l'application du principe de non-discrimination a
parfois empêché les aéroports d'introduire des services différenciés. La directive n’a pas
spécifié non plus de système commun de redevances. Il appartient à chaque État de définir ses
formes spécifiques de régulation économique (le cas échéant), y compris l'application de
caisse unique ou double / hybride, ses mécanismes de tarification (plafonnement des prix,
taux de rentabilité, etc.) ou l'existence de réseaux aéroportuaires. Nous avons observé dans
cette étude que les systèmes de redevances divergent largement dans tous les aéroports
européens couverts par la directive, mais nous n'avons pas établi que la variété des
mécanismes de redevances soit un problème en soi, à condition qu’ils soient transparents,
équitables et sujets à consultation. Nous avons cependant constaté que le cadre commun
actuel de la directive, basé uniquement sur les processus, ne suffisait pas pour atteindre les
objectifs fixés. Pour être efficace, le cadre des redevances aéroportuaires doit aussi inclure des
objectifs de ce qui doit être atteint, plutôt que porter uniquement sur la manière dont il doit
être mis en œuvre.
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Changement de propriété des aéroports et rapport avec les coûts : le modèle d'organisation
choisi (aéroport unique ou réseau d'aéroports), les dispositions de propriété ainsi que les
dispositions de contrôle des redevances aéroportuaires influent sur la capacité de fournir des
redevances en rapport avec les coûts. Nous observons une augmentation du nombre
d'aéroports gérés par le secteur privé en Europe par rapport à la situation avant l’entrée en
vigueur de la directive. Des changements de propriété ont été introduits par les États
principalement pour récolter des fonds pour stabiliser leur dette, ou pour que le secteur privé
finance des investissements conséquents en infrastructures, mais aussi pour améliorer
l'efficacité à long terme de leurs aéroports. Certains de ces processus de vente, dans le cadre
de concessions à long terme ou d'autres mécanismes décidés unilatéralement par les États,
ont entraîné des augmentations des redevances aéroportuaires avant la vente ou d'autres des
modifications du cadre réglementaire (comme par exemple le passage d'une caisse unique à
une caisse double). Nous constatons que l'efficacité de la Directive a été limitée par l'existence
de certaines de ces lois / contrats de concession.
Réseaux aéroportuaires : les réseaux nationaux comprennent de petits aéroports déficitaires,
qui sont subventionnés par les revenus d’aéroports plus grands. Les subventions croisées
impliquent que les redevances des plus grands aéroports soient plus élevées qu'elles ne le
seraient autrement, et que les petits aéroports ne soient pas incités à être efficaces. En
revanche, les subventions croisées sont souvent le seul moyen de rendre économiquement
viables des aéroports déficitaires en l'absence de subventions directes, et qui permet à des
territoires isolés ou éloignés de bénéficier d’une connectivité accrue. Les principaux points de
discorde entre gestionnaires de réseau et usagers portent sur sont les subventions croisées et
la transparence du réseau. Afin d'apporter plus de clarté sur ces questions, la directive aurait
dû préciser si, et dans quelles conditions, les subventions croisées sont autorisées ainsi que le
niveau de transparence requis : actuellement, la transparence des réseaux aéroportuaires
reste limitée car la plupart d’entre eux ne communiquent pas toutes les informations pour
chaque aéroport individuellement.
Autorités de supervision indépendantes : La directive a confié la responsabilité de superviser et
d’inciter les aéroports à fonctionner de manière efficace aux ASI. Il s'agissait d'améliorer le
pouvoir compensateur des compagnies aériennes (et indirectement des consommateurs) visà-vis des aéroports disposant de pouvoir de marché. L'un des risques qui avait été identifié
dans l'analyse d'impact était de laisser des aéroports disposant d’un pouvoir de marché
considérable sans règlementation appropriée, c'est-à-dire sans incitations à fonctionner
efficacement à la fois en termes de coûts de fonctionnement et de livraison d’investissements.
La question de la responsabilité des ASI est importante, car une ASI insuffisamment
performante ou insuffisamment dotée en ressources signifie que les principes de la directive
ne peuvent pas être pleinement appliqués : pour fonctionner efficacement, la directive exige
que les ISA soient qualifiées, dotées en personnel et indépendantes de leur État (qui peut par
ailleurs être propriétaire ou vendeur d'aéroport). L'analyse effectuée montre que le niveau de
compétence des ASI demeure inconsistant, que leur indépendance est soumise à des
interprétations différentes et que leur niveau de dotation en ressources est parfois limité par
rapport à leurs tâches attendues. Fait inquiétant, toutes les ASI n’ont pas été habilitées de
manière adéquate ou mises en place de manière effective. Cela a entraîné une application
sous-optimale de la directive, y compris dans certains des plus grands marchés de l'aviation de
l'UE. Les ASI constituent un pilier essentiel de la directive. En vertu de l'article 6, paragraphe 3,
elles sont l'organe vers lequel les usagers ou les aéroports s'adressent pour faire appel.
Lorsque les ASI ne sont pas efficaces, cela affaiblit directement la possibilité pour une partie
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d'obtenir réparation et cela compromet l'objectif d'assurer l'équité du système de redevances.
En vertu de l'article 6, paragraphe 5, l'ASI est tenue de décider directement des redevances, de
sorte qu'une ASI inefficace risque d'entraîner une supervision inefficace des redevances. Il
convient également de noter que même lorsque toutes ces conditions sont réunies en
principe, il existe la possibilité pour certains cadres législatifs ou contractuels locaux ou
nationaux (élaborés par les gouvernements de certains États membres) de limiter sévèrement
l'ASI de superviser et d’inciter efficacement les aéroports. C'est le cas lorsque des accords de
concession à long terme (entre l'État et un opérateur) fixent la plupart ou la totalité des
termes clés relatifs aux redevances aéroportuaires et aux besoins d'investissement, laissant en
pratique l'ASI incapable de jouer son rôle mais tout en étant, du moins en théorie, en parfaite
conformité avec les exigences de la directive.
Appels : La possibilité pour les parties prenantes de faire appel devait être un résultat direct de
la directive. Les appels sont complexes et coûteux pour les ASI et pour les aéroports qui, en
plus de devoir justifier leurs décisions, doivent suspendre l'introduction de leurs propositions
de nouvelles redevances. La possibilité de faire appel des décisions de l'ASI auprès des
tribunaux nationaux existe généralement mais pas toujours. Dans certains États, l'ASI peut
aussi être invitée à réexaminer, avant qu’un appel ne soit effectué auprès des tribunaux
nationaux, mais pas toujours par les deux parties. La directive n’apporte pas davantage de
précisions sur les critères que doivent utiliser les ASI pour considérer les recours au-delà d’être
« pertinents, objectifs, non discriminatoires et transparents », ce qui n’assure pas une réelle
efficacité au processus d'appel pour toutes les parties prenantes.
Concurrence dans les aéroports : la dynamique des marchés signifie qu'il y a de plus en plus
d'aéroports en concurrence pour attirer les mêmes services aériens qu'ils ne l'étaient avant la
directive : la forte croissance des compagnies aériennes à bas coûts sur les marchés des loisirs
point à point en Europe a augmenté la concurrence pour les aéroports de petite et moyenne
taille pour ces services. Certains passagers loisirs se concentrent sur des déplacements à
thème (« vacances à la plage » ou « court séjour en ville ») plutôt que sur des destinations
spécifiques. Pour ces passagers, le potentiel de mise en concurrence des aéroports est fort,
alors que pour les déplacements pour rendre visite aux amis et à la famille ou pour motifs
professionnels et où la flexibilité dans le choix des destinations est beaucoup plus limitée, il y a
beaucoup moins de concurrence surtout lorsque la valeur du temps, ou la facilité d'accès et les
fréquences offertes sont importantes. Les compagnies aériennes à bas coûts vont également
pousser les aéroports les uns contre les autres pour créer une tension concurrentielle et voir
où elles peuvent obtenir les meilleures offres en termes de redevances et de mesures
d’incitations. Néanmoins, pour la majorité des plus grands aéroports européens, les signes
qu’une concurrence a bien lieu sont plus nuancés et bénéficieraient d’un examen individuel. A
priori, il semblerait que la concurrence ait principalement lieu pour les services à bas coûts et
pour le transfert de passagers entre grands aéroports en hub. Les compagnies aériennes qui
opèrent en réseau peuvent utiliser leurs hubs multiples pour améliorer leur pouvoir de
négociation vis-à-vis de ces aéroports, mais cette stratégie dépend entre autres d’une capacité
aéroportuaire disponible dans leur(s) hub(s) alternatif(s).
Pouvoir de marché : les tests de pouvoir de marché fournissent une analyse approfondie du
marché et de son environnement concurrentiel. Ils peuvent jouer un rôle utile permettant
d’identifier les aéroports qui nécessitent une régulation économique et permettant de
renseigner la forme d’une intervention réglementaire. Ils ne constituent toutefois que le
premier pas vers une réponse réglementaire. Dans un deuxième temps, des mesures
correctives appropriées doivent être définies pour remédier à la détention et potentiellement
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à l’abus d'un pouvoir de marché significatif. Les tests de pouvoir de marché appropriés sont
complexes et nécessitent des régulateurs expérimentés et compétents. Ces tests nécessitent
également beaucoup de temps et de ressources. Nous estimons que les tests de pouvoir de
marché peuvent jouer un rôle utile pour assurer (ou conserver) un cadre de régulation
économique des redevances aéroportuaires efficace, mais qu’un tel cadre soit efficace, il est
important que des mesures correctives appropriées soient également prises, dans le cas où
une dominance considérable sur le marché aurait été établie.
Quels progrès ont été accomplis dans la réalisation des objectifs de la directive (efficacité) ?
L'analyse et les résultats présentés dans cette évaluation montrent que malgré les progrès
réalisés depuis la mise en œuvre de la directive, tous les objectifs n'ont pas été atteints. Il y a
aussi peu de possibilités que ce qui pourrait encore être accompli survienne et contribue à une
amélioration de la situation et à une meilleure réalisation des objectifs attendus, au-delà d’ASI
plus matures, de changements résultant d’appels auprès de juridictions nationales, ou de
procédures européennes d'infraction. Il subsiste des désaccords entre compagnies aériennes
et aéroports, ce qui contraste avec l'esprit de la directive en ce sens où les parties prenantes
devraient travailler ensemble pour offrir de meilleurs et plus avantageux services à leurs
clients communs, les passagers.
La directive a t’elle produit les bénéfices attendus à un coût proportionnel (efficience) ?
La directive n'ayant pas atteint tous ses objectifs, elle n'a pas produit tous les bénéfices
attendus. Si les objectifs de la directive avaient été correctement traduits dans la législation de
l'UE et mis en œuvre au niveau national, les bénéfices auraient pu être plus importants qu'ils
ne le sont aujourd'hui, alors que les coûts auraient probablement été inférieurs ou au moins
égaux à ce qu'ils sont aujourd'hui. Avec les dispositions actuelles, les aéroports considèrent
que les coûts et les ressources qu'ils consacrent au processus de consultation sont élevés alors
que les changements dans les redevances sont relativement limités par rapport à la situation
antérieure à la directive. Les compagnies aériennes sont frustrées du niveau de personnel et
de ressources nécessaires pour assister aux consultations et analyser les données par rapport
aux résultats limités qui en découlent pour elles. On peut aussi souligner que les ressources
qui ont été consacrées à l’interprétation de la directive par les parties prenantes auraient pu
être évitées si lors de sa mise en œuvre, la directive avait été rédigée de manière plus précise,
si la Commission avait publié des lignes directrices ou si la législation originale avait pris la
forme d'un règlement.
La directive est-elle cohérente sur le plan interne et conforme aux autres interventions de
l'UE (cohérence)?
Nous estimons que la directive est généralement cohérente avec les autres interventions de
l'UE. Il existe des différences, comme par exemple les dispositions de supervision
réglementaire pour les PMR ou pour les redevances de sureté qui diffèrent des dispositions
pour les redevances aéroportuaires définies par la directive, ainsi que l’approche du rapport
aux coûts qui est différente. Les outils de la directive sont cohérents en ce sens qu'ils suivent
un processus graduel ou progressif : transparence et consultation, mise en place d'une ASI et
possibilité de faire appel auprès de l'ASI. Cependant, dans certains cas, les gestionnaires
aéroportuaires et les usagers peuvent être privés de la possibilité de faire appel des décisions
de l'ASI.
S’ils sont traités sur une base unique de coûts, et si une transparence suffisante est présentée
au niveau du réseau, alors les systèmes de redevances pour les réseaux peuvent être vus
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comme étant efficaces. Cependant, la directive n'incite guère les gestionnaires de réseaux à
améliorer leur efficacité globale en offrant une plus grande transparence sur le réseau et sur
les subventions croisées.
Compte tenu de l'importance des investissements aéroportuaires, le processus de
planification, de consultation et de redevances pour les nouvelles infrastructures devrait être
défini de manière plus explicite que ce qui est prévu à l'article 8 de la directive.
L'intervention de l'UE sur les redevances aéroportuaires apporte-t-elle une valeur ajoutée
(valeur ajoutée européenne)?
Notre analyse révèle que, avant la mise en œuvre de la directive, aucune partie pertinente
(OACI, CEAC ou autre) n'avait exprimé l’intention de traiter des redevances aéroportuaires par
le biais d'une intervention internationale. Au niveau national, la situation réglementaire dans
les États membres européens était très contrastée, certains pays disposant déjà d'un cadre
national bien établi pour la réglementation des aéroports et d'autres ne disposant pas d'un tel
cadre. Sans une intervention de l'UE, une fragmentation importante subsisterait et aucune
norme n’aurait été mise en place, ce qui aurait empêché la mise en place de conditions de
concurrence équitables sur le marché de l'UE pour les services aéroportuaires.
Les objectifs demeurent-ils encore pertinents aujourd'hui (pertinence)?
Le secteur a évolué depuis l'introduction de la directive, et le marché des compagnies
aériennes et des aéroports a mûri davantage. L'expansion des transporteurs à bas coûts s'est
poursuivie et leur modèle d'affaires s'est développé, ce qui a eu pour effet d’obliger les
compagnies régulières à améliorer leurs vols long-courriers et leurs vols d’affrètement. En
outre, au cours des dix dernières années, de nouveaux groupes de concurrents sont apparus
au Moyen-Orient et en Turquie. Cette dynamique dans le paysage concurrentiel des
compagnies aériennes a également affecté la concurrence entre aéroports, qui a connu
parallèlement une augmentation du niveau de participation des capitaux privés. Dans ce
contexte, même si nous avons identifié des lacunes et des incohérences, nous pensons
néanmoins que les objectifs de la directive restent largement appropriés et qu’il est
souhaitable qu’ils soient traités, n’ayant été que partiellement atteints.
Recommandations de révisions ou modifications de mesures existantes
Nous avons formulé un certain nombre de recommandations axées sur un éventail de
domaines, notamment :








Une meilleure mise en œuvre au niveau national, par la définition de principes à suivre
par les États membres ;
Un renforcement de la position des ASI grâce à de meilleures ressources et un
regroupement national suggéré des ASI dans les États membres avec plusieurs autorités,
ainsi qu’une plus grande clarté de leurs responsabilités ;
Une réglementation plus ciblée sur les aéroports ayant les plus hauts niveaux de pouvoir
sur le marché. Cela pourrait impliquer l'introduction d'un niveau supplémentaire de
supervision pour les aéroports identifiés par l'utilisation de tests de pouvoir de marché ;
Une amélioration des résultats des consultations sur la base d’orientations contraignantes
de la part de la Commission ;
Une clarification que les investissements font partie du périmètre de responsabilité des
ASI ;
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Une clarification que la transparence des données et des coûts doit être effective pour
chaque plateforme faisant partie d’un réseau aéroportuaire ;
Une meilleure prise en compte du lien entre les redevances aéroportuaires et la qualité de
service, et des compromis possibles entre niveaux de redevances et qualité du service
fourni aux usagers de l'aéroport ;
Des possibilités accrues de faire appel grâce à une clarification des rôles et des
responsabilités de toutes les parties ;
Une plus grande clarté de l'approche de la Commission en matière d'incitations et
réductions, et en matière d'accords bilatéraux entre aéroports et compagnies aériennes,
en particulier en ce qui concerne les exigences de transparence et de rapport avec les
coûts ;
Une amélioration de la transparence et de l’établissement de rapports par l'exigence d'un
rapport annuel de la part de chaque ISA et en faisant appliquer plus vigoureusement les
dispositions de la directive concernant les exigences de déclaration de la part des
compagnies aériennes ; et
Une réflexion portant sur la forme de la législation : certains des problèmes rencontrés
lors de la mise en œuvre pourraient être résolus par l'introduction d'un règlement qui
apporterait plus de clarté sur certains points et laisserait moins de place aux mises en
œuvre contradictoires entre Etats membres.
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Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Kurzfassung
Einleitung
Die Kommission führt eine Ex-post Bewertung der Richtlinie für Flughafenentgelte (Richtlinie
209/12/EG) durch. Die Bewertung bezieht sich auf den Zeitraum seit dem 15. März 2009, an
dem die Richtlinie in Kraft getreten ist. Auf Wunsch der Kommission beinhaltet die Studie 79
Flughäfen (Stand 2015) der EU28, Norwegen, Island sowie der Schweiz, die unter die Richtlinie
fallen. Die Studie liefert der Kommission eine unabhängige, faktengestützte Bewertung der
Anwendung der Richtlinie für Flughafenentgelte.
Die Kommission wird die von der Studie gelieferten Daten und sonstigen Nachweise
verwenden, um:







Fortschritte bei der Erreichung der Ziele der Richtlinie zu bewerten;
Zu beurteilen, ob dies zu angemessenen Kosten erreicht wurde;
Zu bewerten, ob die Richtlinie in sich schlüssig ist und mit anderen EU-Interventionen im
Einklang steht;
Zu beurteilen, ob die Intervention bei Flughafenentgelten auf EU-Ebene einen Mehrwert
schafft;
Festzustellen, ob die Ziele der Richtlinie angesichts der jüngsten Entwicklungen im
Flughafensektor für die Branche relevant bleiben; und
Gegebenenfalls Vorschläge zur Überprüfung oder Änderung der bestehenden
Maßnahmen vorzulegen.

Die Richtlinie 2009/12/EG für Flughafenentgelte wurde im März 2009 erlassen und sollte bis
März 2011 von den Mitgliedstaaten umgesetzt werden. Ziel der Richtlinie war die Schaffung
eines gemeinsamen Rahmens für Flughafenentgelte für die jeweils größten nationalen
Flughäfen der einzelnen EU-Mitgliedstaaten und solchen, die jährlich mehr als 5 Millionen
Fluggäste abfertigen. Hauptmerkmale der gemeinsamen Rahmenregelung sind:











Nichtdiskriminierung zwischen Flughafennutzern, wobei Entgelte dennoch Umweltziele
und Ziele des Allgemeininteresses berücksichtigen dürfen (Artikel 3);
Ermöglichung von gemeinsamen und transparenten Entgeltregelungen für ein
Flughafennetz (Artikel 4) und für Flughäfen, die dieselbe Stadt oder denselben
Ballungsraum bedienen (Artikel 5);
Regelmäßige Konsultation der Flughafennutzer durch Flughafenbetreiber hinsichtlich der
Funktionsweise des Entgeltsystems, der Höhe der Entgelte und der Qualität der Dienste;
und den Anspruch auf Rechtsbehelf bei einer unabhängigen Aufsichtsbehörde des
Mitgliedsstaats, mit Ausnahmen (Artikel 6);
Transparenz des Flughafenbetreibers für Flughafennutzer bezüglich der Komponenten,
die der Festlegung der Flughafenentgeldregelung zugrunde liegen (Artikel 7);
Konsultation von Flughafennutzern bei der Planung von neuer Infrastruktur (Artikel 8);
Flexibilität, um die Vereinbarung von Qualitätsstandards durch Konsultationen zwischen
Flughafenbetreibern und den Flughafennutzern zu ermöglichen (Artikel 9);
Flexibilität, damit Flughafenbetreiber den Fluggesellschaften differenzierte Dienste
anbieten können (Artikel 10); und
Die Einrichtung nationaler unabhängiger Aufsichtsbehörden, um die korrekte Anwendung
der Richtlinienmaßnahmen zu gewährleisten (Artikel 11).
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Überblick über die Methodik
Die Methodik, mit der wir die Aufgabenstellung beantwortet haben, basiert auf:









Literatur- und Onlinerecherche, gefolgt von einer Analyse des gesammelten Materials
zum Problemverständnis, Identifizierung relevanter Interessenvertreter und Experten,
Sammeln von Daten, Suche nach Informationsquellen und Identifikation geeigneter
Berichte;
Länderprofile für die Erfassung von Informationen und Daten zur Umsetzung der Richtlinie
sowie zu aufkommenden Trends in Mitgliedstaaten und EWR-Ländern;
Fallstudien zu acht Flughäfen/Flughafengruppen innerhalb Europas, um spezifische und
detaillierte Beispiele für Probleme zu identifizieren, die sich bei der Umsetzung der
Richtlinie ergeben haben;
Austausch mit Interessenvertretern in ganz Europa, um Meinungen und Perspektiven
einzuholen und detailliertere Informationen über die Umsetzung der Richtlinie zu
erhalten; und
Kontinuierliche Analyse von Teilergebnissen parallel zu jeder der oben genannten
Aufgaben.

Der Austausch mit Interessenvertretern war umfangreich: wir haben mehr als 80 Flughäfen, 40
Behörden und 42 Fluggesellschaften, sowie deren Vertreter in ganz Europa kontaktiert. Zudem
wurden Flughafenentgelte und Finanzdaten von allen Flughäfen untersucht, die unter die
Richtlinie fallen.
Wesentliche Erkenntnisse
Konsultationsverfahren zwischen Flughäfen und Fluggesellschaften: Eines der Hauptziele der
Richtlinie bestand darin, den Rahmen für ein effektives Konsultationsverfahren zwischen
Flughäfen und deren Nutzern zu schaffen. Wir haben festgestellt, dass zwischen den
Beteiligten der Konsens besteht, dass durch die Richtlinie ein solcher Rahmen geschaffen
wurde: ein regelmäßiger Konsultationsprozess ist an allen erfassten Flughäfen erforderlich und
der Informationsaustausch zwischen Flughafen- und Fluggesellschaftsinteressenvertretern ist
erforderlich, um Diskussionen zu erleichtern. Der von der Richtlinie geforderte Rahmen ist
jedoch eher prozessorientiert: es wird ausschließlich auf die Frage abgezielt, wie die
Konsultation stattfinden sollte, und nicht darauf, was durch die Konsultation erreicht werden
sollte. Die meisten Flughafen- und Fluggesellschaftsinteressenvertreter sind davon irritiert und
häufig mit der praktischen Umsetzung unzufrieden. Jede Interessenvertretergruppe
(Fluggesellschaften, Flughäfen und unabhängige Aufsichtsbehörden) hat eigene Leitlinien
entwickelt, um mehr Klarheit über das Ziel der Konsultation zu bekommen und über die Form,
wie dieses Ziel erreicht werden sollte. Diese Leitlinien wären zwar nicht verbindlich gewesen,
wenn sie von der Europäischen Kommission herausgeben worden wären, hätten jedoch mehr
politisches Gewicht als die derzeitigen drei Leitlinien bekommen. Die Kommission hat jedoch
keine Leitlinien veröffentlicht, mit der Folge, dass sich die Leitlinien der
Interessenvertretergruppen in wichtigen Punkten grundlegend unterscheiden.
Flughafeninvestitionen: Der frühzeitige Austausch mit Nutzern vor neu geplanten
Investitionsprogrammen wurde als wichtiges Merkmal guten Flughafenmanagements
angesehen und in der Folgenabschätzung als operatives Ziel der Richtlinie genannt. Innerhalb
Europas sind an den meisten Flughäfen eine Präsentation und Diskussionen der jeweiligen
Investitionsprogramme Teil des beschriebenen Konsultationsverfahrens (das ein- oder
mehrfach jährlich stattfinden kann, vorausgesetzt die Konsultation findet regelmäßig statt),

Kurzfassung

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

aber der Informationsumfang variiert stark. Angesichts des wenig detailreichen Wortlauts der
Richtlinie ist es de facto die Aufgabe der unabhängigen Aufsichtsbehörden zu prüfen, ob die
Konsultation zu den Investitionen, ebenso wie die anderen allgemeinen
Konsultationsangelegenheiten, sinnvoll ist. Einige Aufsichtsbehörden sehen dies in ihrem
Aufgabenbereich, andere sehen es außerhalb. Darüber hinaus schaffen die nationale
Umsetzung von Artikel 8 und die jeweiligen nationalen Vorfinanzierungsregelungen
verschiedene nationale Gegebenheiten, welche für die Schaffung von europaweiten
Rahmenbedingungen nicht förderlich sind. Mitgliedstaaten haben im zunehmenden Maße
beschlossen, ihre Vision für Flughafeninfrastrukturinvestitionen in Konzessionsverträgen oder
Gesetzen zu bündeln (in Fällen von teilweise oder vollständig privatisierten Flughäfen), oder
durch regulative Preiskontrollen. Solche Vereinbarungen legen in der Regel den Zeitpunkt und
die Art der Investition fest und bieten den Flughäfen somit Sicherheit darüber, wie sich die
Regulierungsvorschriften und deren Einfluss auf die Einnahmequellen entwickeln werden.
Diese Prozesse haben einen größeren Einfluss auf Investitionsentscheidungen als die in den
Richtlinien vorgesehenen Konsultationsverfahren. Wir haben auch ein begrenztes direktes
Engagement der Flughäfen mit Passagieren in der Investitionsfrage festgestellt, wobei die
Interessen der Fluggesellschaften und der Passagiere in diesem Bereich nicht immer
übereinstimmen.
Gemeinsame Rahmenbedingungen: die Richtlinie hat gemeinsame Rahmenbedingungen,
einen Prozess für Transparenz, ein Konsultationsverfahren, einen Rahmen zur Vermeidung von
Diskrimination, und die Einrichtung von unabhängigen Aufsichtsbehörden geschaffen. Zudem
hat die Richtlinie Klarheit über die Komponenten der betroffenen Flughafenentgelte gebracht.
Insbesondere im Bezug auf Umweltentgelte hat die Richtlinie den Flughäfen die Freiheit
gegeben, eine Regulierung der Entgelte aus ökologischen Gründen einzuführen, jedoch ohne
Anreize zu bieten oder diese verpflichtend zu machen. Im Hinblick auf Anreize und Nachlässe
war die Richtlinie erfolgreich darin, eine Reihe gemeinsamer Regeln klarzustellen und
sicherzustellen, dass diese öffentlich zugänglich sind. Im Bezug auf bilaterale Abkommen
zwischen Flughäfen und Fluggesellschaften sind die Regelungen nicht eindeutig.
Differenzierung der Dienstleistungen hat stattgefunden. Es ist möglich, dass die wenig
detailreiche Definition und Anwendung des Diskriminierungsverbots Flughäfen davon
abgehalten, differenzierte Dienstleistungen anzubieten. Es wurde zudem kein gemeinsamer
Entgeltmechanismus festgelegt. Es ist jedem Staat überlassen, spezielle wirtschaftliche
Regulierungen (falls vorhanden) festzulegen, einschließlich der Anwendung von Single oder
Dual/Hybrid-Till, Preismechanismen (Obergrenzen, Rendite, usw.) oder die Bestimmung von
Flughafennetzen oder Einzelflughäfen. Die Studie kommt zu dem Ergebnis, dass
Entgeltmechanismen sich bei den Flughäfen innerhalb Europas, welche unter die Richtlinie
fallen, stark unterscheiden. Die Vielfalt der Entgeltmechanismen stellt jedoch kein Problem
dar, vorausgesetzt die Mechanismen sind transparent, gerecht und Ergebnis von
Konsultationen. Wir haben jedoch festgestellt, dass der derzeitige prozessbasierte
gemeinsame Rahmen nicht ausreicht, um die Ziele der Richtlinie zu erreichen. Um effektiv zu
sein, benötigt der gemeinsame Rahmen für Flughafenentgelte auch klare Ziele, was erreicht
werden soll, und nicht nur wie es erreicht werden soll.
Änderung des Flughafeneigentums und Kostenbezug: Die Möglichkeit kostenbezogene
Entgelte einzubringen, hängt von dem gewählten Organisationsmodell (einzelner Flughäfen
oder Flughafennetze) und von Eigentumsverhältnissen und Kontrollregelungen im
Zusammenhang mit Entgeltkontrollvorkehrungen ab. Wir haben einen Anstieg der Anzahl von
privat betriebenen Flughäfen innerhalb Europas seit dem Eintritt der Richtlinie festgestellt.
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Änderungen im Eigentum sind von Staaten primär eingeführt worden, um Erlöse für die
Schuldenstabilisierung zu sammeln oder große Investitionen mithilfe des privaten Sektors zu
finanzieren, aber auch um die langfristige Effizienz der Flughäfen zu verbessern. Bei einigen
dieser Verkaufsverfahren sind die Flughafenentgelte vor dem Verkauf erhöht worden. In
anderen Fällen ist eine Änderung des regulatorischen Rahmens (zum Beispiel die Umstellung
von Single zu Dual-Till) durch langfristige Konzessionsvereinbarungen oder anderen
Mechanismen von Staaten einseitig beschlossen worden. Die Studie stellt fest, dass das
Bestehen von einigen dieser Konzessionsgesetze/-verträge die Wirksamkeit der Richtlinie
einschränkt.
Flughafennetze: zu den nationalen Netzen gehören kleine, defizitäre Flughäfen, die durch
Einnahmen von größeren Flughäfen quersubventioniert werden. Quersubventionierung ist oft
ein Streitpunkt, weil diese impliziert, dass Einnahmen an größeren Flughäfen höher als sonst
sind, während kleinere Flughäfen keinen Anreiz für einen effizienten Betrieb haben.
Andererseits ist Quersubventionierung für verlustbringende Flughäfen oft die einzige
Möglichkeit, ohne direkte staatliche Subventionierung rentabel zu bleiben und somit
geographisch isolierten oder entlegenen Teilen der Gesellschaft Konnektivität zu bieten.
Quersubventionierung und Netztransparenz sind Hauptstreitpunkte zwischen Netzbetreibern
und Nutzern. Um diesbezüglich größere Klarheit zu schaffen, hätte die Richtlinie deutlicher
sein sollen, ob (und unter welchen Bedingungen) Quersubventionierung erlaubt ist und wieviel
Transparenz auf Netzebene erforderlich ist: die Transparenz bei Flughafennetzen ist derzeit
begrenzt, da die meisten Netze nicht alle Informationen auf Flughafenebene mitteilen.
Flughafennetze: zu den nationalen Netzen gehören kleine, defizitäre Flughäfen, die durch
Einnahmen von größeren Flughäfen quersubventioniert werden. Quersubventionierung ist oft
ein Streitpunkt, weil diese impliziert, dass Einnahmen an größeren Flughäfen höher als sonst
sind, während kleinere Flughäfen keinen Anreiz für einen effizienten Betrieb haben.
Andererseits ist Quersubventionierung für verlustbringende Flughäfen oft die einzige
Möglichkeit, ohne direkte staatliche Subventionierung rentabel zu bleiben und somit
geographisch isolierten oder entlegenen Teilen der Gesellschaft Konnektivität zu bieten.
Quersubventionierung und Netztransparenz sind Hauptstreitpunkte zwischen Netzbetreibern
und Nutzern. Um diesbezüglich größere Klarheit zu schaffen, hätte die Richtlinie deutlicher
sein soll , ob (und unter welchen Bedingungen) Quersubventionierung erlaubt ist und wieviel
Transparenz auf Netzebene erforderlich ist: die Transparenz bei Flughafennetzen ist derzeit
begrenzt, da die meisten Netze nicht alle Informationen auf Flughafenebene mitteilen.
Unabhängige Aufsichtsbehörden: Die Richtlinie hat den unabhängige Aufsichtsbehörden die
Verantwortung über die Aufsicht über, und die Bereitstellung von Anreizen zum effizienten
Betrieb von Flughäfen übertragen. Auf diese Weise soll die Gegenmacht der Fluggesellschaften
(und indirekt der Verbraucher) gegenüber Flughäfen mit Marktmacht verbessert werden. Die
Folgenabschätzung identifiziert das Fehlen von Anreizen zum effizienten Betrieb in Bezug auf
laufende Kosten und die Bereitstellung und den Zeitpunkt von Kapitalinvestitionen als eines
der Risiken, wenn Flughäfen mit beträchtlicher Marktmacht unreguliert bleiben. Die
unabhängigen Aufsichtsbehörden der Mitgliedstaaten tragen eine hohe Verantwortung, da die
Prinzipien der Richtlinie nicht vollständig angewendet werden können, wenn die
Aufsichtsbehörden leistungsschwach oder unzureichend ausgestattet sind. Die Richtlinie
schreibt vor, dass die Aufsichtsbehörden qualifiziert, angemessen besetzt, und unabhängig von
dem jeweiligen Mitgliedstaat (als Flughafenbesitzer oder Flughafenverkäufer) sein müssen. Die
durchgeführte Analyse zeigt, dass das Qualifikationsniveau der Aufsichtsbehörden
uneinheitlich ist, Unabhängigkeit unterschiedlich ausgelegt wird und die Ressourcen im
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Vergleicht mit den erwarteten Aufgaben teilweise begrenzt sind. Nicht alle Aufsichtsbehörden
sind angemessen bevollmächtigt oder vollständig eingerichtet, was Grund zur Sorge bereitet
und zu einer suboptimalen Anwendung der Richtlinie in einigen der größten Luftfahrtmärkten
der EU führt. Die Aufsichtsbehörden sind ein wichtiger Pfeiler der Richtlinie. Artikel 6 (Absatz
3) besagt, dass sie die Anlaufstelle für Uneinigkeiten zwischen Flughafennutzern und
Flughafenleitungsorgan sind. Wo Aufsichtsbehörden nicht wirksam arbeiten, schwächt dies die
Möglichkeit für Entschädigungen und gefährdet die Gewährleistung von Fairness durch das
Entgeltsystem. Gemäß Artikel 6 (Absatz 5) hat die Aufsichtsbehörde direkte
Entscheidungsgewalt über Entgelte. Eine nicht wirksame Aufsichtsbehörde führt somit zu
einer ineffektiven Aufsicht über Entgelte. Selbst wenn alle Bedingungen prinzipiell erfüllt sind,
ist es möglich, dass die unabhängige Aufsichtsbehörde durch lokale oder nationale Gesetzesoder Vertragsrahmen (im Namen der Regierungen der Mitgliedstaaten) in der wirksamen
Beaufsichtigung und Anreizsetzung der Flughäfen stark eingeschränkt ist. Dies ist der Fall,
wenn langfristige Konzessionsvereinbarungen (zwischen dem Staat und einem Betreiber) die
Hauptbedingungen für Flughafenentgelte festlegen, sodass die Aufsichtsbehörde zwar die
Anforderungen der Richtlinie auf dem Papier erfüllt, jedoch aufgrund von
Investitionsanforderungen, die in den Konzessionsvereinbarung festgelegt sind, ihre Rolle in
der Praxis nicht ausüben kann.
Unabhängige Aufsichtsbehörden: Die Richtlinie hat den unabhängige Aufsichtsbehörden die
Verantwortung für die Aufsicht über, und die Bereitstellung von Anreizen zum effizienten
Betrieb von Flughäfen übertragen. Auf diese Weise soll die Gegenmacht der Fluggesellschaften
(und indirekt der Verbraucher) gegenüber Flughäfen mit Marktmacht verbessert werden. Die
Folgenabschätzung identifiziert das Fehlen von Anreizen zum effizienten Betrieb in Bezug auf
laufende Kosten und die Bereitstellung und den Zeitpunkt von Kapitalinvestitionen als eines
der Risiken, wenn Flughäfen mit beträchtlicher Marktmacht unreguliert bleiben. Die
unabhängigen Aufsichtsbehörden der Mitgliedstaaten tragen eine hohe Verantwortung, da die
Prinzipien der Richtlinie nicht vollständig angewendet werden können, wenn die
Aufsichtsbehörden leistungsschwach oder unzureichend ausgestattet sind. Die Richtlinie
schreibt vor, dass die Aufsichtsbehörden qualifiziert, angemessen besetzt, und unabhängig von
dem jeweiligen Mitgliedstaat (als Flughafenbesitzer oder Flughafenverkäufer) sein müssen. Die
durchgeführte Analyse zeigt, dass das Qualifikationsniveau der Aufsichtsbehörden
uneinheitlich ist, Unabhängigkeit unterschiedlich ausgelegt wird und die Ressourcen im
Vergleicht mit den erwarteten Aufgaben teilweise begrenzt sind. Nicht alle Aufsichtsbehörden
sind angemessen bevollmächtigt oder vollständig eingerichtet, was Grund zur Sorge bereitet
und zu einer suboptimalen Anwendung der Richtlinie in einigen der größten Luftfahrtmärkten
der EU führt. Die Aufsichtsbehörden sind ein wichtiger Pfeiler der Richtlinie. Artikel 6 (Absatz
3) besagt, dass sie die Anlaufstelle für Uneinigkeiten zwischen Flughafennutzern und
Flughafenleitungsorgan sind. Wo Aufsichtsbehörden nicht wirksam arbeiten, schwächt dies die
Möglichkeit für Entschädigungen und gefährdet die Gewährleistung von Fairness durch das
Entgeltsystem. Gemäß Artikel 6 (Absatz 5) hat die Aufsichtsbehörde direkte
Entscheidungsgewalt über Entgelte. Eine nicht wirksame Aufsichtsbehörde führt somit zu
einer ineffektiven Aufsicht über Entgelte. Selbst wenn alle Bedingungen prinzipiell erfüllt sind,
ist es möglich, dass die unabhängige Aufsichtsbehörde durch lokale oder nationale Gesetzesoder Vertragsrahmen (im Namen der Regierungen der Mitgliedstaaten) in der wirksamen
Beaufsichtigung und Anreizsetzung der Flughäfen stark eingeschränkt ist. Dies ist der Fall,
wenn langfristige Konzessionsvereinbarungen (zwischen dem Staat und einem Betreiber) die
Hauptbedingungen für Flughafenentgelte festlegen, sodass die Aufsichtsbehörde zwar die
Anforderungen der Richtlinie auf dem Papier erfüllt, jedoch aufgrund von
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Investitionsanforderungen, die in den Konzessionsvereinbarung festgelegt sind, ihre Rolle in
der Praxis nicht ausüben kann.
Berufungsverfahren: Die Richtlinie soll es Interessenvertretern ermöglichen, Einspruch zu
erheben. Berufungsverfahren sind kostspielig und komplex für die Aufsichtsbehörden und
Flughäfen, die neben der Begründung ihrer Entscheidung zusätzlich noch die Einführung neuer
Entgeltvorschläge aussetzen müssen. Die Entscheidungen der Aufsichtsbehörden sind in der
Regel, aber nicht immer, von beiden Parteien vor den nationalen Gerichten anfechtbar. In
einigen Staaten kann die Aufsichtsbehörde aufgefordert werden (allerdings nicht immer von
beiden Parteien) ihre Entscheidung zu überdenken, bevor es zu einem Berufungsverfahren vor
den nationalen Gerichten kommt. Gemäß der Richtlinie sollen Aufsichtsbehörden anhand
„objektiver, transparenter und nicht diskriminierender Kriterien“ entscheiden, ob Einspruch
eingelegt werden kann. Die Richtlinie enthält darüber hinaus keine weiteren Informationen
und gewährleistet somit keinen wirksamen Einspruchsprozess für alle Interessenvertreter.
Flughafenwettbewerb: Aufgrund der heutigen Marktdynamik gibt es jetzt mehr Beispiele von
Flughäfen, die im Wettbewerb um dieselben Fluggesellschaften konkurrieren, als zum
Zeitpunkt der Einführung der Richtlinie. Das starke Wachstum der Billigfluggesellschaften im
Punkt-zu-Punkt Freizeitmarkt innerhalb Europas hat den Wettbewerb insbesondere kleiner
und mittlerer Flughäfen für diese Dienste erhöht. Einige Passagiere orientieren sich bei ihrer
Wahl an der Art der Reise („Strandurlaub“ oder „Städtereise“) anstatt an bestimmte
Reiseziele. Das Wettbewerbspotential zwischen den Flughäfen um diese Passagiergruppe ist
groß. Für Reisende, die ihre Verwandten und Freunde besuchen, und Geschäftsreisende mit
deutlich weniger Flexibilität bezüglich des Zielortes gibt es deutlich weniger Wettbewerb,
besonders dann wenn Zeit und gute Erreichbarkeit/Frequenz als wichtig betrachtet werden.
Teilweise spielen Billigfluggesellschaften Flughäfen gegeneinander aus, um so
Wettbewerbsdruck zu schaffen und dadurch die besten Angebote im Bezug auf Entgelte und
Anreize zu erhalten. Für den Großteil der größten europäischen Flughäfen scheint
Wettbewerb jedoch marginal zu bleiben und betrifft hauptsächlich Niedrigpreisdienste und
Umsteigepassagiere zwischen den großen Flughäfen. Netzwerkfluggesellschaften können ihre
Multi-Drehkreuze nutzen, um ihre Verhandlungsposition an diesen Flughäfen zu stärken. Diese
Strategie hängt jedoch unter anderem davon ab, dass am alternativen Drehkreuzflughafen
(oder den alternativen Drehkreuzflughäfen) ausreichende Kapazität zur Verfügung steht.
Flughafenwettbewerb: Aufgrund der heutigen Marktdynamik gibt es jetzt mehr Beispiele von
Flughäfen, die im Wettbewerb um dieselben Fluggesellschaften konkurrieren, als zum
Zeitpunkt der Einführung der Richtlinie. Das starke Wachstum der Billigfluggesellschaften im
Punkt-zu-Punkt Freizeitmarkt innerhalb Europas hat den Wettbewerb kleiner und mittlerer
Flughäfen für diese Dienste erhöht. Einige Passagiere orientieren sich bei ihrer Wahl an der Art
der Reise („Strandurlaub“ oder „Städtereise“) anstatt an bestimmte Reiseziele. Das
Wettbewerbspotential zwischen den Flughäfen um diese Passagiergrupp groß. Für Reisende,
die ihre Verwandten und Freunde besuchen, und Geschäftsreisende mit deutlich weniger
Flexibilität bezüglich des Zielortes gibt es deutlich weniger Wettbewerb, besonders dann wenn
Zeit und gute Erreichbarkeit/Frequenz als wichtig betrachtet werden. Teilweise spielen
Billigfluggesellschaften Flughäfen gegeneinander aus, um so Wettbewerbsdruck zu schaffen
und dadurch die besten Angebote im Bezug auf Entgelte und Anreize zu erhalten. Für den
Großteil der größten europäischen Flughäfen sind die Anhaltspunkte für Wettbewerb jedoch
differenzierter und eine Analyse des Einzelfalls wäre nötig. A priori scheint es hauptsächlich
Niedrigpreisdienste und Umsteigepassagiere zwischen den großen Flughäfen zu betreffen.
Netzwerkfluggesellschaften können ihre Multi-Drehkreuze nutzen, um das Potential, neue
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oder zusätzliche Kapazitäten zu verlegen, zu fördern und ihre Verhandlungsposition an diesen
Flughäfen zu stärken. Diese Strategie hängt jedoch unter anderem davon ab, dass am
alternativen Drehkreuzflughafen (oder den alternativen Drehkreuzflughäfen) ausreichende
Kapazität zur Verfügung steht.
Marktmacht: Marktmachtuntersuchungen bieten eine ausführliche Untersuchung des Marktes
und seines Wettbewerbsumfelds. Die Untersuchungen können eine nützliche Rolle bei der
Identifizierung der Flughäfen spielen, die wirtschaftliche Regulierung erfordern, und bei der
Bestimmung der Art des regulatorischen Eingriffes. Sie sind jedoch nur der erste Schritt der
regulatorischen Intervention. Weiterhin müssen geeignete Abhilfemaßnahmen getroffen
werden, um eine beträchtliche Marktmacht und dessen potenziellen Missbrauchs zu
bekämpfen. Eine korrekte Durchführung der komplexen Marktmachtuntersuchungen
erfordert erfahrene und qualifizierte Aufsichtsbehörden, sowie einen erheblichen Arbeits- und
Zeitaufwand. Wir sind der Ansicht, dass Marktmachtuntersuchungen für die Erstellung (oder
Sicherstellung) eines effektiven Rahmens für die wirtschaftliche Regulierung von
Flughafenentgelten eine nützliche Rolle spielen können. Im Falle einer identifizierten
erheblichen Marktmacht müssen jedoch auch geeignete Abhilfemaßnahmen ergriffen werden.
Fortschritt bei der Verwirklichung der Richtlinienziele – Wirksamkeit
Die Analyse und Ergebnisse der Studie zeigen, dass trotz Fortschritten seit der
Implementierung der Richtlinie nicht alle Ziele erreicht wurden. Abgesehen von der
Weiterentwicklung der Aufsichtsbehörden und mittelfristigen Änderungen durch Einsprüche
vor nationalen Gerichten und/oder Ergebnisse von Vertragsverletzungsverfahren, ist unklar,
was weiterentwickelt werden kann, um einen Wandel herbeizuführen und so sicherzustellen,
dass die erwarteten Ziele erreicht werden. Bestehende Meinungsverschiedenheiten zwischen
Fluggesellschaften und Flughäfen stehen im Kontrast zu dem Richtliniengrundsatz, der eine
Zusammenarbeit der Interessengruppen für bessere und kostengünstige Dienstleistungen für
den Kunden - den Passagier - vorsieht.
Ist der erwartete Nutzen zu verhältnismäßigen Kosten erbracht worden – Wirksamkeit
Die Richtlinie hat nicht alle ihre Ziele und somit auch nicht ihren vollen Nutzen erreicht. Der
Nutzen hätte bei niedrigeren oder ähnlichen Kosten erheblicher als heute sein können, wenn
alle Richtlinienziele ordnungsgemäß in die EU-Gesetzgebung übernommen und auf nationaler
Ebene umgesetzt worden wären. Im Rahmen der derzeitigen Regelungen empfinden die
Flughäfen die Kosten als hoch, da sie den hohen Personal- und Ressourcenaufwand für
Konsultationen zu begrenzten Gebührenveränderungen seit der Implementation der Richtlinie
sehen. Fluggesellschaften sind hingegen ebenso über die hohen Personalarbeitszeiten und
Ressourcen, die für die Konsultation und die Analyse benötigt werden, aber zu begrenzten
Ergebnissen führen, frustriert. Insbesondere durch eine klarer formulierte Richtlinie oder
herausgegebene unterstützenden Materialien, hätten für die Umsetzung der Richtlinie
angewendeten Mittel vermieden werden können. Alternativ dazu hätten Kosten vermieden
werden können, wenn die ursprüngliche Gesetzgebung als Verordnung in Kraft getreten wäre.
Ist die Richtlinie kohärent und mit anderen EU-Interventionen im Einklang – Kohärenz
Die Richtlinie ist im Allgemeinen mit anderen EU-Maßnahmen schlüssig. In einigen Bereichen
gibt es Unterschiede, zum Beispiel unterscheiden sich die Regulierungsaufsichtsregelungen für
Entgelte für Passagiere mit eingeschränkter Mobilität und für Sicherheit von denen für die in
der Leitlinie identifizierten Flughafenentgelte. Darüber hinaus unterscheidet sich der Ansatz
der Kostenbezogenheit zwischen den in der Leitlinie definierten Entgelten und
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Rechtsvorschriften über Entgelte für Passagiere mit eingeschränkter Mobilität und
Sicherheitsentgelte.
Die Mittel der Richtlinie sind in sich schlüssig und folgen einem schrittweisen Prozess:
Transparenz und Konsultation, die Einrichtung der unabhängigen Aufsichtsbehörden und
mögliche Einsprüche an die Aufsichtsbehörde. Die Flughafenbetreiber und Nutzer können in
manchen Fällen allerdings keinen Einspruch gegen die Entscheidungen der Aufsichtsbehörden
erheben.
Entgeltregelungen für Netze werden als kosteneffizient angesehen, wenn sie als eine
gemeinsame Kostenbasis betrachtet werden und auf Netzebene eine ausreichende
Transparenz bereitgestellt wird. Die Richtlinie bietet Netzbetreibern jedoch kaum Anreize ihre
Gesamteffizienz durch mehr Transparenz im Netz und im Bezug auf Quersubventionierungen
zu verbessern.
Der Planungsprozess, die Konsultation und die Entgelterhebung für neue Infrastrukturen sollte
angesichts der Bedeutung von Flughafeninvestitionen ausdrücklich über Artikel 8 der Richtlinie
hinausgehen.
Schafft die EU-Intervention bei der Feststellung von Flughafengebühren einen Mehrwert –
EU-Mehrwert
Unsere Analyse hat ergeben, dass vor der Umsetzung der Richtlinie kein Interesse seitens der
jeweiligen Parteien (ICAO, ECAC, usw.) bestand, die Flughafenentgelte durch eine
internationale Intervention zu regeln. Auf nationaler Ebene variiert die Regulierung zwischen
EU Mitgliedstaaten stark. Einige Länder verfügen bereits über einen gut etablierten nationalen
Rahmen während in anderen Staaten kein gemeinsamer Rahmen existiert.
Ohne EU-Interventionen würden erhebliche Fragmentierungen bestehen bleiben. EUInterventionen erzeugen zudem einen Standard, der für einen wettbewerbsfähigen Markt für
Flughafendienste in der EU sorgt.
Relevanz der Zielvorgaben – Relevanz
Seit der Einführung der Richtlinie hat sich die Industrie weiterentwickelt und der Markt für
Fluggesellschaften und Flughäfen ist weiter gereift. Das Wachstum der Low-Cost-Carrier hält
an und das Geschäftsmodell hat sich weiterentwickelt. Dies hat wiederum in allen Bereichen
aktive Fluggesellschaften dazu gezwungen, Verbindungs- und Langstreckenflüge auszubauen.
Darüber sind in den letzten zehn Jahren neue Wettbewerber aus dem Nahen Osten und der
Türkei hinzugekommen. Die Wettbewerbsdynamik bei Fluggesellschaften hat sich auch auf
den Wettbewerb zwischen Flughäfen ausgewirkt, auf dem gleichzeitig eine Zunahme der
privaten Kapitalbeteiligung beobachtet werden konnte. Trotz einiger Unstimmigkeiten bleiben
die Zielsetzungen der Richtlinie im Großen und Ganzen angemessen. Die Notwendigkeit, die
bisher nur teilweise erreichten Zielsetzungen zur erfüllen, bleibt bestehen.
Empfehlungen zur Überprüfung oder Änderung bestehender Maßnahmen
Unsere Empfehlungen konzentrieren sich auf verschiede Bereiche, unter anderem:



Verbesserte nationale Umsetzung durch die Festlegung von Grundsätzen, die von den
Mitgliedstaaten einzuhalten sind;
Eine gestärkte Position der unabhängigen Aufsichtsbehörden durch besseren
Ressourceneinsatz und Konsolidierung in Mitgliedstaaten mit mehr als einer
Aufsichtsbehörde, sowie mehr Klarheit über die Verantwortungen der Aufsichtsbehörden;
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Klarere Bestimmungen für Flughäfen mit der größten Marktmacht; dies könnte die
Einführung einer zusätzlichen Aufsichtsebene für diese Flughäfen, die auf Grundlage einer
Marktmachtanalyse identifiziert wurden, beinhalten;
Verbindliche Leitlinien der Kommission für bessere Konsultationsergebnisse;
Klarheit darüber, dass Investitionen Teil der Verantwortung der unabhängigen
Aufsichtsbehörden sind;
Flughafennetze sollten Daten und Kosten transparent auf Flughafenebene bereitstellen;
Größeres Bewusstsein für den Zusammenhang zwischen Flughafenentgelten und
Servicequalität sowie für mögliche Zielkonflikte zwischen Flughafenentgelten und
Servicequalität für den Flughafennutzer;
Klarheit über die Rolle und Verantwortung aller Beteiligten bei Berufungsverfahren für
besseren Zugang zu den Berufungsverfahren;
Klarheit über den Ansatz der Kommission bezüglich Anreizen und Nachlässen und im
Bezug auf bilaterale Abkommen zwischen Flughäfen und Fluggesellschaften, insbesondere
hinsichtlich der Anforderungen an Transparenz und Kostenbezogenheit;
Verbesserte Transparenz und Berichterstattung mithilfe eines jährlichen Berichts jeder
Aufsichtsbehörde sowie durch die Durchsetzung der Verpflichtung von Fluggesellschaften
zur Bereitstellung von Informationen; und
Der Art der Gesetzgebung: einige der Umsetzungsschwierigkeiten könnten durch die
Einführung einer Verordnung gelöst werden, die für mehr Klarheit bei Bestimmungen
sorgt und weniger Spielraum für Diskrepanz durch Umsetzungsmaßnahmen lässt.
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1 Introduction
1.1

This is the final report for the ex-post evaluation of Directive 2009/12/EC of the European
Parliament and of the Council of 11 March 2009 on airport charges (hereafter the 'Airport
Charges Directive' or the 'Directive')1. It presents our findings, drawn from review of data
collected, pan-European stakeholder consultation and analysis of this information to address
the task specifications including the evaluation questions raised by the Commission.

Background
Historical context at the time the Directive was drafted
1.2

In its proposal for a Directive on Airport Charges Directive adopted in 2007, the Commission
found that pricing of airport infrastructure was regulated at national level through national
frameworks or in some states informal arrangements were in place that were nevertheless not
always fully justified and which were not supporting the adequate exchange of information
between stakeholders. Airport users were not systematically consulted at all EU airports as
part of the process for determining airport charges or for modifying a charging system. Airport
users were also not usually informed about planned investments at airports and the reasons
behind planning their implementation.

1.3

The Commission's legislative proposal also highlighted that EU air carriers operated in a
cyclical economic environment with strong international competition that has continued to
increase. EU air carriers have continued to develop, despite a number of external challenges
such as international health crises, volatile fuel prices and security concerns.

1.4

Airport charges were identified as an important link in the aviation supply chain as it was
estimated that they accounted for between 4% and 8% of the major EU air carriers'
operational costs when the legislative proposal was drafted. Private participation in airport
ownership was growing, although the majority of EU airports remained publicly owned, and in
both cases shareholders and public authorities had an interest in maximising profits from
airport operations. Additionally, it was understood that public authorities had an interest to
facilitate charges increases at airports that were in the preparatory stages for privatisation, so
as to generate optimal revenues from the sale of an airport to private investors.

1

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0012&from=EN
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1.5

In the absence of EU legislation, the available harmonised framework relating to airport
charges was the International Civil Aviation Organisation’s (ICAO) 'Policies on charges for
airports and air navigation services'.2 ICAO’s recommendations recognised the need for the
economic regulation of airports to include: non-discrimination in the application of the
charges, ensuring of transparency and consultation, and the establishment and review of
quality standards. However, any implementation of such a framework remained solely at
national level.
The Directive

1.6

Directive 2009/12/EC on airport charges was adopted in March 2009, and was to be
transposed by Member States by March 2011. The aim of the Directive was to establish a
common framework regulating charges at the largest national airports in each of the European
Union (EU) Member States and those handling more than 5 million passengers annually. The
Directive also applies to the EEA and Switzerland. Key features of the framework are:










Non-discrimination between airport users, although allowing for charges to reflect
environmental and general policy objectives (Article 3);
Common and transparent charging systems across airport networks (Article 4), and across
airports serving the same city or conurbation (Article 5);
Regular consultation of airport users by airport managers on the operation of the system
of charges, the level of charges and quality of service; and the right to seek the
intervention of the Member State's independent supervisory authority (ISA), with
exceptions (Article 6);
Transparency by the airport manager over the basis for setting charges (Article 7)
including requirements for information flow to and from the airport users;
Consultation of airport users on plans for new infrastructure (Article 8);
The agreement of quality standards through consultation between the airport managers
and the joint airport users at the airport (Article 9);
Flexibility to allow airport managers to offer differentiated services to airlines (Article 10);
and
The establishment of national ISAs to ensure the correct application of the Directive's
measures (Article 11).

1.7

A detailed description of each of the articles of the Directive is available in Appendix A.

1.8

According to Eurostat, there were around 400 airports/airfields in Europe open to commercial
traffic in 2015, but the majority of these handled only limited passenger traffic. We observe
(see Figure 1.1 below) a great concentration of passengers using the largest of Europe’s
(EU28+3) airports:



2

The largest 22 airports handled approximately 50% of the total passenger traffic;
Airports with more than 5 million passengers accounted for nearly 80% of total passenger
traffic; and

https://www.icao.int/publications/Documents/9082_9ed_en.pdf
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Between them, all the airports in scope of the Directive (79 in 2015), handled 81% of the
passenger traffic (all based on 2015 passenger figures).

Figure 1.1: 2015 passenger traffic, EU28+3 airports in and out of scope of the Directive (in 2016)
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Need for the study
1.9

The Commission is undertaking an ex-post evaluation of the Airport Charges Directive. The
evaluation covers the period since 15 March 2009 when it entered into force, and the
Commission requested that this study include the airports (79 in 2015) covered by the
Directive in EU28, Norway, Iceland and Switzerland. The study will provide the Commission
with an independent evidence-based assessment of the application of the Directive to setting
airport charges.

1.10

The Commission will use the data and evaluation provided by the study to:






Evaluate progress in meeting the objectives of the Directive;
Establish whether the Directive has delivered the benefits expected from improving
transparency and accountability in airport infrastructure provision and services;
Assess whether this has been achieved at proportionate cost;
Establish if the objectives of the Directive remain relevant to the industry given recent
developments in the airport sector; and
If appropriate, make proposals to review or amend the existing measures.

Organisation of this report
1.11

the remainder of this report is organised as:



Chapter 2: presents our methodology;
Chapter 3: presents case studies and the findings;
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1.12

Chapter 4: presents our findings on Effectiveness questions;
Chapter 5: presents our findings on Efficiency questions;
Chapter 6: presents our findings on Coherence questions;
Chapter 7: presents our findings on EU value-added questions;
Chapter 8: presents our findings on Relevance questions; and
Chapter 9: presents our conclusions.

Supporting appendixes provide background information on the legislation, market trends,
market power assessments conducted in the airports sector and Member State profiles.
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2

Methodology
Introduction

2.1

This section provides a summary of the research methodology used in the study. The
methodology that we used to answer the terms of reference is based on several actions:






2.2

Desk research followed by analysis of material found in order to understand the issues,
identify the relevant stakeholders, identify experts, collect data, find sources of
information, identify suitable reports;
Member State profiles (see Appendix E) gathering information and data on
implementation of the Directive and emerging trends in each Member State;
Case studies (Chapter 3) focussing on eight airports/groups of airports across Europe in
order to obtain specific and detailed information;
Stakeholder engagement across Europe in order to obtain views and opinions, to obtain
more detailed information; and
Continuous analysis of findings in parallel with each of the tasks mentioned above.

These actions required both qualitative and quantitative inputs. More detailed information on
these actions is described below.

Desk-based research and analysis
Data collection
2.3

We have collected the following information:
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Table 2.1: Information collected
Source/data
type

Description

Legislative Background
Guidelines on State aid to airports and airlines (2014/C 99/03)
2007 Commission Proposal and Impact Assessment for Directive
Opinions of European Economic and Social Committee and Committee of the Regions on the
proposed Directive
Opinions and amendments of the European Parliament and Council on the proposed
Directive
Legislative
documents

Discussion and approval by the Council of the proposed Directive
Airport Charges Directive 2009/12
Related Legislation
The Aviation Strategy
Groundhandling Directive 96/67
PRM Air Travel Regulation 1107/2006
Aviation Security Regulation 300/2008
National Legislation Documents (for case studies and country profiles)
Confidential analysis of transpositions and conformity checks

DG MOVE
documents

Evaluation Roadmap
Mid-term evaluation of the Airport Charges Directive

European
Commission
documents

Relevant Fora

Better Regulation Toolbox
Guidance on evaluation and fitness checks
Thessaloniki Forum of Airport Charges Supervisory Authorities – reports and works:
Recommendations on consultation and transparency
Recommendations on the weighted average cost of capital
Terms of reference on market power
Minutes of meetings
European Observatory on Airport Capacity and Quality - findings
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Source/data
type

ISA annual
reports

Description
Reports have been provided by:
Belgium (Brussels)
Bulgaria
Croatia
Estonia
Finland
Germany (State ISAs – available on their websites)
Ireland
Italy (both ISAs)
Latvia
Luxembourg
Malta
Netherlands
Poland
Portugal
Romania
Sweden
UK
ICAO’s Policies on Charges for Airports and Air Navigation Services
IATA Position Papers
Airlines 4 Europe (A4E) - Analysis of Airport Charges

Industry
reports

Airports Council International - Europe
Feedback provided to DG MOVE by the Industry on the Aviation Strategy and Evaluation
Roadmap
York Aviation – Note on the Appeal Process
Frontier Economics – Report - Benefit of better regulation of airports in Europe
Analysis and commentary of European airports privatisations and concessions
Airport quality of service guidelines (2013 & 2015) and airport economic regulation reports
(2002, 2007 & 2012) produced by Australian regulatory authorities
Several reports on German airport competition, including report for the German Airports
Association - ADV (2016)

Market power
assessment
reports

Report commissioned by the Netherlands Competition Authority on the market power of
Schiphol (2010)
Determination of charges at Dublin Airport (2014), review of airport charging regime
prepared for Department of Transport, Tourism and Sport (DTTAS) (2016) and annual service
quality and compliance reports
UK CAA market power test guidance (2016) and market power determination for Gatwick,
Heathrow and Stansted (2014) including supporting evidence and documentation
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Source/data
type

Description

ACI data (ASQ data, data supporting the “Leveraging Airport Investment to Deliver the EUs
Aviation Strategy” report)
Eurostat data
IATA airport charges (2009 and 2016)
Publicly available airport annual reports (for 66 airports)
Analytical data

Major airline annual reports
ATRS Benchmarking report (2015 only)
Airport Financial Statements
Consultation Procedures published by (HAJ, MUC, BLQ, VCE, AMS, Swedavia)
Schedule of Incentives

Other
information

Cranfield University study on airport competition and state aid rules for DG Transport,
European Commission (2002)
Review of industry press on whether significant capex (e.g. a new terminal) has been
delivered over the relevant period

Data analysis
2.4

We undertook two primary strands of analysis to support the evaluation of the Directive.
These were:




Analysis of airports’ published charges in 2009 and 2016, covering:
 the 79 airports in the scope of the Directive;
 5 EU28+3 comparator airports outside the scope of the Directive;
 5 international airports (outside the scope of the Directive); and
 Case study airports.
Analysis of airports’ and airlines’ annual reports and financial statements.

2.5

This was supported by the analysis of contextual information and data (for example traffic
statistics, ownership/concession arrangements and service quality metrics), as well as the
review of the results of analysis undertaken or provided by other stakeholders (e.g. ACI,
airlines).

2.6

The structure of charges varies considerably between airports. It was not possible then to
compare charges between airports based simply on their published charges schedules.
Additionally, the unit charges are not directly representative of the total charges paid by
airlines, which, for example, vary depending on the size of aircraft, passenger mix and menu of
services used at the airport. In order to allow for airport charges to be compared in meaningful
ways that allow the evaluation questions to be addressed (e.g. comparing across time, across
airports, across types of service), we used four turnaround scenarios to estimate the charges
paid by airlines. The four turnaround scenarios were:


Scenario 1: a full service carrier (FSC) flight within EU28+3.
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The A320 was the most frequently deployed aircraft type for intra-European flights by
FSCs (approx. 20% of seats and 15% of flights in the years between 2009-2016), based
on analysis of airline schedules (OAG). The average A320 seat capacity for FSCs was
165 in 2016.
Scenario 2: an international long-haul FSC flight from/to outside EU28+3.
 The US is the busiest international destination to/from Europe. During the period
since the Directive has been in force, the aircraft serving the most seats between
Europe and North America changed from the Boeing 777 to the Airbus A330, based
on analysis of airline schedules (OAG). However, both aircraft continued to serve a
considerable share of the market. Of flights between Europe and Asia, the Boeing 777
served considerably more seats than any other aircraft, therefore to ensure the broad
applicability of the scenario selected, we used this aircraft type. There is considerable
variation in the seat capacity of Boeing 777 aircraft. Analysis of KLM, British Airways
and American Airlines seat configurations shows a capacity of 275 is an appropriate
assumption for a transatlantic FSC flight.
Scenario 3: a low-cost carrier (LCC) flight within EU28+3.
 The Boeing 737-800 was consistently the most utilised aircraft type (approx. 40% of
seats and 35% of flights in the years between 2009-2016) by LCCs, based on analysis
of airline schedules (OAG). The average 737-800 seat capacity was 189 in 2016.
Scenario 4: a regional carrier flight within EU28+3.
 The De Havilland DHC-8-400 Dash 8 was the most frequently deployed aircraft by
regional carriers (approx. 16% of seats and 17% of flights in the years between 20092016), based on analysis of airline schedules (OAG). The average Dash 8 seat capacity
was 78 in 2016.

2.7

Other scenario assumptions were based on typical operations, aircraft technical specifications
and the ICAO Airports Air Quality Manual.

2.8

The characteristics of the four representative scenarios used for the calculation of charges are
outlined in the table below.
Table 2.2: Published charges analysis, Scenarios 1-4
Scenario 1
Short-haul
Full service carrier

Scenario 2
Long-haul
Full service carrier

Scenario 3
Short-haul
Low cost carrier

Scenario 4
Regional
Regional carrier

A320-200

777-200

737-800

DHC-8

MTOW (tonne)

74

247

79

27

Parking time (min)

45

225

25

35

Contact

Contact

Remote (bus)

Contact (no
boarding bridge)

Load factor

80%

80%

90%

65%

Total passengers

132

220

170

51

…of which transfer

26

77

-

10

Checked bags (dep.)

66

154

51

20

Summer

Summer

Summer

Summer

07:30

05:00

10:00

07:30

Aircraft

Stand

Season
Time of day (arrival)
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Noise chapter
(cumulative margin)
NOx kg per LTO

Scenario 1

Scenario 2

Scenario 3

Scenario 4

Short-haul
Full service carrier

Long-haul
Full service carrier

Short-haul
Low cost carrier

Regional
Regional carrier

Chapter 4 (16.7 dB)

Chapter 3 (20.5 dB)

Chapter 4 (13.7 dB)

Chapter 3 Heavy
Prop (24.7 dB)

9.012 kg

52.810 kg

12.298 kg

4.240 kg

Source: Steer Davies Gleave analysis

2.9

The analysis of airports’ published charges was based on data from the IATA Airport, ATC and
Fuel Charges Monitor (October 2009) and the IATA Aviation Charges Intelligence Center
(accessed February 2017). This is a database of aeronautical charges, including landing/takeoff, lighting, parking, passenger service, security, PRM, emissions and noise. Where this data
was not sufficient or required clarification, we used individual airports’ schedules of charges
from their websites or other public records (e.g. Gazetta Ufficiale della Repubblica Italiana for
charges at Italian airports in 2009). Charges for terminal navigation service provision and
passenger taxes levied directly by states that do not relate to airport services (e.g. UK Air
Passenger Duty) were collected, but were not included in our analysis, as we found that these
were not consistently recorded.

2.10

Results are presented in real €2016 terms in this report, using average national inflation and
applicable exchange rates from Eurostat. It is important to note that this analysis is based on
airports’ published charges and does not correspond directly to the actual received
aeronautical yield per passenger at airports, which include the effect of passenger mix along
with the impact of incentives and commercial arrangements. The Directive applies to the
setting of airport charges, so it is useful to understand how its implementation has influenced
airports’ published charges, independently from the effects of traffic, etc. However, the
outturn financial performance of the airports operating under the Directive is also relevant,
particularly in the context of market power. Our analysis of airports’ financial statements
supplements the analysis of the published airport charges.

2.11

Our analysis of airports’ financial statements was focussed on:






The contribution that airport charges make to airports’ total revenues;
The relationship between aeronautical revenues and airports’ total costs;
The relationship between published charges per passenger and outturn actual
aeronautical yields – providing an indication of the extent to which commercial
arrangements or incentives are applied; and
The profitability of airports, including the ratios:
 EBITDA margin and EBIT margin;
 Return on capital employed (ROCE); and
 Return on total assets (ROTA).

2.12

We also analysed major airlines’ financial statements (Ryanair, easyJet, IAG, Air France-KLM,
Lufthansa Group), in order to help with contextualising the results of the corresponding
analysis for the airports.

2.13

We have been able to complete our analysis for 35 airports and partially complete the
analysis for a further 31 airports, contingent on the level of detail available in their annual
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reports. Where data was only available at network or group level (e.g. AENA), we analysed the
group’s financial statements as a whole, as it was not possible to isolate the financial
statements for the airports in scope of the Directive.
2.14

Where data gaps existed from our collection of publicly available data, some of these data
gaps were filled by information submitted by airports through consultation. Data gaps were
mainly around airports’ financial statements (e.g. airport level statements for networks or
wider groups, or airports with fully privately shareholding) and the published charges for some
of the comparator airports. We agreed with the Commission to substitute Cluj airport for
Timisoara, as a comparator airport, because we were not able to collect historic charges for
the former.

Field research
2.15

The engagement with stakeholders was designed to be focussed on the following scope:



Geographic scope: all 28 EU Member States were targeted as well as 3 non-EU countries
(Switzerland, Iceland and Norway).
Technical scope: the work was focussed on the general area of airport charges, the EU
Directive and its national transposition and implementation.

Objectives of the engagement with stakeholders
2.16

In order to gain an understanding of the issues that have arisen since the implementation of
the Directive, in agreement with the Commission we defined a programme of field research
with the following objectives:







Ensure a process which provides the opportunity for stakeholders to input information as
well as contribute to the findings of the study;
Collect stakeholder views on the outcome and impact of the Directive;
Collect data from stakeholders to ensure cross-referencing of information and address
any information gaps identified;
Discuss issues arising with the application of the legislation and any possible
shortcomings, redundancies, overlaps, inefficiencies or inconsistencies;
Obtain information in order to answer the evaluation questions of the Terms of
Reference; and
Collect stakeholder views on whether the Directive is still fit for purpose and any
suggested amendments.

Pilot interviews
2.17

We undertook four pilot interviews over the course of two weeks during the inception phase
of the study. These interviews were carried out so we could obtain an early insight into the key
issues arising from the implementation of the Directive. We reported on the key findings of
the pilot interviews in the Inception Report and we used the interviews to help draft the
questionnaires that were issued to stakeholders across Europe.
Approach to stakeholder engagement

2.18

The Commission identified broad communities of stakeholders, as listed below. This list of
stakeholders ensured a wide consultation basis to the study.
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2.19

For the consultation process to be as effective as possible, different channels to engage with
stakeholders were used:







2.20

Independent supervisory authorities (ISA), who are providing supervision of the national
application of the Directive;
Air transport authorities, who are primarily responsible for setting up the regulatory
framework;
Individual airports and their trade associations. When above the threshold, airports have
the responsibility of operating within the Airport Charges Directive framework. Some
airports not in scope of the threshold have also been included in the list of targeted
stakeholders for comparative purposes;
Airport users, that is mainly individual airlines and their trade associations, carrying both
passengers and freight are the main beneficiaries of the Directive;
Air passengers and their associations, including consumer protection organisations; and
Other stakeholders involved in the carriage of passengers by air who have an indirect link
with the application of the Directive, and non-governmental organisations with an
interest in the area.

Survey/questionnaires: adapted to each category of stakeholders, the purpose of these
surveys was to collect data and opinions. Questionnaires were sent directly by Steer
Davies Gleave to key stakeholders.
Interviews with a selection of key stakeholders to obtain more detailed information for
the study;
A symposium which gathered the Commission, as well as senior industry representatives
to facilitate a group discussion on the emerging key issues arising in the study, focussed
on key themes agreed with the Commission; and
Originally, an open public consultation had also been planned to be launched by the
Commission in the first half of 2017. For internal reasons, the Commission decided to
proceed otherwise, and this was removed from the scope of the engagement with
stakeholders to be done by Steer Davies Gleave.

The figure below shows how we engaged with each group of stakeholders identified to
maximise the benefits of the field research for the study.


“Selected targeted stakeholders” include a range of the main communities of
stakeholders from all categories concerned by the Directive (Member States, ISAs, some
airports and their representatives, some airport users and their representatives, other
representative organisations, consumers, NGOs, etc.). Given the nature of the study and
the need for discussion of a range of complex issues, it was a requirement of the Terms of
Reference that this category includes 40 key stakeholders for interviews, either face-toface or by telephone. Table 2.10 below shows the identity of these stakeholders. As part
of the consultation engagement, we invited these stakeholders to:
 Fill and send us a questionnaire;
 Have an interview to discuss their questionnaire/or, if the interview took place before
their questionnaire is submitted, focus the discussion on their key issues in relation to
the Directive evaluation; and
 Take part in a focus group/symposium (if invited).
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2.21

“All other targeted stakeholders” included all other key stakeholders not part of the 40
selected respondents (that is airports, airport users, Member States and ISAs, academics,
air transport/passenger or consumer associations). We invited these stakeholders to:
 Fill and send us a questionnaire;
 We examined questionnaire responses as they were received. Based on this analysis,
we invited some additional stakeholders to have targeted interviews with us, where
we assessed their contribution would enhance the study;
 In addition, we:
- Offered stakeholders who were not very responsive to questionnaires (due to
work load issues or else) the possibility to speak with us rather than fill out a
questionnaire;

Some of the selected targeted stakeholders were also asked to provide supplementary
information based on the views expressed in their interviews. This was supplied in addition to
their questionnaire response. We felt that in this context, these stakeholders valued this
approach and agreed to provide their views in writing to ensure that no misunderstandings
arose. We were aware that this created significant input requirements for the targeted
stakeholders that were also selected for interview, however we would like to emphasise that:




In a policy area with diverging and strong opinions, stakeholders are likely to want to
ensure that their views are correctly inputted into the study. This approach provides more
control for stakeholders as to what they contribute to the study, and can also allow them
to verify internally what they say about the Directive.
This is a fairly standard approach for trade associations who should be less reluctant than
businesses to fill a questionnaire and have a meeting with us. If the requirement for
individual airlines or airports is too onerous, we can ask them not to fill the questionnaire
and instead rely on the interview only.

Figure 2.1: Stakeholder engagement strategy

TARGETED CONSULTATION
Selected
stakeholders

Other
stakeholders

Questionnaires





Interviews
(face-to-face/phone)



Symposium



Confidentiality
2.22

To ensure that confidentiality of responses was observed all stakeholders were requested to
highlight issues they wished to remain confidential in their questionnaire responses. In face to
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face meetings the issue of confidentiality was also raised at the beginning of the meeting so
that stakeholders knew to highlight whether particular points were confidential or not.
Timeline of the engagement with stakeholders
2.23

Figure 2.2 shows the number of responses received each month by stakeholder group. Most
responses were received around the time of the requested response deadline, with airports
and ISAs making particular efforts to do so. The airline responses have been more spread
throughout the process, however this has been influenced by the fact that many airlines and
airline groups sought a face-to-face discussion prior to submitting responses.
Figure 2.2: Responses received by month
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27

Responses received

25

20
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16
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Airlines

August

Member States
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Other

Source: Steer Davies Gleave

Stakeholder engagement achieved
2.24

We present below an overview of the stakeholder engagement achieved in this study.
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Figure 2.3: Stakeholder Engagement (as of 01.11.2017)
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Member States

Other stakeholders
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Received
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No response received

Source: Steer Davies Gleave

ISAs
2.25

The ISAs in all Member States, as well as Iceland, Norway and Switzerland were contacted (41
different organisations). We received responses from the vast majority of them, including
those with the largest European aviation markets, but did not receive replies from some of the
smaller states. We have also faced delays in receiving responses from some ISAs due to their
internal approval processes. Table 2.3 below shows the ISAs contacted and whether they have
provided a response.
Table 2.3: Independent supervisory authority responses
MS

Independent supervisory authority

AT
BE
BE
BG
CH
CY
CZ

Federal Ministry for Transport, Innovation and Technology
Regulatory Service for Railway Transport and for Brussels Airport Operations (BRU)
Independent Airport Supervisory Authority of Wallonia (CRL)
Civil Aviation Authority
Federal Office of Civil Aviation, Economic Affairs Section
Department of Civil Aviation
Ministry of Transport
Federal Ministry of Transport and Digital Infrastructure, Department of Aerospace, Section
LR11 - Aerodromes
Hessian Ministry for Economy, Energy, Transport and Land development (FRA)
Ministry for Construction, Housing, Urban Development and Transport - NRW (DUS, CGN)
Senate Administration for Urban Development (TXL)
Ministry for Transport and Infrastructure - Baden Württemberg (STR)
The Lower Saxon Ministry for Economy, Employment and Transport (HAJ)
Brandenburgian Ministry of Infrastructure and Federal State Planning (SXF and BER)
Ministry of Economy, Transport and Innovation Free Hanseatic City of Hamburg (HAM)
Bavarian Ministry of the Interior for Building and Transport (MUC)

DE
DE
DE
DE
DE
DE
DE
DE
DE

Response
obtained?
Yes
Yes
Declined
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Declined
Yes
Yes
No
Yes
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DK
EE
EL
ES
FI
FR
HR
HU
IE
IS
IT
IT
LT
LU
LV
MT
NL
NO
PL
PT
RO
SE
SI
SK
UK

2.26

Danish Transport and Construction Agency
Estonian Competition Authority
Hellenic Civil Aviation Authority
National Commission for Trade and Competition
Finnish Transport Safety Agency
General Council for the Environment and Sustainable Development
Croatian Civil Aviation Agency
National Transport Authority - Aviation Authority
Commission for Aviation Regulation
Icelandic Transport Authority
ENAC - National Agency for Civil Aviation (FCO, CIA, MXP, LIN, VCE)
ART - Regulatory Transport Authority (all Other Italian airports)
Lithuanian Civil Aviation Administration
Institute for Regulation Luxembourg
Civil Aviation Agency of Latvia
Transport Malta
Consumer and Trade Authority
Civil Aviation Authority
Civil Aviation Authority
ANAC
Romanian Civil Aeronautical Authority
Swedish Transport Agency
Civil Aviation Authority
Transport Authority
Civil Aviation Authority

Yes
No
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes

Of the 41 questionnaires issued, we have received 33 completed questionnaires back (80%).
Two ISAs declined participation in the evaluation and six did not participate.
Member States

2.27

The relevant ministry in each country was contacted where the ISA was a separate entity. Of
the 31 countries included in the study, it was found that this was the case in 19 countries.
Table 2.4 shows the ministries contacted and the status of response from each.
Table 2.4: Ministry responses

M
S
BG
EE
ES
FI
FR
HR
IE
IS
LT
LU
LV
NL
NO
PL

Ministry

Response obtained?

Bulgarian Ministry of Transport, IT and Communications
Estonian Ministry of Economic Affairs and Communications
Spanish Ministry of Development
Finnish Ministry of Transport and Telecommunication
Directorate of Air Transport (DTA), Directorate General of Civil
Aviation
Croatian Ministry of Maritime Affaires, Transport and Infrastructure
Irish Department of Transport, Tourism and Sport
Icelandic Ministry of the Interior - Department for Transport and
Infrastructure
Lithuanian Ministry of Transport and Communications
Luxembourgish Ministry of Sustainable Development and
Infrastructure
Latvian Ministry of Transport
Dutch Ministry for Infrastructure and the Environment
Norwegian Ministry of Transport and Communications
Polish Ministry of Transport, Construction and Maritime Economy

Yes
No
Yes
No
Yes
No
Yes
No
No
Yes
No
No
No
No
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2.28

RO

Romanian Ministry of Transport

SE
SI
SK
UK

Swedish Ministry of Enterprise and Innovation
Slovenian Ministry of Infrastructure
Slovakian Ministry of Transport, Communications and Public Works
Department for Transport

Yes – CAA response on behalf of
Ministry
Yes
No
No
No

In comparison to the ISA response rate, the response rate for the ministries was lower with
only 7 of the 19 contacted parties replying (37%). It is possible that an element of confusion
regarding the ownership of the questionnaire may have influenced this. Whilst the ISA and the
ministries are not the same entities in these cases, they are likely in regular contact and many
will have been of the opinion that they have answered the questionnaire through the ISA
response. This phenomenon was also noted in a couple of cases where airports are operated
by the state.
Airports

2.29

79 airports operated under the scope of the Directive in 2015 and all were contacted directly
for the study. In addition, Airports Council International-Europe (ACI-Europe) were also
contacted regarding their input to the evaluation. The complete list of stakeholders contacted,
and applicable airports, can be found in Table 2.5.

2.30

The European Commission also identified 8 airports, which were to be subject to a case study
as part of the evaluation. These airports were sent an additional questionnaire to obtain more
detailed and focussed responses. Verona airport, which is not currently in the scope of the
Directive, was also included as a case study airport for comparison. The list of case study
airports can be found in Table 2.6.

2.31

Whilst the general airport questionnaire was fairly lengthy, we did not receive any direct
complaints from airports. More generally some airports commented that this was currently a
busy time for them and they would address the questionnaire when they had an opportunity
to do so.
Table 2.5: Airport responses
MS
AT
BE
BE
BG
CH
CH
CH
CY
CZ
DE
DE
DE
DE
DE
DE
DE
DE

Airport
ACI
VIE
BRU
CRL
SOF
BSL
GVA
ZRH
LCA
PRG
CGN
DUS
FBB
FRA
HAJ
HAM
MUC
STR

ACI Europe
Vienna
Brussels National
Brussels Charleroi
Sofia
EuroAirport Basel-Mulhouse-Freiburg
Geneva
Zurich
Larnaca
Prague
Cologne-Bonn
Dusseldorf
Berlin Airports (TXL & SXF)
Frankfurt
Hannover
Hamburg
Munich
Stuttgart

Response obtained?
Yes
Yes
Yes
No
Yes
No
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
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MS

Airport

DK
EE
EL
EL
EL
ES
FI
FR
FR
FR
FR
FR
FR
HR
HU
IE
IS
IT
IT
IT
IT
IT
IT
IT
LT
LU
LV
MT
NL
NO
PL
PT
RO
SE
SI
SK
UK
UK
UK
UK
UK
UK
UK
UK

CPH
TLL
ATH
HER
SKG
AENA
HEL
ADP
BOD
LYS
MRS
NCE
TLS
ZAG
BUD
DUB
KEF
ADR
BGY
BLQ
CTA
NAP
SEA
VCE
VNO
LUX
RIX
MLA
AMS
Avinor
WAW
ANA
OTP
Swedavia
LJU
BTS
BHX
BRS
EDI
GLA
LGW
LHR
LTN
MAG

Response obtained?
Copenhagen
Tallinn
Athens
Heraklion
Thessaloniki
AENA (LPA, ACE, TFS, ALC, BCN, FUE, IBZ, MAD, AGP, PMI & VLC)
Helsinki
Paris airports (CDG & ORY)
Bordeaux
Lyon
Marseille
Nice
Toulouse
Zagreb
Budapest
Dublin
Keflavik
Rome airports (FCO & CIA)
Milan Bergamo
Bologna
Catania
Naples
Milan airports (LIN & MXP)
Venice
Vilnius
Luxembourg
Riga
Malta
Amsterdam Schiphol
Avinor airports (OSL and BGO)
Warsaw
ANA airports (LIS, OPO, FAO)
Bucharest
Swedavia airports (ARN & GOT)
Ljubljana
Bratislava
Birmingham
Bristol
Edinburgh
Glasgow
London Gatwick
London Heathrow
London Luton
Manchester Airports Group (MAN & STN)

Yes
Yes
Yes
Declined
Declined
Yes
Yes
Yes
No
No
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Declined
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
No
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
No
Yes
No
Yes
Yes
Yes
No
No

Table 2.6: Case study airport responses
MS
DE
ES
FR
PT
SE
SK
UK
IT

Airport
FRA
MAD
NCE
LIS
Swedavia
BTS
LGW
VRN

Frankfurt
Madrid
Nice
Lisbon
Swedavia Network
Bratislava
London Gatwick
Verona

Response obtained?
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
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2.32

The response rate to the airport questionnaire was high. Out of the 62 questionnaires sent, 47
(76%) completed questionnaires. 12 airports did not respond (and were chased) and 3 airports
declined to participate. At the time of asking, the Greek airports of Heraklion and Thessaloniki
were operated by the Hellenic Civil Aviation Authority and we were referred to their
submission. All airports provided with a case study questionnaire responded.
Airlines

2.33

Six airline associations and 36 airlines and airline groups were contacted regarding
contributing to the evaluation. The German airline association (BDF) later made contact and
has provided a response on behalf of its members. Details of the airline representative
organisations and airlines contacted can be found in tables Table 2.7 and Table 2.8
respectively.

2.34

A large number of airlines listed in Table 2.8 were contacted, in two phases so they had the
opportunity to voice their own views and also so that non-European carriers with extensive
European operations could also contribute.
Table 2.7: Airline representative organisations responses
Organisation

Response obtained?

A4E - Airlines for Europe
AIRE – Airlines International Representation in Europe (formerly IACA)
BDF – German Airlines Association
EBAA - European Business Aviation Association
ERAA - European Regions Airline Association
EEA - European Express Association
IATA - International Air Transport Association

Yes
Yes
Yes
No
Yes
No
Yes

Table 2.8: Airline representative organisation membership and responses

Airline
Aegean
Air Berlin
Air France/KLM
Alitalia
British Airways / Iberia (IAG)
Bulgaria Air
Condor
CSA
EasyJet
Finnair
Icelandair
Jet2
LOT
Lufthansa Group
Norwegian

3

Membership
IATA
A4E AIRE



3





















Endorsed response
IATA
A4E AIRE





Response Obtained?
No
Yes (included in BDF)
Yes
Yes
No
No
Yes (included in BDF)
No
Yes
Yes
No
No
Yes
Yes (included in BDF)
No

Only AF|KLM group airline ‘Transavia’ is a member of AIRE
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Airline
Ryanair
SAS
TAROM
Aeroflot
Air Baltic
Air Europa
Air Malta
American Airlines
Cathay Pacific
Croatia Airlines
Delta Airlines
DHL
Emirates
Etihad
Qatar Airways
Singapore Airlines
TAP Portugal
TUI
Turkish
United Airlines
Wizzair

Membership
IATA
A4E AIRE
























Endorsed response
IATA
A4E AIRE






Response Obtained?
Yes
Yes
No
No
Yes
No
No
No
No
No
No
No
No
Yes
No
No
No
Yes
No
No
No

Source: IATA, A4E, AIRE

2.35

Whilst the responses from airline representative organisations and major European carriers
has been strong, the majority of other individual carriers did not respond to either the
questionnaire nor the option of endorsing the views of airline representative organisations as
representative of their own.
Others

2.36

6 other representative bodies were contacted for their input into the study. These
stakeholders are detailed in Table 2.9 below.
Table 2.9: Response from other representative bodies

2.37

Organisation
ASA - Airport Services Association
BEUC - European Consumer Organisation
ECTAA - European Travel Agents and Tour Operators Association

Response obtained?
No
No
Yes

EPF - European Passenger Federation

Yes

ETF - European Transport Workers Federation

No

ETRC - The European Travel Retail Confederation

No

g+(Europe) – (regarding car rental companies)

No

Of the 6 other organisations contacted for the study, only two responses were returned. After
contacting the ETF, BEUC and ETRC again they all confirmed that they did not deem the study
to be within the scope of their work and that they did not wish to participate. The ASA was
contacted on several occasions but did not reply. g+(Europe) later expressed an interest in
collating a response on behalf of car rental companies in May 2017, but did not respond.
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Interviews
2.38

More than 40 face-to-face and telephone stakeholder interviews were conducted as part of
the evaluation and have been detailed in Table 2.10 below. Most trade associations were met
more than once, sometimes up to three or four times.
Table 2.10: Interviews and meetings held
Organisation type

Face to Face

Telephone

Parties contacted

Independent
Supervisory Authorities

4

4

ART (Italy), CAR (Ireland), French ISA, Hessian
(Frankfurt) ISA, Spanish ISA, Swedish ISA, UK CAA

Airport Council
International

2

1

-

Other airport
representative
associations (national)

1

0

German airport association (ADV)

Airports

5

9

AENA, Aeroporti di Roma (ADR), Amsterdam (AMS),
ANA Portugal, Dublin (DUB), Fraport (FRA), Hermes
Airports - Larnaca (LCA), Nice (NCE), SEA Milan,
Swedavia, Verona (VRN)

Airline associations

6

5

A4E, BDF, ERA, IACA/AIRE, IATA

Individual airlines

6

1

easyJet, Lufthansa Group, Ryanair

Total

24

20

Florence Symposium
2.39

On 17 June 2017, an executive symposium with the industry was held at the European
University Institute in Florence. The symposium was organised jointly by the European
Commission and the Transport Area of the Florence School of Regulation at the European
University Institute (FSR Transport) to explore the challenges for the regulation of airport
charges in the EU. The event was chaired by Violeta Bulc - the EU Commissioner for Transport.
Table 2.11 shows the general structure of the symposium:
Table 2.11: Structure of the Florence symposium – 17 June 2017

2.40

Session

Led by

Presentation of the emerging findings of the study

Steer Davies Gleave

Pro-action session

All industry participants (airport and airlines)

Conclusions of the day

Commissioner Bulc

In total twelve CEOs from the airport sector (seven airports, four airport networks and ACI
Europe) and five CEOs from the airline sector (four airlines and A4E) were in attendance.
Representatives from ISA/MS were not invited to the symposium. Table 2.12 details the
attendees at the Florence symposium.
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Table 2.12: Industry representatives at the Florence Symposium
Type

Company

Airports

Airlines

2.41

AENA
Athens Airport
Budapest Airport
Finavia
Geneva Airport
Heathrow Airport
Hermes Airports
Munich Airport
Tallinn Airport
Venice Airport
Vinci airports
ACI Europe
Air France
Finnair
LOT
Lufthansa
Airlines 4 Europe

A number of the key themes emerging from the evaluation were discussed under 5 topics with
the participants:






Topic 1 - How can consultation become more effective and lead to fairer charges, what
are the best practises to build off?
Topic 2 - How can the objectives of the Directive be fulfilled at airports with long term
concession agreements? And at airports organised as networks?
Topic 3 - What processes need to be changed / improved to support efficient airport
investment that meets the needs of users?
Topic 4 - Is regulation in the EU effectively targeted where it is needed? Would greater
use of market power tests improve the current situation?
Topic 5 - Are the objectives of the Directive still relevant today? Should there be greater
consistency in the way airports are regulated across the EU?
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3

Case studies
Case studies

3.1

The Commission’s Terms of Reference required us to undertake an analysis of eight case
studies. At the beginning of this chapter we explain how we selected the choice of case studies
in cooperation with the Commission, we then present each of the case studies using a
standard reporting structure.
Selection of case studies

3.2

The terms of Reference required that at least eight case studies were selected and researched
in depth in order to:





3.3

Understand the interactions between an airport, its users and Member States in a specific
environment, rather than at a Member State level (as presented in the country profiles in
Appendix E);
Inform the assessment of how effective the Directive has been in view of its stated and
unstated objectives;
Highlight good practices and lessons learned in the implementation and enforcement of
the legislative framework; and
Provide evidence towards answering the evaluation questions.

To select relevant case studies, covering a range of European practices, we discussed and
agreed with the Commission several criteria. However, we should recognise that eight case
studies will not be comprehensive in representing the variety of airport/users/State
interaction currently taking place in Europe. The criteria used were:









Large and small airports;
Hub (with a high share of connecting traffic) and point-to-point airports;
Some airports located in EU13 Member States and some in the largest EU aviation
markets;
Airports part of a network;
Airports with various degree of competition;
Airports where a change in ownership structure has introduced a change in airport
charges calculation;
Airports with different regulatory approaches and different transposition of the Directive;
and
Airports not covered by the Directive (below threshold).
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3.4

The airports were selected taking into consideration if sufficient data, information and
cooperation was likely to be obtained to provide a strong basis for developing the case
studies. Of the eight selected, six were individual airports covered by the Directive in 2016 and
one (Verona) was not covered. The network case study (Swedavia, Sweden) includes airports
covered by the Directive and airports that were not.
Table 3.1: Case studies choice
Country

Airports

Rationale

United
Kingdom

Gatwick

Mature regulatory arrangements and market power tests in place.
Airport licensed by the CAA to operate under a framework where
service levels and charges are agreed with airlines in a set of
"Commitments" which are then endorsed by the CAA.
EU15 – Western Europe, the largest EU aviation market, large number
of airlines at the airport including low-cost base, competitive
environment with 5 other London airports, airport operating at full
capacity, airport desire to expand infrastructure

Italy

Verona

EU15 - Southern Europe, small airport not covered by the Directive, but
regulated under Italy’s regulatory framework for small airports.
Consultation took place recently with appeal of Ryanair to the Italian
regulator ART.

Germany

Frankfurt

Large hub airport with strong based airline with alternative possible
hubs.
EU15 - Western Europe, intercontinental hub, large network airline
base, the second largest EU aviation market, alternative hub available
in same country to same network airline (Munich)

France

Nice

EU15 - Western Europe, limited choice of alternative airports for pointto-point traffic, competition with high-speed rail services, one of the
largest EU aviation markets, recently privatised under a concession
contract, change in economic regulation framework.

Spain

Madrid

EU15 – Southern Europe, intercontinental hub, large network airline
base, the third largest EU aviation market. Increase in charges preprivatisation, part of an airport network,

Portugal

Lisbon

EU15 - Southern Europe, hub and point-to-point airport subject to a
concession agreement with potential limitations following privatisation.
Part of an airport network.

Sweden

Swedavia network

EU15 – Northern Europe, country-wide network (separated from ANSP
activity). Including small airports not covered by the Directive.

Slovakia

Bratislava

Small airport, but under the Directive, because the largest in the MS.
Example of airport potentially competing with neighbouring airport
Vienna and operated by a different organisation and under different
regulatory oversight.
EU13 - Eastern Europe, strong airport competition.

Source: Steer Davies Gleave analysis
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Gatwick airport case study
3.5

This case study draws on information from the country profile for the United Kingdom, which
is available in the Appendix of this report.

3.6

Gatwick airport (LGW) is located approximately 50 kilometres south of London and is one of
the six airports serving the city and the surrounding area. In 2016, it served a little over 43
million passengers, making it the second busiest airport in the UK after Heathrow, and the
eighth busiest in Europe. Unlike London’s other airports, Gatwick does not cater
predominately to one carrier type. Full Service Carriers, LCCs and charter airlines all have
significant shares of traffic at the airport. The share of traffic (in terms of departing seats) at
Gatwick airport, based on the four scenarios described in Chapter 3, between 2009 and 2016
is shown in Figure 3.1.
Figure 3.1: Share of traffic at Gatwick Airport 2009-2016

Source: OAG Schedules Analyser, Steer Davies Gleave analysis

3.7

Although Gatwick has been looking to expand for several years, the airport currently has only
one runway. In 2013 Gatwick Airport Limited (GAL) unveiled a proposal for a second runway,
which was shortlisted for consideration by the Airports Commission (an independent
commission established by the UK government). However in July 2015, the Airports
Commission recommended a third runway at Heathrow was the best way to address the UK’s
airport capacity constraints. Although GAL have disputed the Airport Commission’s finding, the
recommendation means a second runway at Gatwick is unlikely for the foreseeable future.
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Ownership
3.8

Until 2009, Gatwick Airport (along with Aberdeen, Edinburgh, Glasgow, Heathrow, Stansted
and Southampton airports) was operated by the British Airports Authority (BAA). Following an
inquiry in 2009, the UK Competition Commission ruled BAA would be required to sell Gatwick,
Stansted and either Edinburgh or Glasgow, as it held a monopoly position over London’s and
Scotland’s airports.

3.9

In December 2009 Gatwick was sold to a consortium of private investors led by Global
Infrastructure Partners (GIP). Gatwick is currently operated by Gatwick Airport Limited (GAL),
which is owned and managed by GIP and its co-investors; the ownership structure of GAL is
shown below.
Table 3.2: Gatwick airport ownership structure (2016)
Investor

Investor type

Country

Share

Global Infrastructure Partners

Infrastructure investment fund

USA

42.0%

Future Fund Board of Guardians

Sovereign wealth fund

Australia

17.2%

Abu Dhabi Investment Authority

Sovereign wealth fund

UAE

15.9%

The California Public Employees' Retirement
System

Pension fund

USA

National Pension Service of Korea

Pension fund

South Korea

12.8%
12.1%

Source: ACI, The Ownership of Europe’s Airports 2016

Economic regulation at Gatwick airport
The national context
3.10

Before 2014, airport charges at Gatwick were price regulated and capped by the Civil Aviation
Authority (CAA). The Civil Aviation Act 2012, replaced the Airport Act 1986 and redefined how
airports should be regulated by the CAA. Non-designated airports, where charges were not
regulated under the 1986 act, retained their status as “statutory undertakings” and no longer
require permission to levy charges or are required to comply with accounts conditions. The
regulatory framework prior to 2014 is described in more detail within the United Kingdom
country profile.

3.11

However, the 2012 Act also prohibits an operator of a dominant airport from charging for
airport services unless it has a licence granted by the CAA. An airport is defined as dominant if
it meets all the criteria of the Market Power Tests (MPTs, discussed further below) carried out
by the CAA. MPTs were carried out at each of the three airports (Gatwick, Heathrow and
Stansted) which were designated under the 1986 act. The finding of the MPTs was that
Gatwick and Heathrow possessed Substantial Market Power (SMP), and therefore required a
licence. Therefore, since April 2014, Gatwick airport has been regulated by a CAA licence,
which was granted on the basis of GAL honouring commitments on the level of airport charges
and a CAA monitoring regime.
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3.12

In its notice document granting the licence4, the CAA states: “a licence must specify the airport
area and the airport for which it is granted and it must include any price control conditions
that the CAA decides are required, as well as provisions for revoking the licence. In addition,
the licence may include obligations requiring payment of fees to the CAA. Licence conditions
can also include provisions relating to activities carried on outside the airport area for which
the licence is granted.”

3.13

In February 2014, the CAA granted GAL a licence for the period April 2014 to March 2021,
which required it to comply with a set of commitments formally made by GAL. The
commitments, and therefore the licence requirements, include conditions relating to price,
service quality and infrastructure development.

3.14

The commitments-based licence granted to GAL, was preceded by a “Constructive
Engagement” (CE) process between the airlines and the airport, which was mandated by the
CAA and commenced in March 2012. The aim of the process was to inform GAL’s Q6 business
plan (covering a five-year regulatory period), which formed the basis of the regulatory
application, before it was submitted to the CAA. The timeline of the Q6 process that
determined 2014-2021 charges is set out in Table 3.3 below.
Table 3.3: UK CAA’s Q6 timetable
Date

Stage of process

April 2012

CAA policy update on structure and conduct of review and current views on the scope of the
price control, the overall price control’s architecture, regulatory finance and cost

September
2012

Update report to CAA on progress of airports-airlines Constructive Engagement; CAA initial
consultancy studies

December
2012

Joint Steering Group report of Constructive Engagement submitted to CAA

April 2013

CAA published initial economic regulation proposals for consultation

September
2013

Hearings with parties

September
2013

CAA issues final proposals

January 2014

CAA Q6 decision

April 2014

Q6 economic regulation comes into effect

Source: UK CAA

3.15

Airlines 4 Europe (A4E) stated that the CE process involved the airport and airlines holding
regular (often weekly) meetings, with the airlines receiving detailed information including
business cases for all significant projects and cost items. The process involved comprehensive
and structured discussions on Gatwick’s initial business plan, including an indicative price
profile, and the airport’s cost efficiency. The CAA’s original position was that the licence
granted to GAL should include price controls. However following the CE process, the CAA
agreed that airport commitments (including in relation to charges), backed by a CAA

4

Economic regulation at Gatwick from April 2014: Notice granting the licence (CAP 1152)
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monitoring regime and regulated by a CAA licence (as mentioned in paragraph 3.11), could be
used as an alternative to licence regulation based on RAB-based price control. A4E also stated
it regards the use of in-depth consultation between airports and airlines at Gatwick, with the
regulatory framework sitting behind this, as good practice.
GAL’s commitments
3.16

GAL made a set of commitments in December 2013 prior to the granting of the licence; a
condition of granting the licence to GAL was that this set of commitments was included in
Gatwick’s annual Conditions of Use (COU).

3.17

The “price of core services” commitment is based on annual price increases, referred to as
“price profiles”, which GAL states will not increase above a certain level over a seven-year
term (ending in 2020/21). These are:



A gross price profile of RPI+1% based on published charges; and
A net price profile of RPI+0% based on blended charges, which take account of both
published charges and bilateral contracts with airlines.

3.18

GAL states that there may be fluctuations between the indicative and actual yield profiles in
individual years, but the cumulative gross difference between the indicative and actual yield
profiles will be zero at the end of the seven-year term. It also states the difference between
the indicative and actual gross yield profile will not exceed £10 million in an individual year.

3.19

As part of its December 2013 commitments, GAL included a “dispute resolution” commitment
to facilitate a better framework for dialogue between itself, the airline and the CAA. GAL also
made commitments in a number of areas relating to the quality of service and infrastructure it
provides to airlines:






3.20

Investment and consultation. Which states GAL will spend a minimum of £100 million a
year, on average, on capital expenditure in order to maintain and develop the airport
infrastructure to achieve the promised service standards. GAL will also consult with
airlines at a number of levels through appropriate groups, publish five-yearly revisions to
its 2012 Masterplan and publish an annual rolling five yearly capital investment
programme (CIP).
Service quality rebate scheme. The service quality rebate (SQR) scheme will be based
largely on the scheme used previously and requires GAL to publish its performance
against airport wide standards, including rebates paid. Rebates will also be increased if
service quality failures persist for more than six months. The commitments allow for
service quality penalties for airlines, funded by netting off rebates paid to airlines by the
airport.
Operational resilience. Which states GAL will develop, publish and maintain an
operational resilience plan setting out how it will operate an efficient and reliable airport
to the levels required by the Core Service Standards, as defined in the licence, and how it
will secure the availability and continuity of airport operation services, particularly in
times of disruption. GAL will also hold at least two meetings a year to discuss any issues
pertinent to this commitment.

A4E stated that this commitment framework is designed to encourage GAL and airlines to
reach bilateral contracts, which can include service quality as well as price conditions. A4E’s
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understanding is that several airlines at Gatwick have such contracts. IATA stated some airport
users were concerned about the introduction of the commitments framework, as they felt the
current price-cap regulation (and the consultation process) was working well. It also stated the
commitments framework did not go far enough in curtailing Gatwick airport’s market power.
CAA Monitoring regime
3.21

In its 2014 licence notice document, the CAA states, in its view, there was considerable
uncertainty about how the commitments framework would evolve and therefore a monitoring
regime was required. In 2014, when the licence was granted, areas the CAA intended to keep
under review included:






The price in the commitments which were above the CAA’s fair price benchmark;
The service quality scheme particularly with respect to repeated airport service quality
failures;
The capital plan, which included no commitments to deliver specific outputs beyond a
minimum average spend of £100 million per year;
The commitments did not include a requirement to publish the value of the RAB; and
The operational resilience commitment only had regard to guidance issued by the CAA.

3.22

The CAA stated it would not undertake a monitoring regime in most of these areas in the
initial few years of the licence term, in order to let airport operator/airline relationships to
“bed down”. However the CAA considered that annual monitoring of pricing (and service
quality) was appropriate from the start of the licence term.

3.23

The CAA calculated that the 5-year “fair price” index was RPI-1.6%, compared to GAL’s
blended price of RPI+0% (the most appropriate comparison) in the commitments. However,
the CAA recognised the actual price paid by airlines would be determined by a number of
factors and that it would need to take into account any material reasons for differences
between prices and the fair price benchmark. If the actual price was deemed too far above the
fair price benchmark, then the CAA could consider action under the licence, including
introducing additional licence conditions to restrain prices, or placing conditions on GAL's
ability to alter the structure of charges.
Description of the charges at Gatwick airport
Structure of charges

3.24

The table below provides an overview of the structure of charges used by Gatwick in 2009 and
2016 and their correspondence with the categories of charges covered by the Directive.
Table 3.4: Gatwick airport structure of charges, 2009 and 2016
Gatwick
Directive scope

Landing

2009



Description

2016



2009
Rate per ATM
Differentiation by season
(summer, winter)
Differentiation by noise chapter

2016
Rate per ATM
Differentiation by season
(summer, winter)
Differentiation by time of day in
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Gatwick
Directive scope

Description

2009

2016

Take-off





Not applicable

summer (base, off-peak, night)
Differentiation by noise chapter

Lighting





Not applicable

Not applicable

Rate per 15 min period
Differentiation by season
(summer, winter)

Rate per 5 min period
Differentiation by MTOW (2
categories)
Differentiation by season
(summer, winter)
Differentiation by position
(contact, remote)

Passenger Service:
Differentiation by destination
(Domestic, Ireland, Int’l)
Differentiation by position:

Passenger Service:
Differentiation by position

Parking

Processing of
passengers/freight

Environmental
modulation













2009

2016

 Contact – Rate per departing
passenger
 Remote – Rate per departing
and arriving passenger

 Contact – Rate per departing
passenger
 Remote – Rate per departing
and arriving passenger

Freight: Not available

Noise: Part of landing and takeoff charge. Fixed rate based on
noise chapter.

Noise: Part of landing and takeoff charge. Fixed rate based on
noise chapter.

Emissions: Rate per kg NOX
applicable to all flights

Emissions: Rate per kg NOX
applicable to all flights
Combination of:

Other charges
assumed in scope
of Directive under
processing of
passengers

Other charges not
in scope of
Directive

 Rate per passenger using
facility
 Rate per departing passenger
 Rate per departing ATM

-

Checkin

Not applicable

-

Baggage

Not applicable

Rate per departing hold bag
Differentiation by OD and
Transfer

Rate per passenger

Rate per passenger
Differentiation by notice
provided (more than 14 days,
between 14 and 2 days, less
than 2 days)

PRM

PRM

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017)

3.25

There have been a number of changes to the structure of the published airport charges at
Gatwick between 2009 and 2016, though these have not been transformational.

3.26

Three new charges were introduced between 2009 and 2016:
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3.27



Take-off charges: in 2009, only a landing charge was applicable. In 2016, both a landing
and take-off charge were applicable.
 The charges are levied per movement and are not based on the weight (MTOW) of
the aircraft. Charging per movement is typically used to encourage more efficient use
of airside (runway and apron) capacity by making it less economical for airport users
to deploy small aircraft.
 Landing charges are charged at a similar rate in both 2009 and 2016; therefore the
take-off charges effectively doubled total runway charges in 2016. This corroborates
with separate analysis presented by A4E, which suggest total runway charges have
almost doubled between 2009 and 2016.




Check-in charges.
Baggage charges.

Charges at Gatwick are differentiated in a number of ways:



3.28

ATM-related charges are differentiated by peak and off-peak and by noise (which is
included in the landing/take-off charge). This type of differentiation again, like the
landing/take-off charge, encourages the peak spreading and higher utilisation of the
available capacity. The degree of differentiation has increased between 2009 and 2016,
moving from differentiation by season to also include differentiation by time of day during
the summer peak season.
Passenger-related charges are partly differentiated based on the parts of the facility that
they are using.

Security charges at Gatwick are included in the passenger service charge.
Level of charges

3.29

We have analysed the published charges at Gatwick for four typical turnaround scenarios, as
described in Chapter 2. The figure below provides an overview of the charges for each
scenario in real €2016.
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Airport charges per turnaround (€2016)

Figure 3.2: Airport charges at Gatwick, Scenarios 1-4, 2009 and 2016
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2009
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

3.30

The level of charges has increased in real terms between 2009 and 2016 for all scenarios:





Scenario 1: Short-haul FSC by 27% (3.5% CAGR 2009-2016);
Scenario 2: Long-haul FSC by 22% (2.9% CAGR 2009-2016);
Scenario 3: Short-haul LCC by 23% (3.1% CAGR 2009-2016); and
Scenario 4: Regional by 80% (8.9% CAGR 2009-2016) (affecting a very small proportion of
Gatwick’s traffic).

3.31

Between 2009 and 2016, regulation of charges at Gatwick airport moved from price-cap
regulation, under the 1986 Airport Act, to the commitments framework (described above)
under the 2012 Civil Aviation Act. Under both types of regulation therefore, the annual
increase in charges were within the range deemed acceptable by the CAA.

3.32

Gatwick airport stated that over 80% of traffic at the airport operates under bilateral
contracts. This would suggest the increase in charges, shown in the chart above, for each of
the four scenarios will only apply to a limited proportion of traffic at Gatwick and is unlikely to
be representative of the increase in aeronautical yields at Gatwick between 2009 and 2016.
However, our analysis of aeronautical yield at Gatwick over the same period suggests the
published charges at Gatwick are set at a similar level to those within the bilateral agreements
with airlines.

3.33

Across the four scenarios approximately 98% of the charges, in terms of value at Gatwick are
in scope of the Directive. Changes in the proportion of charges that are in scope of the
Directive have been negligible despite the change in the structure of charges which introduced
separate check-in and baggage charges (assumed to be in scope as part of the processing of
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passengers). If the new charges are assumed to not be in scope of the Directive, then the
proportion of charges in scope would have changed by just 1 p.p. between 2009 and 2016.
3.34

Gatwick applies environmental charges on the basis of noise and emissions. The noise charge
is embedded in the landing/take-off charge, so it is not possible to estimate the proportion of
charges related to noise. The range of charging for noise changed between 2009 and 2016,
with the noisiest aircraft in 2009 charged three times the rate for the quietest, while in 2016
the noisiest aircraft are charged five times the rate for the quietest. In its response, Gatwick
also stated that it uses a targeted noise charge for A320 series aircraft to address a specific
issue raised by local communities. It is not clear whether there is a direct link between the
revenues raised from the noise charges and any local noise-related compensation or
mitigation schemes.

3.35

Emissions charges consistently represent between 0.6% of the total airport charges for the
regional scenario and 3.0% for the long-haul FSC scenario. Gatwick airport currently has
several emissions abatement and carbon reduction schemes. However, it did not state what
the source of funding for these were. As with noise, above, it is not clear whether there is a
direct link between emissions charges revenue and these schemes.

3.36

The structure of charging for PRM changed from the single rate used in 2009 to three different
rates depending on the amount of notice given to the airport in 2016. Based on the
assumption that notice is given between 14 and 2 days in advance, the level of PRM charges
has decreased by 5% over the period. At the same time, the PRM proportion of the total
charges has decreased by between 0.4 and 0.6 percentage points from 1.6% to 1.2% for
scenario 1 and 2.6% to 2.0% for scenario 3.
Incentives

3.37

Gatwick stated that it does not have any set discount schemes. However, as discussed above,
more than 80% of the traffic at Gatwick operates under bilateral contracts which can provide,
for example, volume- or growth-based incentives.

3.38

IATA has raised the bilateral deals – that can be negotiated at Gatwick airport as part of the
commitments framework – as an issue. It states airlines can leverage different levels of
bargaining power to extract differentiated charges that are not cost reflective leading to
discrimination and therefore competitive distortions in the airline market.
How the consultation on charges work in practice at Gatwick airport

3.39

The commitments in GAL’s licence state that GAL will consult with airlines in relation to the
price of services, service quality, operational resilience and investment plans. Although details
on the consultation process in each of these areas provided in the commitments is varied,
consultation in relation to investment plans is the only process set out in any detail. There are
also some specific commitments, which relate to GAL’s relationship with airlines, including:




A self-modification provision; which allows GAL and the airlines to agree and make
changes to the specified parts of the commitments in accordance with the change
mechanisms set out in the COU, without having to rely on the CAA making a change to the
licence-based regulation; and
A dispute resolution provision; which states airlines will be able to obtain remedies as part
of the contractual arrangements in the COU, including recourse to the courts, and will also
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have rights of redress where GAL has failed to set airport charges in accordance with the
charges regulations.
3.40

However, to date there have not been any significant changes to the commitments or a
serious dispute between GAL and the airlines.

3.41

The structure of GAL’s consultation process with airlines is shown in Figure 3.3.
Figure 3.3: GAL’s Consultative Structure

Source: 2016 Gatwick Capital Investment Programme

3.42

GAL consults with airlines through the Airport and Airlines Group (AAG), which represents all
airlines at Gatwick. GAL’s 2016 Capital Investment Programme (CIP) document, states the
consultative structure was reviewed at the AAG in November 2014, following six months of
implementation, where it was agreed that it continued to fulfil the airport community’s
consultation requirements under the Commitments framework. The Operations Consultation
Forum was added in September 2015 at the request of the ACC.

3.43

Some areas of the consultation process have a more formal process than others. For example,
GAL committed to annually publishing a rolling five year CIP and holds an annual consultation
on planned investments. Whereas there are no specific commitments on the form or
frequency of consultation on charges; the consultative structure in Figure 3.3. states the
Charges Group holds meeting as required, GAL stated it consults its users every year on the
structure and level of charges. This usually involves a series of meetings in the autumn, with a
draft proposal on charges provided in December (with views sought from airlines) and a
decision on charges (implemented from 1 April) by the end of January. Typically the

34 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

consultation process will be split into two parts. The first will address changes to the structure,
such as issues related to noise modulation, and the second addresses the level of charges. The
2017/18 consultation process was structured as follows:













Thursday 9 June 2016 - Charges Group Meeting. Consultation meeting on Aircraft Noise
(carried over from 2016/17 consultation process).
Friday 2 September 2016 - GAL published its decision papers with respect to Aircraft Noise
Charges & EDS Standard 3. GAL published its consultation papers with respect to On Time
Performance Rebate in Airport Charges & Ancillary Service Charges. GAL published its
Airport Charges Regulations (ACR) information request.
Tuesday 6 September 2016 - Charges Group Meeting. GAL provided a summary of its
decisions with respect to Aircraft Noise Charges & EDS Standard 3. GAL presented its
proposals with respect to On Time Performance Rebate & Ancillary Service Charges.
Friday 30 September 2016 - Deadline for airlines to respond to On Time Performance
Rebate Proposal & Ancillary Service Charges Proposals.
Friday 7 October 2016 - Deadline for airlines to respond to ACR information request.
Friday 28 October 2016 - GAL published its decision papers with respect to On Time
Performance Rebate & Ancillary Service Charges.
Monday 28 November 2016 - GAL published 2017/18 Tariff Level Proposals & 2017/18
Draft Conditions of Use.
Friday 2 December 2016 - Charges Group Meeting. GAL presented its proposed 2017/18
Tariff Level.
Friday 23 December 2016 - Deadline for airlines to respond to 2017/18 Tariff Level
Proposals & 2017/18 Draft Conditions of Use.
Monday 30 January 2017 - GAL published 2017/18 Tariff Level Decision Advice & 2017/18
Conditions of Use.

3.44

The timeline of the consultation process set out above, suggests GAL carries out a
comprehensive consultation process with airlines when setting charges for the following year,
and is therefore honouring its licence commitment that will consult with airlines on the price
of services. The number of meetings also suggests that GAL holds more consultation meetings
relating to charges than the indicative consultative structure shown in Figure 3.3 implies.

3.45

As part of a mid-term review of GAL’s commitments framework, published in December 2016,
the CAA stated GAL’s relationship with the airlines appeared mixed. Airlines stated there were
good working relationships at the commercial, strategic and financial level and some recent
improvements in capital investment consultations. However airlines also stated there was a
poorer relationship at operating level – in areas such as resilience and service quality – and
with airline representative bodies. IATA also stated the commitments framework requires less
consultation with users, and there was less onus on transparency, compared to the
consultation process under the previous price-cap regulation; IATA regards less consultation as
a step backwards as it felt the previous consultation process was working relatively well.
Overall though, the CAA review found that the problems noted above were not leading to a
material adverse impact on passengers and therefore did not propose a change to the
commitments framework.

3.46

In its response to the CAA review, ACC stated that although there were some issues, it
supported the CAA’s approach to airport- airline relationships. A4E stated the use of in-depth
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airport/airline consultation at Gatwick was good practice, but noted some concerns with
respect to the consultation process. In particular, the high volume of consultation documents,
a lack of differentiation between the magnitude of different consultations and the lack of both
information on significant issues or adequate responses to airlines’ views. However the CAA
stated that the relationship between GAL and the airlines has improved since the mid-term
review was undertaken.
The role of the ISA in interaction with the airport and airlines at Gatwick
3.47

The UK CAA takes a relatively light-handed approach to regulating Gatwick and actively
encourages the airport and airlines to resolve issues themselves. This is in contrast to
Heathrow airport (the only other UK airport requiring a licence), where the CAA stated they
are very much “in the middle” of the process between the airport and the airlines. However,
the CAA does provide some oversight at Gatwick through the monitoring regime and the
recent mid-term review, and stated they would get more involved if things were to go wrong.

3.48

Although the current approach at Gatwick is relatively light-handed, the legal framework is not
– for example GAL effectively has a price cap within its licence. Therefore the CAA has the legal
power to become more involved if circumstances require it. The CAA believe the threat of
stricter regulation is strong deterrent against GAL abusing its position, especially given the CAA
has experience of implementing more heavy-handed regulation from their involvement with
Heathrow and NATS (the UK air navigation service provider).
Gatwick airport market power

3.49

Alongside the Civil Aviation Act 2012, the CAA undertook Market Power Tests at Heathrow,
Gatwick and Stansted in order to determine whether any of these airports possess substantial
market power (SMP), and therefore required a licence from the CAA to set airport charges.
Each of the tests were comprised of three components, each of which needed to be met in
order for an airport to require a licence:






Test A established whether the relevant operator had, or was likely to acquire, SMP in a
market for one or more types of airport operation service provided within all or part of
the airport area.
Test B established that competition law did not provide sufficient protection against the
risk that the relevant operator may engage in conduct that amounts to an abuse of that
SMP.
Test C established that, for existing and future users of air transport services, the benefits
of regulating the relevant operator by means of a licence were likely to outweigh the
adverse effects.

3.50

Test A therefore was the test establishing whether an airport had market power. Test B and
Test C, which only follow from Test A, were concerned with the implications of airport market
power within the legal and regulatory system.

3.51

The CAA came to the conclusion that Gatwick possessed SMP and therefore Test A was met. In
the CAA’s view, the source of GAL’s market power stems from:


Its unique characteristics in terms of density of leisure routes, wealth of catchment, and
facilities; and
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3.52

The inherent attractiveness of the London market combined with capacity constraints in
the London system, which limits credible switching alternatives for airlines and thus the
airlines’ buyer power.

The CAA also concluded that an ex-post application of competition law will not provide
sufficient protection against the risk of GAL abusing its SMP, and, taking into account the users
of air transport services, the benefits of licence regulation outweigh any adverse effects.
Therefore tests B and C were also met, which meant GAL required a licence granted by the
CAA.
Conclusions and lessons learned

3.53

This case study shows an interesting model of regulation at a large and complex airport
assessed to be at risk of misuse of market power. The commitments framework at Gatwick
airport provides an interesting model for airport-airline relationships. The vast majority of
parties (all airlines consulted and the airport) in the industry believe that what the CAA, the
airport and the airlines are achieving at Gatwick airport is close to best practice. There are
some issues that need to be addressed, for example in relation operational resilience and
service quality, but these can be seen as relatively minor compared to some issues faced at
other airports. IATA has been more critical than most airlines and associations about the
commitments framework at Gatwick airport. However given it has not lodged a formal
complaint or appeal to the ISA (as it has done at many other airports under the Directive),
implies it believes the consultation process at Gatwick airport is better than most.

3.54

Whilst the CAA describes its approach as “light-handed” (certainly compared to that at
Heathrow airport), it remains heavily involved, albeit in the background, ready to intervene if
things go wrong. The CAA clarified that its framework for regulation at Gatwick airport is not
light-handed, but it is flexible enough to allow for a light-handed approach (to support and
nurture airport /airline cooperation, rather than be very prescriptive), but that in practice its
approach could toughen-up immediately if the CAA believed it was required. To that extent,
the CAA maintains very regular communications with the airport and the airlines (every
quarter), and makes them aware that regulatory framework could be more stringent (now or
in the next period), which, according to the CAA, helps to ensure adequate behaviour.
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Verona airport case study
3.55

This case study draws on information from the country profile for Italy, which is available in
the Appendix of this report.
Background

3.56

Verona Airport (VRN) is an international airport served by low-cost and full-service airlines
from across Europe. The airport, located 10km southwest of Verona, covers one of the
wealthier regions of Italy serving a population of more than 4 million inhabitants. Verona is a
gateway to the Lake Garda region.

3.57

Despite the relatively low increases recorded in the last years, 2016 saw a strong growth in
each of the main passenger segments (Verona airport served 2.8 million passengers in 2016,
an increase of 8.4% versus 2015), due to further development of Verona’s Volotea base and
increases in capacity from Ryanair and Neos. Departing capacity at Verona airport has now
recovered to the levels of 10 years ago, following a reduction of capacity caused by the loss of
Ryanair in 2012, when the air carrier stopped its operations there, causing a drop in passenger
volume (-5% in 2012 and -15% in 2013).

3.58

The airport masterplan (issued in 2016) shows a total planned capital investment for the
terminal, for the period 2015 – 2030 of €43 million. The main investments in the short term
are mainly related to terminal expansion.

3.59

VRN is operated by Aeroporto Valerio Catullo di Verona Villafranca SpA, which is primarily
owned by Aerogest Srl and SAVE SpA, the company that operates Venice and Treviso airports.
Table 3.5: Verona ownership structure (2016)
Investor

Investor type

Country

Share

Aerogest Srl

Public

Italy

1.1

47%

SAVE SpA

Private

Italy

1.2

40.3%

1.3

Independent Province of
1.4
Balzano

Public

Italy

1.5

3.6%

1.6

Fondazione Cassa di
Risparmio di Verona
Vicenza Belluno & Ancona

Private

Italy

1.7

2.8%

Province of Brescia

Public

Italy

1.8

2.1%

Other entities

Public

Italy

1.9

4.2%

Source: ACI, The Ownership of Europe’s Airports 2016

3.60

A chart showing the seat capacity available by airlines at VRN can be seen in the figure below.

38 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Figure 3.4: Departing seat capacity by airlines, Verona airport 2012-2016

Source: OAG, SDG analysis (Other represents all other airlines)

3.61

Despite the relatively low increases recorded in the last years, 2016 saw a strong growth in
each of the main passenger segments, due to further development of Volotea base and
increases in capacity from Ryanair and Neos. Verona has a relatively low share of LCC
passengers (30%) compared to other tourism oriented airports (e.g. Catania, Pisa, Bologna,
Palermo). This is also because in 2012 Ryanair stopped its operations at Verona airport, before
returning with a much lower volume. The airport management is now seeking to mend
relationships with the airlines and to resurrect previously lost carrier capacity.

3.62

The volume of airline capacity on offer at VRN is now back to 2007 levels, having fallen
substantially in 2013 after the departure of Ryanair. In 2016 departing seats from Verona
airport increased by 26%, with a strong increase in the LCC offer (+54%).

3.63

The airline mix is varied at VRN and this provides resilience as there is not an over reliance on
a small number of carriers to deliver growth or sustain volumes. The largest carriers are
Volotea (17%) and Neos (13%). All other carriers have a market share lower than 10%.
Economic regulation
Previous regulatory framework

3.64

Before 2016 airport charges at Verona were defined by Ministerial Decrees and did not follow
the ICAO principles of cost relatedness. Charges remained basically fixed from 2000 to 2008
after which they have been annually increased by the inflation rate. This mechanism did not
allow the airport to link the airport charges with the actual operating and investments costs.
Current regulatory framework

3.65

ART developed three different Guidelines to be transposed by all Italian airports in scope of
ART, based on their annual traffic size: above 5 million (“Model 1”), between 3 and 5 million
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(“Model 2”), and below 3 million (“Model 3”). The Tariff Model applied by Verona airport is
Model 2. The ART models impose a dual till approach on all airports regulated by the ART in
Italy. The table below summaries the main characteristics of each model.
Table 3.6: ART models
Model
1.10

Model 1

1.11

Model 2

1.12

Model 3

Description
A price-cap mechanism is adopted with productivity return on opex. The tariff and its change in
value are defined for each aviation service (for example handling services, take-off and landing
fees). The regulatory control period is four years. The tariff depends on: admissible opex and capex
(with reference to the base year); the retail price index; a rebalancing effect (so that the flow of
revenues is equal to the flow of costs); a pass-through term for new investments and unexpected
changes in legal/regulatory framework; and quality and environmental targets. The evaluation of
the efficiency level is obtained through a simplified approach with respect to previous methods.
Opex evolves as a function of the expected growth in traffic, of the estimated cost elasticity per
cost category and taking into account a parameter for incentives, negotiated between users and
the airport manager and representing the estimated productivity growth. Capex is the regulatory
asset base multiplied by WACC (Weighted Average Cost of Capital). The approach allows profit
sharing for productivity return in excess of the negotiated values (according to a threshold defined
in the consultation process). A procedure is included to mitigate the traffic risk; based on a
threshold which is negotiated during the consultation.
The tariff growth factor is simplified and the opex dynamic applies an incentive parameter equal to
70% of the inflation rate for the first regulatory period. The approach allows profit sharing for
productivity return in excess of the negotiated values. The value of the WACC is obtained as for
airports with above 5 million passengers per year, with benchmarking for notional leverage (that
is, Debt/Equity ratio) based on national businesses belonging to the same traffic range. For the
first regulatory period, the values of debt and equity are set at a notional level defined with the
use of and international benchmarking and are set at, respectively, 30% and 70%.
For airports in this range a simplified approach to opex is adopted, where the opex evolves with
the inflation rate. The WACC also uses a simplified formula, where the cost of debt is set equal to
3.9% with the possibility to raise it by no more than 2% in case of high cost of debt. ERP (Equity
Risk Premium) is 5 per cent. The notional beta equity is ex ante set at 0.6, obtained by using a
benchmarking of Italian publicly traded airports and other comparable airport managers. The
notional leverage is obtained through benchmarking on national businesses belonging to similar
traffic range. For the first regulatory period both debt and equity levels are set at 50%. The costs
for quality and environmental targets pass through the tariff and are negotiated with users.

Souce: ART, http://www.autorita-trasporti.it/wp-content/uploads/2015/04/Network-March-2015.pdf

3.66

ART’s Model defines fixed parameters that can have a significant impact on the level of
charges. According to airlines:




Parameters proposed by ART, related to the depreciation rates and operating cost
elasticities, are pre-defined for an unlimited time without the need for a review and
adjustment of current market conditions. This mechanism:
 is not encouraging airports to improve their efficiency and efficiency targets; and
 has not guaranteed the requested level of transparency for airlines which have noted
an increase in airport costs, which has been considered as unreasonable and
unjustified by these airlines;
Parameters used to determine the Weighted Average Cost of Capital (WACC) have led to
the setting of a WACC above 10%, which has been considered unrealistic and above the
level of comparable competitive airports.
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Description of charges
Structure of charges
3.67

The table below provides an overview of the structure of charges used by Verona in 2009 and
2016 and their correspondence with the categories of charges covered by the Directive.
Table 3.7: Verona airport structure of charges, 2009 and 2016
Verona
Directive scope

Landing

2009



Description

2016

2009



Differentiation between EU and
non-EU movements.
Rate per tonne. Reduced rate
applied below 25t with higher
rate charged thereafter.

2016
Rate per tonne. Reduced rate
applied below 25t with higher
rate charged thereafter.

Take-off





Differentiation between EU and
non-EU movements.
Rate per tonne. Reduced rate
applied below 25t with higher
rate charged thereafter.

Lighting





Not applicable

Not applicable

Parking





Per tonne per hour.
First two hours free of charge.

Per tonne per hour.
First two hours free of charge.

Rate per tonne. Reduced rate
applied below 25t with higher
rate charged thereafter.

Boarding charge per departing
passenger. Differentiation by:
 Commercial/General
Aviation (GA)
 Adult/Child
 EU/Extra EU
Security charge per departing
passenger.
Freight: Rate per Kg

Processing of
passengers/freight





Rate per passenger
Differentiation between EU and
non-EU movements.

Environmental
modulation





Not Provided

Not applicable

Other charges
assumed in scope
of Directive under
processing of
passengers



Checkin

Not Provided

Annual or hourly rate per desk



Baggage

Not Provided

Rate per passenger

Other charges not
in scope of
Directive



PRM

Not Provided

Rate per departing passenger



Municip
al Tax

Not Provided

Rate per departing passenger

Source: Gazetta Ufficiale della Repubblica Italiana (2009), IATA Aviation Charges Intelligence Center 2016 (accessed
February 2017)

3.68

Due to the full 2009 charges schedule not being provided it has not been possible to directly
check each of items present in the 2016 against it.
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3.69

Of the comparable fields there is only one noticeable change in charge structure; Landing and
Take-off rates, previously differentiated by EU and non-EU movements, have been aligned so
the rates are the same regardless or origin/destination.

3.70

From the information available it is uncertain whether any new charges have been added.
Charges are currently not differentiated by peak and off-peak nor by noise.
Level of charges

3.71

We have analysed the published charges at Verona for four typical turnaround scenarios, as
described in Chapter 2. The figure below provides an overview of the charges for each
scenario in real €2016.

Airport charges per turnaround (€2016)

Figure 3.5: Airport charges at Verona, Scenarios 1-4, 2009 and 2016
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569
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Source: IATA Airport, Gazetta Ufficiale della Repubblica Italiana (2009), IATA Aviation Charges Intelligence Center
2016 (accessed February 2017), Steer Davies Gleave analysis.

3.72

The level of charges has increased in real terms between 2009 and 2016 for all scenarios:





Scenario 1: Short-haul FSC by 50%;
Scenario 2: Long-haul FSC by 37%;
Scenario 3: Short-haul LCC by 48%; and
Scenario 4: Regional by 47%.

How the consultation on charges work in practice at Verona airport
3.73

The process started with the airport notification to ART (on 15 June 2016) of the launch of the
Airport Users Consultation on the proposed revision of airport charges for the regulatory
period 2016-2019. The main part of the consultation took place during one meeting dated 24
June 2016.
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Before the meeting
3.74

As per consultation procedure defined by ART, the Airport provided the “Consultation
Document” to the users invited to the consultation meeting (at least 30 days before is the
requirement). The consultation document included the following information/documents:

















Length of the regulatory period;
List of the services and infrastructures provided in the Base Year in return for the airport
charge levied;
Overall cost structure and revenues in the Base Year with regard to the facilities and
services which airport charges relate to and evidence of cost and revenues of nonregulated activities considered as a unit;
Traffic forecasts for the regulatory period;
Methodology used for setting airport charges (WACC calculation included);
Efficiency mechanisms and annual targets proposed for the regulatory period and impact
on operating costs;
Evolution of the airport charges proposed for the regulatory period;
Proposals for charges simplification and/or charges unifications for basket of services;
Proposal for charges breakdowns;
Quality and environmental plans;
4-year investment plan;
Current airport capacity and limits for main airport infrastructures and equipment, both in
the Base Year and during the regulatory period;
Investments for which incentive mechanisms apply;
Additional costs expected during the regulatory period for the application of new
legislative and regulatory provisions; and
End-of-period report.

3.75

It is worth highlighting that the documents related to the traffic forecasts, quality and
environmental plan and 4-year investment plan had been approved by the Italian Civil Aviation
Authority ("ENAC"), without consultation with the users, before starting the consultation
procedure.

3.76

The airport complained that despite repeated requests of documents from the airlines (e.g.
planning of their activities at Verona Airport in the 2016-2019 regulatory period, modification
or confirmation of the planned fleet in the period, traffic forecasts for the period, proposal for
separation / breakdown of current regulated charges) the airport managing company did not
receive any information before the start of the public hearing. However, in advance of the
public hearing, airlines requested Verona airport to provide additional information on the
planned infrastructure expenditures and regulated costs. According to the airlines, this
additional information was not provided by the airport.

3.77

Before the public hearing, airlines submitted objections to the airport’s proposal for the
following reasons:




The increase in airport costs was unreasonable and unjustified;
The proposed tariff re-modulation did not promote efficient use of the infrastructure;
The reduction of 25-41 % of general aviation charges did not recognise the elasticity of the
demand of this business segment, compared to commercial aviation;
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The proposed WACC was unrealistic and above comparable competitive airport’s level;
Investments had already been pre-approved by ENAC prior to the consultation, in breach
of Article 8 of the ACD.

3.78

We understand that most of the above-mentioned objections have regularly been presented
by the airlines in previous consultation procedures that involved Italian airports.

3.79

The airport stated that it invited all the required users in accordance with Art. 2 no. 26 of
Model 2, that is all the carriers of passengers, mail and/or freight to/from the airport,
operating at the airport at the date of the notification of the opening of the process,
representative organisations and “new users” (air carriers that had already formalised flight
activities starting from the first year of the regulatory period). Even though the airport has less
than 3 million passengers per annum, it explained that it voluntarily agreed with ART and the
airlines to follow Model 2's requirements. We have not been provided with the rationale for
this decision, but assume that traffic forecasts over the medium-term may justify the airport
to follow Model 2. It should also be noted that Model 2 and Model 3 have many similarities.

3.80

It should be noted that a number of consultation points in ART model are based on the base
year of the regulatory period, and not necessarily on the actual year where the consultation
takes place. For Verona, the Base year was 2014, even though the consultation took place in
2016 for the 2016-2019 regulatory period. Another specificity of the ART model is that it
provides weight to users’ views based on their traffic at the airport experienced in the base
year, meaning that large airport users have a “stronger voice” than smaller ones, or than
newer ones. Airlines’ concern has not mainly focused on the weight mechanism. Actually, they
have been complaining about voting mechanism as they would prefer that voting should be
based on the Work Load Units (WLUs) of the average of two IATA seasons preceding and
following the consultation instead of WLUs of the base year. On the contrary, this point has
not represented a critical issue for the airport. ART, in the mid-term review of the Models
(published on 27 June 2017), accepted the requests presented by the airlines. The new voting
mechanism has been in force for all the consultations that will start after 1 July 2017.

3.81

In addition, airport users who do not attend the meeting, who do not vote or who have not
properly delegated their vote to other persons or bodies, are assumed by ART to agree with
the airport’s proposal. On this point, airlines have strongly disagreed that not attendance to
the meeting reflects approval of the charges proposal. During the above mention consultation
with ART (aimed at updating the current Models) they declared that “users who are not able
to attend the meeting, shall be able to submit their comments in writing. Nonetheless nonattendance of the consultation does not reflect an acceptance of the proposal”. Airports
declared to prefer the current mechanism. ART in the midterm review of the Models
(published on 27 June 2017), has not accepted the requests presented by the airlines stating
that the current mechanism is aimed at increasing the participation of users to consultations.

3.82

However at Verona airport, the airport proposed to also give representation, in terms of 2016
WLU, to those airlines which have already planned and formalised operations at the airport
over the one-year period immediately after the consultation procedure. This decision was
taken to include Ryanair, which did not fly to/from Verona airport in 2014 despite the Model
stating that the votes cast by carriers should have been weighed according to the WLU of the
base year 2014. The users attending the public hearing accepted this criterion. The total
amount of WLU of users attending amounted to 68%.
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The consultation meeting
3.83

The (only) public hearing (25 July 2016) took place in Italian while all the documentation
provided was in Italian and English. The airport stated that the level of transparency associated
with the documentation provided to the users was compliant with the requirements of Model
2.

3.84

During the consultation meeting, Assaereo (an airline association representing mainly legacy
carriers such as Alitalia) requested a different structure of the tariffs aimed at lowering landing
and parking charges, and increasing passenger charges. Other airlines who tend to have more
passengers per aircraft, such as Ryanair, objected. The airport very quickly reacted and
proposed during the same meeting a new structure of charges that shifted costs from landing
charges to passenger charges. The proposal also included a revision of the Service Level
Agreement (but it did not appear to be an issue as this was not mentioned by the airport or
the airlines we talked to).

3.85

Before the end of the meeting, some airlines requested from the airport:



3.86

To have at least 5 working days between submission of the new proposal and their
submission of the response to Verona’s revised charges; and
For the airport to provide an objective justification to the proposed revised charges.

Both requests were not accepted by the airport. At the end of the meeting, the airport
reached an agreement on airport charges with the majority of its users (representing about
88% of the WLUs of the airlines present - which themselves made 68% of the total WLU).
When the meeting report was signed, the airport informed ART, ENAC and the users about the
positive outcome of the consultation and the conclusion of the consultative process. The
airport then published the definitive revision of charges for the 2016-2019 period on its
website.
After the meeting

3.87

Ryanair, on 23 August 2016, appealed Verona’s decision to ART stating that the airport:



3.88

Had failed to provide at least 5 days to review the second proposal it had made, as
required by Model 2 and Article 6.1 of the Directive;
Discriminated between users in its charging structure. The proposed modulation was not
objective, transparent and relevant, and the motivation was not for “general or
environmental” interest, but to favour a type of user.

Parties are supposed to appeal to ART within 20 days where they are not satisfied with the
outcome of the consultation. Ryanair took just under a month to appeal. ART on 14 September
2016 rejected the appeal on this ground. Ryanair requested ART to re-evaluate its decision as
it breached the Directive and Italian Decree Law 201/2011/IT. This request was refused too by
ART. We understand that Ryanair did consider whether to appeal ART’s decision to the
Administrative Court, but decided against it after taking legal advice: Ryanair observed that
the Italian regulatory framework appears to contradict the provisions of the Directive on
appeals as it does not allow appeal to the ISA by an individual airline, if the majority of the
others agree with the airport proposal.
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ART audit
3.89

In compliance with its own Model, ART started an audit to assess the correct calculation of the
airport charges at Verona airport. The maximum duration of an ART audit is 40 days. During
the audit, the airport operator had several meetings with ART, where it provided additional
information to what had been provided to the airport users and adjusted the regulatory model
(input and calculations).

3.90

At the end of the audit, on 14 September 2016, ART required the airport to correct some
calculations behind the second charges proposal previously approved by the users (Resolution
110/2016). On 8 November 2016, ART stated that the new amended tariff system was
compliant with Model 2 (Resolution 128/2016).
Yearly consultation

3.91

In compliance with Model 2, the airport has to annually prepare an "Information Document" in
order to provide its users with updates about the items that contribute to airport charges:











Progress status of the investments included in the four-year plan;
Updates, if any, to the investments agenda for the remaining years of the regulatory
period; urgent interventions, if any, not included in the Four-Year Plan, which the airport
company will have to implement in the remaining years of the regulatory period;
Variations (decreases or increases) in operating/administrative costs took into account in
the calculation of airport charges;
Update/confirmation of annual “K” and “V” parameters compared to the amounts
budgeted for the bridge year of the regulatory period;
Level of quality and environmental performance indicators achieved in the previous year,
compared with the target values stated in the "Quality and Environment Protection Plan"
for the same year;
Preliminary balance for WLUs and Service Units;
Amount of charges calculated for the subsequent year;
Airport Users public hearing scheduled dates.

The role of ART in interaction with the airport and airlines at Verona
3.92

ART described its general involvement as being characterised by an approach aimed at
ensuring:




an equitable and non-discriminatory access of businesses to airports;
the correct application of the Directive's measures; and
independent intervention in cases of disputes on airport charges.

3.93

In order to do this, ART has overseen the entire process by attending consultation meetings.
We understand that in general ART has not been particularly active during public consultation
meetings. ART did not comment on this. In the case of Verona, this kind of approach was not
appreciated by some airlines who attended the public hearing and reported an approach by
ART that they described as “too passive”.

3.94

The independence of the Authority has been observed by its independent checks which regard
the compliance of the charges proposals that are developed by airport managing bodies with
the principles and criteria laid down in the models. In the case of Verona, we know that the
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airport was asked to adjust some input parameters (e.g. the rate of return on capital, the
calculations related to the Return on Investment ratio, the calculation of the passenger
charge).
3.95

This kind of analysis concerned just the economic parameters, included in the regulatory
model (WACC, depreciation rates, operating cost elasticities, etc.), without taking into
consideration the investment plan which was previously approved by the Italian CAA (ENAC).

3.96

Although it has not stated as such in an official capacity, it is our understanding that ART
would like to be involved in the approval of the investment plan as well to avoid this parallel
system which can create delays in the process, and which deprives the ISA from examining one
of the largest driver of airport charges.
Outcome of the consultation process

3.97

Most of the concerns about the process come from the airlines who indicated the following
improvements they would like to see:








The application of the key principles of cost-relatedness, transparency, consultation and
non-discrimination to ensure a robust and effective regulatory framework;
All airport users to have the right to be consulted and the right to appeal to an
independent regulator;
Airports to proactively communicate all necessary information with the required level of
transparency to justify the proposed level of charges;
Adequate consultation on infrastructure developments;
Airport charges to be based on efficient cost and not on pre-determined elasticities and
parameters;
Quality of service targets and measurement to be set in consultation with users; and
A return to Single till.

3.98

Users also complained about the fixed parameters defined by ART’s Model that have a
significant impact on the amount of charges: according to them, as a consequence this led to
the setting of a WACC above 10%.

3.99

The airport managing body categorised most of the objections made by the airlines (including
the appeal presented to ART by Ryanair) as “harassment”. One of the objections on the
supposed lack of efficiency of the airport, has been considered unfounded by the airport
managing company who reduced considerably its staff from 2011, due to a deep crisis.
However, the airport managing company told us that they are satisfied with the overall
process because it allows to open a communication stream between the parties characterised
by “transparency and collaboration with the airlines”.

3.100

The investment plan was not part of the consultation procedure, even if all the investments
are shown to the users. Verona airport believes that, had it been, it would not have been a
straight-forward discussion with the users since their short-term objectives (low charges) are
not aligned with these of the airport (long-term strategic decisions).

3.101

It is also understood that the airport would have preferred a lighter process since it is a small
airport, and does not have a dedicated team for these questions. All the processes related to
the collection of the information (investment plans, regulatory accounting data, service level
agreement, etc.) has been very time consuming for the company.
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3.102

The airport, before the start of the consultation procedure, had to agree with ENAC all the
technical aspects related to the investment plan including a Quality and Environment Plan
which foresees a mechanism for increasing/decreasing charges according to the airport’s
ability to hit certain goals. However, during the consultation process with the users, the airport
negotiated a Service Level Agreement (SLA) which foresees a discount on charges if specific
targets are not reached. The airport declared not to be happy about this parallel system which
is fundamentally linked to the quality offered to the users.
Verona airport market power

3.103

The airport management company did not give us information about the competition with
other airports and its view about the market power. It observed that despite Verona being an
attractive city for tourism, the airport has strong seasonality and competes with other larger
airports in its catchment area such as Venice, Bologna and Bergamo who have a more
diversified airline offer. However, it should be observed that SAVE is a shareholder in the
management company of both Venice and Verona airports, so the real level of competition
between them is likely to be limited.

3.104

These aspects can lead to a high volatility of traffic at the airport. For this reason, despite the
airport being out of the scope of the Directive, the managing company stated that it was
satisfied to be included in the ART regulatory framework as it provides it some better stability
than the previous situation (before 2016), when airport charges at Verona were defined by
Ministerial Decrees (based basically on the inflation rate grow) and did not follow the ICAO
principles of cost relatedness, and ensures common rules across airports.
Conclusions

3.105

Verona airport’s case study shows that:






3.106

It seems questionable that an airport can issue a new proposal for charges during a
meeting and get it approved at the same time. This does raise issues about the
transparency of the process and its cost-relatedness;
The investment plan is adopted by ENAC without discussion with the users;
Whilst this small airport is satisfied to be included in the regulatory framework, given the
strong competition with other bigger airports within its catchment area, it raised a
concern on the complexity and requirements of Models 2, which refer to airports out of
the Directive scope, that generally do not have the internal capacity to easily produce the
documents and respond in a timely manner to ART’s and airline’s objections; and
It remains very important for all parties to be able to appeal to an independent authority.

ART has not provided us with an official response about Verona airport’s consultation. We
note that ART updated its Models with entry into force on 1 July 2017.

48 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Frankfurt airport case study
3.107

This case study draws on information from the country profile for Germany, which is available
in the Appendix of this report.
Background

3.108

Frankfurt am Main Airport (Frankfurt airport) is the busiest airport in Germany, in terms of
passenger traffic, and the fourth largest airport in Europe after London Heathrow, Paris
Charles de Gaulle and Amsterdam Schiphol. In 2016 the airport served 60.7 million passengers,
slightly lower than the 2015 passenger throughput of 61.0 million passengers.

3.109

Frankfurt operates using four runways; three parallel east-west runways and one take-off only
runway to the south. The airport serves as a hub for both Europe and Germany, serving a mix
domestic, intra-European and Intercontinental routes. Frankfurt is the main base for German
flag-carrier Lufthansa, which accounted for 65% of capacity in 2016 (67% including Lufthansa
Group members). Frankfurt airport has historically seen very little low-cost carrier traffic; low
cost carriers accounted for only 2% of passenger traffic between 2007 and 2016. In March
2017, Ryanair established a base at Frankfurt airport, increasing the proportion of low cost
capacity to 4% for 2017. Accounting for the full-year effect it is not expected that low cost
carriers will provide more than 5-6% of total capacity. The proportion of capacity offered by
leisure airlines has remained steady, between 4-5% over the period. The majority of this
capacity if offered by Condor airlines.
Figure 3.6: Frankfurt airport seat capacity by airline

Source: OAG, Steer Davies Gleave analysis. Lufthansa Group includes Lufthansa, Austrian, Brussels Airlines and
Swiss.
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Figure 3.7: Frankfurt airport seat capacity by airline type

Source: OAG, Steer Davies Gleave analysis

Ownership
3.110

Frankfurt airport is owned and operated by Fraport; the ownership structure of Fraport is
shown in Figure 3.8. Fraport (formerly Flughafen Frankfurt/Main AG) was listed on the stock
exchange in June 2001.
Figure 3.8: Fraport ownership structure
Shareholder

Investor Type

Proportion

State of Hesse

Public

31%

Stadtwerke Frankfurt Main Holding
GmbH

Public

20%

Deutsche Lufthansa AG

Private

8%

Lazard Asset Management LLC

Private

5%

Other

Private

35%

Source: Fraport

3.111

Fraport operates a number of aviation (including ground handling and business aviation/VIP
services) and non-aviation services (including retail, real-estate, car parking and advertising).

3.112

In addition to Frankfurt airport, Fraport holds interests in the operation of several airports in
Europe and worldwide.
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Economic regulation at Frankfurt airport
3.113

Prior to the introduction of the Directive, Germany already had an established method for
approving airport charges. Under Section 43 of the Air Transport Licencing Act, airports were
required to consult with airlines before submitting their proposed airport charges to the
appropriate state authority. The charges were then approved by the authority. The law did not
define how airport charges should be regulated, however there was a common practice and in
general, a dual till approach was applied at all airports with a rate of return regulatory regime
in place.

3.114

The Directive was transposed in Germany by the 14th Act to modify the German Aviation Act
(Luftverkehrsgesetz – LuftVG) and came into force in May 2012. The previous rules in section
43 of the Regulations on Certification and Licensing in Aviation were repealed, however the
existing national authorisation system and the German administrative structures were
retained. Under paragraph 19b of the Aviation Act, airports charges remain subject to rate of
return regulation with dual till approach permitted, however in practice airports are subject to
cost based regulation. According to German law (§19b (1) LuftVG – Aviation Act) the
calculation of airport charges needs to be cost related in order to be approved. Airports and
airlines are also allowed to enter into long-term agreements, by introducing a price-cap form
of regulation. A long term ‘fee contract’ was in place at Frankfurt airport between 2002 and
2006 and between 2010 and 2015. In this voluntary agreement established between the
airlines and Frankfurt airport, the parties chose a risk sharing model that links the level of
charges to the growth in passenger demand. Passenger growth was assumed to be 4% per
annum at the time, so average charges were fixed over the period to be increased by 2% per
annum. In the case of higher passenger growth, airlines would receive a 33% share of the
revenue excess. The framework contained a clause in which airlines waived any legal action
against the level of charges during the period of the agreement. By 2009 a major investment
plan was underway and negotiations resumed for another fee contract as Frankfurt airport
was conscious of long-term capital risks. A 12.5% increase in charges was agreed over the first
two years of the contract, followed by annual increases of 2.9% thereafter.

3.115

Pre-financing is allowed in Germany under specific rules, however is seldom used. Under
paragraph 19b of the Aviation Act, airports are free to decide whether commercial revenues
contribute towards offsetting aviation related costs. Consequently, a dual till system is in place
at all major airports covered by the Directive in Germany, including Frankfurt airport.

3.116

At Frankfurt airport the setting of airport charges is purely based on the costs incurred from
the ‘aviation’ segment of operation. However Fraport stated that with this regime in place
they are not able to recover the full costs of the aviation segment through airport charges, and
in effect that they are cross-subsidised with revenue from other segments. Figure 3.9 below
shows how Fraport has not been able to fully recover aviation costs from airport charges since
2004 and how this deficit has increased considerably in recent years.
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2012

2013

-102.2

2011

-103.9

2010

-36.7

2009

-31.1

2008

-51.6

2007

-50.4

-18.4

2006

-39.9

2005

-40.1

2004
-13.5

Figure 3.9: Value contribution of airport charges
2014

2015

2016

-60

-103.8

-40

-59.9

-20

-79.9

FRA: Airport Charges - Value Contribution
(€, millions)

0

-80
-100
-120

Source: Fraport

3.117

Frankfurt airport stated that the value of their asset base in the aviation segment doubled
from €1.2 billion to €2.5 billion between 2006 and 2016 due to a sharp rise in investments
including projects such as Pier A+ and the new fourth runway. Over the same period charges
increased by 2 percentage points per year leading to the negative value contributions of
aeronautical-charges and instead must be cross subsidised by other revenue streams such as
airport retail and real estate. It should be noted that whilst Frankfurt airport stated in
discussion with us that aeronautical revenue had a negative value contribution, their annual
report states that they made a EBITDA 24% margin on ‘aviation’ activities in 2016, as well as a
76% EBITDA margin on retail and real estate activities, according to the same source.

3.118

Fraport measures the performance of its business segments using the measurement ‘Return
on Frankfurt Assets’ (ROFRA). The ROFRA, according to Fraport’s calculations, has been less
than the WACC (as defined by the airport) since 2005, which signifies that the aviation
business segment at Frankfurt airport has contributed negative value to business. Airlines have
argued however that the WACC rates are too high, contributing to the perceived negative
value, and that aviation business should not be viewed in isolation but as a single till. Figure
3.10 below shows the levels of WACC and ROFRA between 2005 and 2017.
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Figure 3.10: Frankfurt airport return on aviation assets
3000

12%

10.0%

10.0%

10.0%

10.0%
9.5%

2500

9.5%

9.5%

9.5%

9.5%

9.5%

9.9%

8.6%

8.6%

8.0%

7.8%

2000

10%

8%

674

698

2010

2011

2012

2013

4.7%

2464

2481

4.7%

4%

2.9%
2%

756

1577
635

1343

4.1%

563

1220
527

1149
551

1006
545

540

937
526

500

1222

1000

3.9%

769

4.2%

6%

2456

3.4%

732

4.5%

2208

6.1%
1500

2045

€, millions

6.7%

0

0%

2005

2006

2007

2008
RAB

2009

Reg. Aviation Charges

ROFRA

2014

2015

2016

2017

WACC

Source: Fraport Notes. ROFRA – ‘Return on Frankfurt Assets’

3.119

This argument is not well received by airlines, who argue that firstly Fraport’s EBIT margin is
significantly higher than other regulated industries in Germany (26.8% in 2016 versus 6.1% at
Deutsche Post and 12.6% at Deutsche Telekom, according to BDF) and that the WACC rates
used do not reflect market realities and are much higher than those used at comparable
airports (ZRH 3.78%, AMS 4.56% and LHR 5.88%). The share of capital costs at German airports
can range between 15% and 40% of total costs (according to BDF and IATA) and are one of the
principal cost drivers behind airport charges. Both factors lead many airlines to believe they
are paying unreasonably high airport charges at Frankfurt airport.
Description of charges
Structure of charges

3.120

There has been very little change in the structure of published airport charges at Frankfurt
airport between 2009 and 2016. The significant adjustment to the charges is that noise
charges as a component of the overall charges has increased in line with German law (§19b (1)
LuftVG - Aviation Act), which required that airport charges needed to be modulated on noise
and emission criteria. Prior to 2013, aircraft MTOW was a principal driver for landing and takeoff charges and over time this has been increasingly replaced by aircraft noise. For the vast
majority of movements, aircraft MTOW is no longer a determining factor of airport charges.
MTOW related charges are only applicable for empty movements, helicopters and loaded
movements with an MTOW less than 66 metric tons.

3.121

Table 3.8 below provides an overview of the structure of charges at Frankfurt airport in 2009
and 2016 and their correspondence with the categories of charges covered by the Directive.
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Table 3.8: Frankfurt airport structure of charges, 2009 and 2016
Frankfurt
Directive scope

2009

2016

Description
2009
Charge per MTOW tonne

Landing





Unit rate per 100kg cargo
Noise charge by noise category
Noise abatement surcharge by
noise category
Charge per MTOW tonne
Rate per passenger

Take-off

Parking

Processing of
passengers

Environmental
modulation

















Rate per 100kg cargo
Noise charge by noise category
Noise abatement surcharge by
noise category
Noise abatement surcharge per
passenger
Noise abatement surcharge per
100kg freight

2016
Charge per MTOW tonne (Empty,
Helicopter, <66t)
Unit rate per 100kg cargo
Noise charge by noise category
Noise abatement surcharge by noise
category
Charge per MTOW tonne (Empty,
Helicopter, <66t)
Rate per passenger
Rate per 100kg cargo
Noise charge by noise category
Noise abatement surcharge by noise
category
Noise abatement surcharge per
passenger
Noise abatement surcharge per 100kg
freight

Rate per hour by aircraft size
category.

Rate per hour by aircraft size
category.

Boarding bridge surcharge (see
below)

Boarding bridge surcharge (see
below)

Passenger Service:
Rate per departing passenger
Differentiation by destination
(Domestic and intra-European
(EU), intra-European (non-EU) and
Intercontinental)
Reduced rate for transfer/transit
passengers

Passenger Service:
Rate per departing passenger
Differentiation by destination
(Domestic and intra-European (EU),
intra-European (non-EU) and
Intercontinental)
Reduced rate for transfer/transit
passengers

See Landing and Take-off noise
charges.
Noise charge night surplus
Noise abatement night surcharge

See Landing and Take-off noise
charges.
Noise charge night surplus
Noise abatement night surcharge

Emission charge per Kilo NOx

Emission charge per Kilo NOx

Other charges
assumed in
scope of
Directive under
processing of
passengers

Boarding Bridge

Rate per ATM by aircraft size
category

Rate per ATM by aircraft size category

Other charges
not in scope of
Directive

PRM

Rate per departing passenger

Rate per departing passenger

Security

Rate per departing passenger

Rate per departing passenger
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Frankfurt
Directive scope

2009

Description

2016

Ground handling
Infrastructure

2009
Charge per departing passenger

2016
Charge per ATM by aircraft category
Charge per departing passenger

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Frankfurt Airport Charges according to Art. 19b Aviation Act (LuftVG) Charges for Central
Ground Handling Infrastructure (2016).

3.122

The official charges at Frankfurt airport are split into two main categories:



3.123

Airport Charges – Those that need to be approved by the ISA under the Directive; and
Central Infrastructure charges – according to German law “BADV”, these are part of the
transposition in Germany of the EU Ground Handling Directive 96/67/EC, although falling
in the scope of the ACD according to §19 LuftVG but not subject to ISA approval.

The airport charges are formed of the following components: Passenger Charges; Security
Charges; Variable Landing/Take off Charges; Basic Landing/Take off Charges; Parking Charges;
and Noise Abatement Program charges. Each of these are discussed in more detail below.
Passenger charges

3.124

Passenger charges are applicable to departing passengers only. There are currently four
different charges: Three for passengers commencing their journey in Frankfurt dependent on
destination country (Domestic and Europe (EU), Europe (non-EU) and Intercontinental); and
one reduced charge for transfer and transit passengers. It should be noted that the reduced
transfer and transit passenger charge was not criticised by airlines at Frankfurt airport.
Transfer passengers make-up approximately 55% of total passengers at Frankfurt airport, the
vast majority of which are handled by Lufthansa, and the wider Star Alliance group, which
together accounted for 78% of seat capacity in 2016. In the future this may be raised as an
issue by low cost airlines, such as Ryanair, who are expanding at Frankfurt airport, and who
currently mainly cater for point to point traffic.
Security Charges

3.125

Passenger security charges are applicable to departing passengers only and are charged on a
per passenger basis. Cargo and mail security charges are charge per 100kg aboard the aircraft
on both arrival and departure.
Variable Landing/Take off Charges

3.126

Variable Landing/Take off Charges are calculated using differing parameters dependent on the
movement type and MTOW of the aircraft. The different charge compositions have been
detailed in the table below for both departing and arriving aircraft.
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Table 3.9: Composition of variable landing/take-off charges
Empty
Applicable Charges

Ferry/Tech


Take-off

Rate per MTOW tonne

Helicopter

MTOW <66t

MTOW >66t


5



Fixed Charge by total MTOW
Rate per Passenger







Rate per 100kg Freight









Rate per MTOW tonne
Landing

Loaded


³

Fixed Charge by total MTOW
Rate per Passenger


Rate per 100kg Freight





Source: Frankfurt Airport Charges according to Art. 19b Aviation Act (LuftVG) Charges for Central Ground Handling
Infrastructure (2016).

3.127

With this structure Frankfurt is encouraging the efficient utilisation of its slots by penalising
movements by regional aircraft. For example a Dash 8-400 with an MTOW of 30t, must pay an
additional €136.85 in MTOW attributed charges.
Basic landing/take off charges

3.128

A Noise Charge is levied per landing and take-off according to the aircraft’s assigned noise
category. The noise categories are defined by the level of noise emitted by each type of
aircraft on landing and take-off and is measured in dB (A). The table below shows the current
applicable noise categories at Frankfurt airport as well as the aircraft types allocated to each.
Table 3.10: Aircraft noise categories at Frankfurt airport
Category

5

Criteria

Landing

Take-off

1

less than 77.9 dB(A)

Aircraft with MTOW <34t (if not
1.13
allocated); All helicopters; B712;
BAe146/Avro RJ; E170; F70; F100;
GLEX/GL5T; Gulfstream IV/V;
MD87

Aircraft with MTOW <34t (if not
allocated); All helicopters; B712;
CRJ7; CRJ9; CRJX; F70; GLEX/GL5T;
Gulfstream IV/V

2

78.0 dB(A) to 78.9
1.14
dB(A)

A148; A321V; CRJ 7; CRJ 9; CRJ X

A148; A320-Neo; BAe146/Avro RJ;
B736

3

1.15
79.0 dB(A) to 79.9 dB(A)

A319V; A320-Neo; A320V; B733-P;
B735-P; B737; B738; B739; B752;
B753; E 190

A318; A319/A319V; B737; B752;
B787; E170; E190; F100

4

1.16
80.0 dB(A) to 80.9 dB(A)

A321; B732 Hushkit; B733; B734;
B735; B736; MD-80 – 83; MD-88

A320/A320V; A359; B735-P; B753

5

81.0 dB(A) to 81.9
1.17
dB(A)

A318; A319; A320; A342; A343;
A359; B763; B773; B787

A310; A321/A321V; B733; B733-P;
B735

6

82.0 dB(A) to 82.9
1.18
dB(A)

B762; B764; B772; B77L; B77W

B734; B738; B739; B762

<15t : €226.36; 15t to 35t: €136.85; >15t: €33.95

56 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Category

Criteria

Landing

Take-off

7

1.19
83.0 dB(A) to 83.9 dB(A)

A306; A30B; A310; A332; A333;
A345; A346; MD-11

A306;A30B

8

84.0 dB(A) to 84.9
1.20
dB(A)

A388; B 744

B 77L; B77W

9

85.0 dB(A) to 85.9 dB(A)

B748

A332; A333; A345; A346; B763;
B772; B773

10

86.0 dB(A) to 86.9
1.21
dB(A)

B741; B742; B743

A342; A343; A388; B764; MD-11

11

87.0 dB(A) to 87.9 dB(A)

-

B748; MD-87

12

88.0 dB(A) to 88.9 dB(A)

-

MD-80 – 83; MD-88

13

89.0 dB(A) to 89.9 dB(A)

-

B732 Hushkit; B 744

14

90.0 dB(A) to 90.9 dB(A)

-

B741; B742; B743

15

Greater than 91.0 dB(A)

AN 124

AN 124

Source: Fraport

3.129

Dependent on the time of day a Noise Surplus Charge may be applicable. If a movement takes
place between 05:00-05:59 and 22:00-22:59 a surcharge of 50% is applicable. Between 23:00 –
04:59 a 200% surcharge is applicable.

3.130

Frankfurt has also taken into account that many aircraft of the same general model can still
have different noise emissions owing to factors such as the precise engine model and the
provision of vortex generators and winglets. By submitting noise certificates for their aircraft
airlines can also apply for a reduction in noise charges of up to 10%. This is based on Noise
Rating Index (NRI).

3.131

An Emission Charge is levied per kg of nitrogen oxide emitted by each movement. The mass of
nitrogen oxide released per movement is estimated from the standardised LTO cycle of each
aircraft type.

3.132

Charges at Frankfurt airport were raised by an average of 1.9% in January 2017. The rise was
exclusively applied through increasing noise charges, which now account on average for 16%
of total airport charges. Frankfurt airport state that by applying the charge increase through
the noise charges they are encouraging airlines to use quieter aircraft types and that it
contributes towards their ‘low-noise’ ambitions.
Charge by size category

3.133

Parking charges are calculated according to aircraft stand size required and the duration of
parking. Frankfurt distinguishes nine aircraft size categories, each with a different hourly
parking rate.
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Table 3.11: Aircraft size categories at Frankfurt airport
Size
Category

Wing Span (m)

Length (m)

Example Aircraft

1

General Aviation

2

30

32

ATR72, Dash 8-400, E170, F70, B735, BAE146, CRJ200

3

38

47

A320 Series, B737 Series, MD80 Series, E190, F100, CRJ900

4

48

58

B763

5

82

62

B764, MD11

6

61

64

A330, A342, A343, B772, B787

7

65

71

A345, A359, B77L

8

65

76

A346, B773, B77W

9

>65

>76

A380, B748

Source: Fraport

3.134

Between 06:00 and 21:59 there are two levels of parking charges. The first time limits are also
applied to the allowed parking duration, after which inflated hourly rates are applied. Between
22:00 and 05:59 a 50% reduction is applied to the parking rates.

3.135

An additional surcharge is levied for the use of piers stands.
Table 3.12: Parking rates at Frankfurt Airport
06:00 – 21:59

22:00-05:59

Pier
Surcharge

Night Rate per
hour

Per Event

Size Category

Initial Rate
per hour

Time Limit

Rate for
additional hours

1

€10.29

for 10 hours then

€102.90 per day or part thereof

2

€23.67

for 2 hours then

€37.04

€11.83

€25.72

3

€32.93

for 3 hours then

€48.36

€16.46

€46.30

4

€44.24

for 4 hours then

€60.19

€22.12

€72.03

5

€47.33

for 5 hours then

€66.88

€23.67

€92.60

6

€51.45

for 5 hours then

€69.97

€25.72

€95.18

7

€54.53

for 5 hours then

€73.05

€27.27

€97.75

8

€58.65

for 5 hours then

€76.66

€29.32

€102.89

9

€61.74

for 5 hours then

€79.74

€30.87

€128.62

Source: Fraport

Noise abatement program (this is different from the noise surplus charge)
3.136

A Noise Surcharge is also applicable to finance a noise reduction measures programme and is
comprised of a fee per passenger/per 100kg freight in addition to an additional charge per
movement dependent on the aircraft noise category.
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3.137

Frankfurt airport is legally required to bear the cost of noise abatement measures and passes
them solely onto airlines to recover the costs. A4E note that this procedure is unfair and that
parts of the costs should also be recovered from other airports users as their business is
dependent on airline passengers.
Incentives

3.138

Incentivising aircraft with Ground Based Augmentation System (GBAS) – New aircraft with
GBAS or aircraft retrofitted with GBAS qualify for €100 rebate per landing for the first 100
landings at Frankfurt per aircraft registration (Maximum rebate €10,000 per aircraft
registration). The addition of GBAS to an aircraft allows it to fly more precise routings, in turn
allowing further improvements in noise abatement to be made.

3.139

A growth incentive programme (FRA connect) was initiated in 2014 and provided discounts on
sustained passenger volume growth on all international routes operated with low-noise
aircraft. In 2017 a new incentive programme was put in place and consists of two options:
i.

ii.

Incentivising Intercontinental Connectivity. Airlines commencing new
intercontinental routes, or re-instating them if they have not been flown during the
last three flight schedule periods, may qualify for a rebate per departing passenger of:
€20.00 in year 1; €15.00 in year 2; €10,00 in year 3; provided the route is flown for
three flight schedule periods and the aircraft utilised is in noise category between 1
and 11.
Incentivising Continental Connectivity. Airlines carrying over 10,000 passenger per
year, using aircraft not noisier than category 10 qualify for a rebate per departing
passenger should year on year growth be greater than 3%.

Table 3.13: Continental (exc. Domestic) passenger volume growth incentives
Growth versus previous year

3%-4%

4%-5%

5%-7.5%

7.5%-10%

10%-15%

15%-20%

20%+

Incentive per departing
passenger (€)

2.00

3.00

4.00

5.50

7.50

10.50

14.00

Source: FRA

3.140

In addition a passenger fee cap is applicable at Frankfurt airport. Whilst interestingly not listed
as an incentive, Frankfurt airport provide a rebate in the passenger charge to airlines who
maintain an average load factor of over 83%. The load factor is determined by Frankfurt
airport by dividing the number of passengers by the ‘fixed standardised number of offered
seats per aircraft type’. The reductions are only applicable to passengers exceeding the load
factors margins.
Table 3.14: Passenger fee caps
Average Load Factor

83%-90%

90%-97%

97%+

Incentive per departing passenger (€)

9.00

9.50

10.00

Source: FRA
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3.141

The passenger fee cap invariably benefits airlines with dense seating configurations; Frankfurt
define the Airbus A320 as being a 159 seat aircraft, whereas 186 seats can be fitted into an
A320 which would attract a discount with a true load factor of 71%.
Consultation
Consultation procedure

3.142

The Air Traffic Act includes formal requirements on the timeline and content of the
consultation process including the level of transparency required on costs, infrastructure and
level of service. The consultation process is initiated once per year at least six months prior to
the planned date of introduction (normally January 1st).

3.143

Approximately one week prior to the consultation meeting Fraport stated they provide all
airlines with preliminary information on the proposed airport charging scheme including:
i. Services and Infrastructure covered by airport charges;
ii. Applied method for setting airport charges;
iii. Overall cost structure (with details on major profit and loss positions for the past,
current and next financial year);
iv. Airport charges revenues and related cost base;
v. Financing by public authorities;
vi. Expected development of airport charges, traffic and investments;
vii. Actual use of infrastructure;
viii. Effects of planned major investments on capacity; and
ix. Misc. – (Management summary, results of airline survey on traffic development, etc.)

3.144

In addition, Fraport also stated that airlines are provided with:
i.
ii.

The method used to derive the new WACC when it is changed;
An overview of major investment projects, their building timeframes, respective
Capex and capital cost per year; and
iii. A detailed overview on how the changes of the airport charges affect the revenue
structure.
3.145

In return airlines are requested to submit their traffic forecasts prior to the consultation.

3.146

There is a disagreement on both sides about the transparency requirements. Airlines do not
consider the level of transparency to be sufficient in line with provisions of the Directive as the
information provided is often summarised at high-level only. Owing to the dual-till regime in
place airlines are also very sceptical of the cost allocation of assets between the two tills. The
ISA and Fraport have complained that many airlines fail to fulfil their commitments of
providing a traffic forecast for the next year and that in 2016, 13 airlines out of 130 operating
at Frankfurt airport submitted the required information. All parties though agree that
transparency has improved over time, but still not getting close to common ground.

3.147

The consultation meeting is held either in German, with a simultaneous English translation, or
in English. Materials are provided in English and German, however only the German version is
legally binding. No stakeholders mentioned the consultation language being an issue.
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3.148

The ISA can attend, but as an observer only. They are not lawfully allowed to participate in the
consultation process. They do however meet with both airlines and the airport outside the
consultation process.

3.149

According to §19b of the LuftVG the purpose of the consultation meeting is to allow for
meaningful discussions between the airport and users to reach a potential agreement on
airport charge development, however Fraport have said that in reality they are often stalled by
items such as the terminal cost allocation, which are discussed in detail each year. Airlines
stated that they were not satisfied with the level of transparency on the methodology and
justifications provided in relation to the allocation of costs and asset between the aeronautical
and non-aeronautical tills. The usual response from Fraport was that the costs and assets had
been appropriately allocated and approved by external companies, which airlines were
nonetheless reluctant to accept due to “the lack of further information provided”.

3.150

During the consultation all questions and suggestions are noted and need to be answered in
the application letter to the ISA.

3.151

The application letter is sent to the ISA in June/July. The submission has to include information
on the proposed changes as well as justification, airport users’ feedback and explanations
when the views of airport users have not been taken into account. The ISA then distributes the
letter to all airlines and airline organisations. Both airlines and airline associations then have
the opportunity to comment on the application to the ISA.

3.152

The second round of comments are then again addressed by Fraport to the ISA, who then
considers all points of view before approving – or not - the charges. In most cases the ISA
demands more explanation and additional information from Frankfurt airport.

3.153

There has been a recent increasing trend in external expert reports being commissioned by
parties involved in the airport charges setting body process during the approval process. Seven
reports were contributed in the 2017 approval process regarding the WACC: two by airlines;
three by Fraport and another two by the ISA.

3.154

The regulator has to make its decision within 2 months of receiving the application from the
airport. Should they not be approved the application can be amended or a new consultation
procedure can be initiated.

3.155

Approved charges need to be published at least 2 months prior to becoming effective. The
regulator has to approve the charges if it is proven that charges are based on reasonable and
efficient incurred costs and the level of service quality is appropriate.

3.156

Whilst airlines are given an opportunity to present their views and counter arguments to
Fraport, airlines have complained that the level of transparency of the data given to them is
not sufficient enough to be used as the basis for an agreement nor to provide in depth
feedback to Fraport or the ISA. Fraport and the ISA have confirmed that more detailed data is
exchanged between the airport and the ISA.

3.157

Airlines do not receive reasoning of the ISA’s decision and are only provided with partial
insight into the reasons for authorisation after formally requesting the file due to alleged
confidentiality of business secrets. Airlines claim that this contravenes the requirement for
transparency under the Directive and that the lack of available information means they are
unable to appeal against the final decision.
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3.158

Airport operators are able to appeal the authorisation decisions of the Independent
Supervisory Authority. Airport users can have the charging regime reviewed by the civil courts,
but they cannot appeal directly to the ISA. Airport operators can also appeal the ISAs’
decisions to the administrative court, where the charges will be reviewed. There is currently a
case in Berlin where airlines are trying to bring the ISA to the administrative court (rather than
the civil court) on matters related to approval of airport charges. The legality of this is
currently being judged by the supreme administration court of Germany. According to the
German Airport Association, if airlines were able to appeal against ISAs decisions, this would
have a strong adverse impact in Germany – although the nature of this impact remains hard to
quantify for us at the moment.

3.159

In addition to the annual consultation process, regular discussions on airport charging issues
are held between Fraport, the largest airlines operating at Frankfurt and the German airline
associations BARIG and BDF (covering 90% of traffic). These discussions are headed by the ISA
and normally take place 2-3 times per year. At these sessions the following information is
provided: WACC; Terminal Cost Allocation; and Cost-based usage fees.
Consultation for 2016 and 2018 charges

3.160

The 2016 charge approval consultation was the first instance where the Directive has affected
the setting of charges at Frankfurt airport owing to the 'fee contract' in existence before. No
new long term agreement could be reached with the major airlines and associations and
instead an application for a 2.9% charge increase for 2016 was submitted by Fraport. Due to
the 'fee contract' which was in place from 2010 until 2015, this was the first time in 5 years
that the ISA conducted a detailed assessment of the airport charges and as a result the ISA
procured external consultants to assess the WACC at Frankfurt airport.

3.161

It was found that Fraport’s cost base was inappropriate, and before a decision was made by
the ISA, Fraport withdrew their application for increasing charges resulting in no change in
charges for 2016 compared to 2015. There is the possibility Under German Civil law, for
airlines to restrain charges/parts thereof in case of disputes, and this has apparently happened
before in some very limited cases: if airlines are found not to have a case to do so by a court
they must repay the charges with an additional amount, or this right may have been stopped
by terms and conditions of airport contracts.

3.162

Fraport officially consulted twice in 2016 for the 2017 charges before asking for their approval.

3.163

For the 2018 charges, IATA explained that Fraport outlined no planned changes in charges,
therefore circumventing the need to request approval from the ISA and the opportunity for
users to appeal to the ISA if they do not agree to a freeze in charges (as there is scope for a
downward adjustment). The only escalation mechanism for users would be to address this to
the civil court. We have not had the opportunity to contact the airport or the ISA on the 2018
charge consultation.
Changes as a result of the Directive

3.164

The Directive has lengthened the consultation process, which now starts in May/June as
opposed to September before. It has been noted by the airport that it increases the
uncertainty of traffic forecasts. Additionally the workload surrounding the process has
increased significantly.
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3.165

The ISA noted that overall the mood has changed and that annual discussions with the airlines
are now very ‘stiff’, however this is likely to have been caused by a combination of the 'fee
contract' finishing, airlines becoming increasingly cost conscious and airlines trying to obtain
more than the situation pre-fee contract.

3.166

The airlines noted that the positive impact of the Directive for airlines in Germany has been
very limited if not negligible. They also noted that in the process of implementing the Directive
into German law, some aspects of the Directive were lost, thus resulting in a national
legislation weaker than the Directive itself.
The role of the ISA

3.167

At Frankfurt airport the ISA powers are granted to the Hessian Ministry of Economics,
Transport and Regional development (HMWVL). As Germany adheres to Article 6(5)(a) of the
Directive charges must be approved by the ISA before coming into force, however if airports
and airlines can reach their own agreement on charges themselves then the ISA does not need
to get involved.

3.168

A key feature of ISAs in Germany is that, according to German law and according to what ISAs,
German airports and airlines (Lufthansa and BDF) have told us is that ISAs see themselves not
as “approval authorities”, but rather as “supervisory authorities”. Their role is to ensure that
all conditions in the Air Traffic Act have been adhered to (time-scales, provision of
information, etc.) from a process point of view. They provide economic oversight, and can do
ex-post checks and look at potential abuse, but cannot set ex-ante rules. The ISA may also
participate as an observer during the airport user consultation.

3.169

Fraport agreed that the ISA is well equipped but at the limit of their capacity. The ISA indicated
that they only have 0.5 annual FTE working on airport charges, but that they had the ability
and the budget to contract external support. Fraport also sees many advantages to having a
local ISA as they are familiar with the local infrastructure conditions, the airport users and they
have more of a sense surrounding the potential importance of new infrastructure.

3.170

The ISA is an active member of the Thessaloniki Forum (TF) on airport charges. Fraport has
questioned the standards and transparency of the Thessaloniki Forum. One of the Thessaloniki
Forum outputs was recommendations on the calculation of the WACC (using the CAPM),
which the Hessian ISA have applied. Fraport is concerned that this WACC does not take into
account the political and airline needs at an airport and made the point that the Hamburg ISA
calculates their own WACC rather than adhering to the Thessaloniki Forum.

3.171

The state of Hesse currently owns a 31% share in Fraport. The German Monopolies
Commission (Monopolkommission) considers that a conflict of interest must not be ruled out
when the state has a dual role as both owner and regulatory authority. The German
Monopolies Commission also recommended in 2016 that an independent central authority be
established to supervise the authorisation of charges in Germany. This would alleviate
concerns surrounding conflict of the state acting as ISA and shareholder of Frankfurt airport.
Market Power

3.172

Fraport believes that the Directive should not apply to airports operating in a very competitive
environment and that they do not hold any market power as they face strong competition
from Munich airport as well as from other European and Middle Eastern hubs. The share of
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transfer passengers is over 50% at Frankfurt airport. This has been supported by a study by
Copenhagen Economics in 2016 for ADV, which stated that German airports do not maintain
any substantial market power, nor have they abused any market power. However the Hessen
ISA acknowledged that there was asymmetry of information, which would allow airports to
charge higher charges.
3.173

In its 2016 report, the Monopolies Commission indicated that a market power analysis should
in future establish which airports in Germany require regulation. “If there is no market power,
extensive charge regulation should be avoided in favour of a solution negotiated between
airports and airlines. If there is permanent market power, however, an incentive-based exante regulation should be considered instead of the currently widespread cost-based charge
regulation”.

3.174

Compared to other similar European airports such as London Heathrow, Paris Charles de
Gaulle and Madrid Barajas, Frankfurt airport faces potential issues from their home carrier
Lufthansa. The Lufthansa group are responsible for 66% of passenger capacity at Frankfurt but
as it maintains a multi-hub strategy not just relying on Frankfurt airport, it gives them
negotiating power. This has been evident in the delivery of the A350 fleet to Munich airport
and the recent reallocation of five A380 aircraft from Frankfurt to Munich airport.

3.175

Nevertheless, the share of Lufthansa (including Germanwings and Eurowings) capacity
between Frankfurt airport and Munich airport has remained relatively stable over the last
decade.
Figure 3.11: Share of Lufthansa capacity
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3.176

BDF also noted that sunk costs6 are enormous in the case of hub airlines of the size of
Lufthansa: a large number of staff live in the vicinity of the airport, aircraft maintenance is
done overnight in hangars located at Frankfurt airport, catering and cargo sorting facilities also
need to be located close to the hub airport, Frankfurt airport has four runways when Munich
only has two, Frankfurt airport passenger terminal capacity is currently 64 million passengers
per annum (78 million after the completion of terminal 3), whereas Munich only reaches 61
million passengers, meaning that in reality whilst marginal capacity or growth can be shifted
between the two airports, there is no realistic prospect of Lufthansa moving its hub to Munich
or elsewhere in Europe since other airports are all reasonably or very congested.
Conclusion

3.177

The Directive has not made any profound changes to airport charges at Frankfurt airport,
however it has made the process more formal, which in turn has increased documentation
and time requirements as well as associated costs. The ISA thinks that approval procedures
have become more complex since the introduction of the Directive, however the additional
complexities cannot be solely attributed the Directive and that changes in ‘interests and
opinions’ also play a part.

3.178

There is a fundamental issue of trust between Fraport and the major airlines at Frankfurt
airport. Both parties feel they are treated unjustly: airlines owing to the large EBIT margins
Fraport records each year; and Fraport as it is not able to recover aviation costs from aviationrevenues under its dual-till regime. The airlines are apprehensive of Fraport’s cost allocations
and WACC rates and the Directive has enabled them to try to draw out more information from
the transparency clause.

3.179

Fraport agrees that the Directive is a good base, however there needs to be stronger
guidelines surrounding it. This would be supported by airlines if the guidelines either defined
WACC and cost allocations, or better specified the documents and detail required from
Fraport before the annual consultation.

3.180

Fraport believes that the majority of airports in Europe are subject to competition and that
regulation is not necessary. Market power tests should be carried out on airports so can be
excluded from the Directive if they are found not to hold any. The German Monopolies
Commission also recommends the market power studies be carried to establish which airports
should be regulated. Airports with no market power should be encouraged to engage in a
negotiated solution with airports, whilst for those with market power an incentive based exante regulation should be considered in place of the cost based charge regulation.

6

Costs that have already been incurred and thus cannot be recovered. Sunk costs (past costs) are
excluded from future business decisions, because the cost will be the same regardless of the outcome
of a decision.
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Nice airport case study
3.181

This case study draws on information from the country profile for France, which is available in
the Appendix of this report.
Background

3.182

Nice airport (NCE) is the third most important airport in France after Paris CDG and Orly with
an annual traffic of 12.4 million passengers. It is the main gateway to the Côte d'Azur, a
popular tourist destination. The airport has more traffic in its summer season than its winter
one. It does not have any other airports in a 180 minute-drive radius apart from the smaller
Toulon-Hyeres airport. Its catchment area encompasses some Italian territories. Nice airport
is also one of the few French airports not to be significantly impacted by competition with
high-speed rail (it takes 5.5hr by high-speed train between Nice and Paris), with two-thirds of
its domestic traffic to/from Paris. The airport is built on an area largely reclaimed from the
sea, and is nearly surrounded by the sea. The Côte d’Azur region is subject to seismic shocks.

3.183

It is part of the Aéroports de la Côte d’Azur (ACA), together with the Cannes-Mandelieu and
Saint Tropez airports for business aviation. easyJet is the largest operator in Nice and has a
base at the airport. It is also an important base for Air France and HOP! which have
approximately a quarter of the passenger traffic. Over the last 30 years passenger traffic has
grown by an average of +3.9% per annum.

3.184

Several performance incentives were introduced in January 2016 by ACA, including
compensation for airlines if the airport or its sub-contractors cause a delay (€7 per passenger
for a delay of over 30 minutes). The airport has also materially reduced its fee for Persons with
Reduced Mobility (PRM) by 11.45% to €0.85 for airlines that register at least 65% of PRM
36hrs before departure. Otherwise, the fee remains at €1.02.

3.185

The airport is not allowed to enter into bilateral agreements with the airlines.

3.186

The 2015 annual report of the airport confirmed that “the client-driven strategy put in place in
2013 has generated business growth and profitably well above the increase in traffic: net
profit has practically doubled whereas traffic has risen by 7.4%”.
Ownership

3.187

At the end of 2016, the French state sold its 60 % shareholding in ACA to a joint venture
consortium of Atlantia (75%) and EDF Invest (25%). The winning bid (€1.2 billion) was awarded
a 28-year concession to operate Nice airport until December 2044. The remainder of the
shareholding is held by the Chambre de commerce et d’industrie de Nice Côte d’Azur (25%),
the Région Provence-Alpes-Côte-d’Azur (5%), the Départment des Alpes-Maritimes (5%) and
the Métropole Nice Côte d’Azur (5%).
Economic regulation at Nice airport
Before 2016

3.188

Until 2016, ACA’s charges were regulated under a single till system with an annual approval of
charges. As required by the French Civil Aviation Code, a Commission Consultative
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Economique7 (Economic Advisory Committee also called CoCoEco) responsible for issuing a
non-binding opinion on the annual rate of airport charges proposed by the airport was held
each year. After a preparatory meeting in June/July where ACA presents the investment
program, the official meeting was held in November where ACA presents the level of airport
charges for the next year which were discussed. In practice, charges were discussed and voted
on at the CoCoEco, and only in the case of a disagreement between ACA and CoCoEco was the
DGAC (the French ISA until 2016) involved and had to decide on airport charges. If DGAC
refused the tariffs proposed (within 15 days of receiving them), according to Art. R.224-4-1, §II
and III of the Civil Aviation Code, the airport had to propose a new tariff within one month.
This process had been taking place in a similar manner over the last 30-40 years so was very
“well-oiled” according to the airport.
3.189

In 2015, ACA announced an engagement called Contrat de Compétitivité Territoriale, made
after discussions with DGAC committing itself to:





3.190

Lower the winter passenger charge (2016/2017 season) by -2.5%. Freeze new winter
charges over the next 9 years;
Landing charge and parking charge: stable for 10 winter seasons;
Summer season charges (passenger, landing and parking): no decrease but charges stable
for 10 years afterwards at the 2016 level;
If CPI increased above 1.5%, the management reserved the right to increase charges.

The airport management estimated that this would result in a “transfer towards the airlines”
of around €57 to €72 million. In parallel, ACA announced investment projects for Nice airport
amounting to close to €350 million over the next ten years (2015-2025).
The concession sale of the French State’s shareholding

3.191

In mid-2015 the French State announced the start of the privatisation process for both Nice
and Lyon airports. The conditions of the concession (cahier des charges) were published by the
Ministry of Economy. They included for Nice airport a move from single to hybrid till, a
definition of the regulated perimeters including an allocation of the costs and assets between
the perimeters.

3.192

In addition, the State accepted the Contrat de Compétitivité Territoriale of ACA in the cahier
des charges (page 38) probably in order to give a long-term view to the new shareholders and
offer regulatory stability. We understand that the Contrat de Compétitivité Territoriale was
subsequently modified leading to a global annual reduction of airport charges of 0.1 %:



The summer passenger charge, the parking charge and the landing charge will be frozen;
The winter passenger charge will be reduced by 4 % annually between 2017-2021
followed by a freeze until 2025;

7

responsible for issuing a non-binding opinion on the annual rate of airport charges. These
commissions are composed of representatives of airlines, professional organisations and the airport
management. CoCoEco and CoCoAero are not the same entities. Description of the role and
composition of the CoCoAero is available in paragraph 3.231 and in the Country Profiles.
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3.193

The commitment for a freeze is made under the condition that inflation does not exceed
1.5 %. If inflation exceeds 1.5%, charges will increase by a third of the difference between
the actual inflation rate and 1.5%.

The conditions of the concession also provided for:








The introduction of a five-year Contrat de Régulation Economique. However no draft CRE
or agreed CRE was available at the time of the consultation with the stakeholders, so this
was at this stage purely to highlight that a CRE would be established;
A move from single till to hybrid till that entailed a definition of the regulated perimeter of
the airport which excludes commercial and real estate activities from the regulated till;
However, a revenue contribution from commercial activities (€56 million) would be
included in the regulated till;
A pre-determined programme and budget of airport investments to be made;
A traffic forecast of + 2.5% per annum;
A regulated WACC of 6% (post-tax).

The 2017-2021 Contrat de Régulation Economique
3.194

ACA is now in the process of negotiating a five-year economic regulation contract (Contrat de
Régulation Economique or CRE) with the French government, represented by the DGAC. These
contracts specify an investment plan, quality of service indicators and objectives with financial
incentives, and the annual maximum for the mean rate of evolution of the charges,
corresponding to a fair return on the capital invested over the duration of the contract,
according to a business plan. Those contracts define the regulated activities and are based on
a relevant level of the WACC for the five years, which leads to a price-cap regulation.

3.195

Airport users, their representatives or associations of airport users are consulted on the terms
of these contracts, as well as the Airport Consultative Committee (Commission Consultative
Aéroportuaire, also called CoCoAero which provides a referral (non-binding) opinion on
economic regulation contracts). It is further described in paragraph 3.231.

3.196

Before an economic regulation contract is signed, the ISA (CGEDD) also verifies that it leads to
a fair return on the capital invested and provides approval, which has to be respected by the
Minister for Transport. Then, annually, the ISA verifies that the consultation of the users has
been respected, that the charges are non-discriminatory and that the evolution of charges
complies with the agreed CRE.
Description of charges
Structure of charges

3.197

The table below provides an overview of the structure of charges at Nice airport in 2009 and
2016 and their correspondence with the categories of charges covered by the Directive.
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Table 3.15: Nice structure of charges
Nice
Directive scope

2009

Description
2016

2009

2016

Landing





Fixed charge & rate per
tonne
Differentiation by aircraft
weight (3 categories)

Take-off





Not applicable

Not applicable

Lighting





Included in landing charge

Included in landing charge

Parking





Rate per hour & rate per
tonne

First 75 minutes free
Rate per hour & rate per tonne

Fixed charge & rate per tonne
Differentiation by aircraft
weight (3 categories)

Passenger Service:

Processing of
passengers/freight





Rate per departing
passenger

Passenger Service:
Rate per departing passenger

Differentiation by
destination (Domestic &
Schengen, Intra-EU,
Intercontinental)

Differentiation by destination
(Domestic & Schengen, IntraEU, Intercontinental)
Transit passengers exempt
Cargo: Not available

Transit passengers exempt
Cargo: Not available

Environmental
modulation

Other charges
assumed in scope
of Directive under
processing of
passengers



-

Boarding
Bridge
-

Other charges not
in scope of
Directive

Noise: Multiplier of landing
charge
Differentiation by noise
chapter (Five groups).
Emissions: No charge

Noise: Included in within
landing charge
Emissions: No charge

Check-in

Not applicable

Rate per departing passenger

Boarding
Bridge

Rate per aircraft

Rate per aircraft

Power
Supply

Not applicable

Rate per aircraft



Security

Security

Part of airport tax

Part of airport tax

PRM

PRM

Rate per departing
passenger

Rate per departing passenger

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017)

3.198

There have been few changes to the structure of published charges at Nice airport between
2009 and 2016; check-in and power supply charges have been introduced and noise charges
have been removed. A 75-minute grace period has also been introduced to the parking charge.

3.199

Landing charges are differentiated according to weight category; this is likely to be an attempt
to maximise revenue from larger aircraft. Passenger charges are differentiated according to
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destination (Domestic & Schengen, Intra-EU, Intercontinental), possibly to reflect the varying
level of costs associated with processing each type of passenger.
Level of charges
3.200

There is some disagreement between the airport and the users as to how charges at Nice
compare with those of other French airports.

3.201

Analysis provided by the airport shows that in 2016 Nice airport (in summer):




For a A320 scenario is 62% cheaper than Paris-CDG and 15% cheaper than Lyon. It is more
expensive than Toulouse, Bordeaux and Marseille by 15%, 24% and 26% respectively;
For an Embraer 170 (regional jet), CDG is 76% and Lyon 10% more expensive. Toulouse,
Bordeaux and Marseille are 18%, 26% and 29% respectively cheaper.
For a B777 (long-haul aircraft), CDG is 38% and Lyon 13% more expensive. Toulouse,
Bordeaux and Marseille are 12%, 21% and 29% respectively cheaper.

3.202

Airlines have analysed that the total amount of airport charges paid per flight on departure
from Nice Airport is much higher than in other major French airports, except for Aéroports de
Paris. According to A4E, on average on three aircraft types (Embraer 175, A320, B777), Nice is
14% more expensive than Lyon, 41% more than Toulouse, 46% more than Marseille and 71%
more than Bordeaux. Apart from Lyon which has to maintain heavy connecting facilities (for
transfer passengers and baggage, such as centralised sorting systems which drive airport
charges up), other French airports operate mainly point-to-point traffic.

3.203

We have analysed the published charges at Nice airport for four typical turnaround scenarios,
as described in Chapter 3. The figure below provides an overview of the charges for each
scenario in 2016 real prices.

Airport charges per turnaround (€2016)

Figure 3.12: Airport charges at Nice, Scenarios 1-4, 2009 and 2016
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

3.204

The level of charges has increased in real terms between 2009 and 2016 for all scenarios:





Scenario 1: Short-haul FSC by 2%;
Scenario 2: Long-haul FSC by 5%;
Scenario 3: Short-haul LCC by -2%; and
Scenario 4: Regional by 12%.

3.205

The increase in charges for full service carriers has been relatively small, and although charges
have increased by 12% for regional carriers, regional services accounted for a relatively small
share of traffic at the airport in 2016. Although Nice airport has not introduced a dedicated
low-cost carrier terminal, unlike other French regional airports including Bordeaux, Marseille
and Lyon, the level of charges for lost-cost carriers has decreased between 2009 and 2016.
This suggests Nice airport is striving to remain competitive for low-cost carriers, relative to
other regional French airports, despite not introducing a low-cost carrier terminal.

3.206

Across the four scenarios, between 49% and 71% of the charges are in scope and this
proportion has not changed by more than five percentage points in any scenario between
2009 and 2016. This proportion is relatively low compared to many other airports under the
Directive and is due to the airport tax charged at French airports, which is out of scope.

3.207

Airlines have claimed the charges at Nice airport are the highest of all French airports aside
from Paris Charles De Gaulle airport, although Nice airport has refuted this. Figure 3.13 shows
the landing charges across all French airports under the Directive for a short-haul full service
carrier (Scenario 2). Based on our analysis Paris Charles De Gaulle and Lyon airports are both
more expensive than Nice airport.
Figure 3.13: Comparison of charges for short-haul full service carriers at French airports
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

3.208

Nice airport does not use emissions charging. The noise charge has changed from being a
separate charge in 2009 to being included within the landing charge in 2016, It is therefore not
possible to calculate noise charges as a proportion of total charges.

3.209

The structure of PRM charges has not changed between 2009 and 2016; in both years, it was
charged per departing passenger. The structure of security charges has also not changed; as
with all French airports, it is collected through airport taxes.
Incentives

3.210

Nice airport stated its incentive scheme is based on three types of measures:





A discount on landing and passenger charges, as well as marketing support, for any new
destination launched to or from Nice airport. There are separate discount rates for short
and long haul routes;
A discount of passenger charges, as well as marketing support, for growing capacity on
existing routes; and
Free night parking for based aircraft at the airport NCE.

Consultation
Pre-2016
3.211

Only one CoCoEco meeting is officially taking place each year (in November), but the process
formally kicks-off in June/July with the Preparatory Meeting whereby the airlines are invited to
attend. In November, the full meeting is held including votes on each of the items that was
agreed to be included during the Preparatory Meeting. Minutes are then issued for approval
of the attendees and following approval are sent to DGAC. Typically, by 1st April in each year
the new charges enter into use.

3.212

There are 17 voting members of the CoCoEco at Nice airport, who represent the organisations
listed below. In total a CoCoEco meeting may include 40 to 50 people.






5 representatives from the airport management;
1 representative from the local Chamber of Commerce and Industry;
3 local representatives: one regional (Conseil Régional Provence-Alpes-Cote d’Azur), one
departmental (Conseil Général des Alpes-Maritimes) and one municipal (Communauté
Urbaine Nice-Cote d’Azur);
8 users’ representatives: Air France, easyJet, British Airways, IXAIR, BAR France (Industry
representatives of airlines operating in France), SCARA (Industry group consisting of
French airlines except for Air France), CSTA and IATA;

3.213

The list of voting members of the CoCoEco is proposed by the airport to the regulator (DGAC
at the time) who has the final say. Airline representatives are the most active ones at the
airport.

3.214

All the documents were sent in advance to the users, usually 1 months or at worse 15 days
prior to the meeting, but only in French. There is no English translation provided during the
meetings as this is not required by the Civil Aviation Code.
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3.215

The level of transparency to be shared with CoCoEco members is listed in the Arrêté du 16
janvier 2012. The airport indicated complying in full with this requirement.

3.216

Even though the opinion of the CoCoEco is non-binding, we understand from discussion with
an airline stakeholder that in the past DGAC followed the opinion of the CoCoEco. The same
stakeholder also explained that where two airlines did not agree, the airport members of the
CoCoEco were likely to vote based upon the outcome of meetings with the various airlines and
representatives that choose to engage with them on particular issues.

3.217

The airport confirmed this view that a lot of work had been done prior to the CoCoEco, outside
the official two meetings and that nothing really should have come as a surprise to users.
When asked how the airport took decisions on some issues (for instance charges more or less
based on ATM or passenger numbers) where it was unlikely to get common views between its
key airlines stakeholders (one being a low-cost airline, whilst the other runs a network), ACA
explained that it chose to alternate the focus year after year (as in one year on network airline
preferred issues, and next on low-cost airline preferred issues).

3.218

On the quality of the consultation and the outcomes achieved, the views between the airport
and the users diverge significantly.

3.219

The airport explained that it focusses on its competivity: it explained that the ROCE did not
reach the level of the WACC and that the ROCE would increase through traffic growth.
According to the airport, Air France and easyJet were happy with the Contrat de Compétitivité
Territoriale as it puts pressure on other French airports.

3.220

ACA also explained to discuss in advance future projects with the users. It quoted the example
of the tender for PRM services that ACA subcontracts and which was drafted according to
airlines specifications (on detailed service levels).

3.221

ACA explained not being particularly satisfied with the consultation process. It thought that
CoCoEco airlines representatives sometimes had different and contradictory interests (with
low-cost airlines wanting less passenger fees, while others would prefer lower ATM fees).
More importantly, it explained that some users only appeared to want more than what was on
offer regardless of what was proposed, and were not interested in the competitivity of ACA’s
fees or the efficiency of its operations. The airport felt that some representatives only
attended the CoCoEco to “make political statements so that these would be written-down in
the final report”. ACA also thought that it would have more meaningful engagement with the
airlines if they were more business minded rather than being too administrative and legally
minded.

3.222

The airport estimates using 1.5 to 2 FTE (conservative estimate) on consultation matters.

3.223

The airlines (A4E) have claimed that the extent to which input by users was taken into account
has been limited, with the airport “presenting” its decisions on items such as the increase in
operational charges, the cost of capital and the investments. They claim to have been
unsuccessful in obtaining information on parameters or justifications behind the increases in
the charges, given, according to them, the level of traffic above the forecasts, the limited
capital expenditure programme and the significant increase in commercial revenues.

3.224

Airlines complained regularly over the previous years that charges continued to increase at the
airport despite consistently low level of investments, commercial revenues growing
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substantially following an ongoing investment programme to increase commercial surfaces,
and airport’s profitability consistently exceeding its WACC. They voiced their concerns that
despite sizeable reductions in parameters such as the risk-free rate, WACC has remained
stable for a number of years. Despite repeated requests for transparency over the parameters
employed by ACA to establish its WACC, airlines (A4E) stated that ACA has repeatedly refused
to communicate this information. Nor has the regulator (DGAC at the time) provided any of
this information to users, according to A4E.
3.225

In addition, a request by the airlines to the Minister of Transport under the Civil Aviation Code
to convene the Commission consultative aéroportuaire over the disagreement of the level of
the WACC in 2016 went unanswered.

3.226

At the time of the Contrat de Competitivité Territoriale, French airlines including SCARA
(French airline trade organisation, which successfully complained to the Conseil d’Etat about
the lack of independence of DGAC as former ISA) protested vehemently against this 10-year
engagement “imposed” upon them which they estimated “illegal”. Whilst the CCT was
discussed between DGAC and ACA, airlines claim it was actually an “unilateral” decision not
discussed with them. Airlines claimed that the CCT was a way for the airport to maintain very
high charges at the airport, and to avoid airlines to obtain a higher decrease in charges and on
airport returns.

3.227

The airport commented that its relations with the airlines on charges were complex: when the
airport interacted with air carriers’ CEO or senior management on airport charges, it found
that it had excellent discussions, whereas when it interacted with airline representatives on
airport charges (that is mainly experts or cost controllers), the interaction was significantly
more offensive and difficult.
The concession sale of the French State’s shareholding

3.228

The drafting of the cahier des charges which in effect set the conditions of economic
regulation (change in consultation procedure from annual to 5-year CRE, till in use, regulated
perimeter, investments, parameters for the WACC and other charges, etc.) to be used for the
28 years of the concession was drafted by the Ministry of Economy. The airlines claim that
they were never consulted on this economic conditions stated in the cahier des charges.
The 2017-2021 Contrat de Régulation Economique

3.229

The 2017-2021 CRE is still under discussion. We understand that a draft CRE had been agreed
between ACA and DGAC in 2016. The airport explained that in the CRE agreed with DGAC, the
tariffs would not increase which is the only such case for a French CRE. The passenger charge
would also decrease in the winter season. Additionally, retail profits from the non-aeronautical
till would be used until the ROCE would reach the level of the CAPM. ACA will also lower the
airport tax by 20% over 3 years.

3.230

The draft CRE was presented and discussed with the users in autumn 2016 through a public
consultation document. The Commission consultative aéroportuaire (CoCoAéro) was
subsequently convened to hear stakeholders’ views (with the airport itself it had 3 meetings)
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and issued in December 2016 its opinion8 on the proposal, recommending a decrease in
charges of CPI-3 % to CPI-4 % between 2017-2021. In particular, the CoCoAéro:






3.231

The composition of the CoCoAéro differs from that of the CoCoEco. The CoCoAéro does not
include airport or airline representatives. It is composed of seven members and experts as
follows:






3.232

Pointed out that ACA’s proposal for a freeze in charges with a slight reduction in the
winter passenger charge would give rise to a ROCE exceeding 10% by the end of the CRE,
which the CoCoAéro believed high for a concession;
Recommended a WACC for the regulated activities of 5.1 % post-tax, with a maximum of
5.5 %, compared to NCE’s proposal of 6 % with a proportional contribution of commercial
profits to the regulated perimeter;
Supported the principle of single till, while recognising that French law currently allows
ACA to move to hybrid or dual till. In fact, airlines’ submissions on ACA’s CRE proposal
highlighted that, considering the airport’s investments aiming at doubling its commercial
surfaces, single till would have led to a reduction of around CPI-9 % every year between
2017-2021.

A person nominated by the President of the French Parliament (Higher Chamber);
A person nominated by the President of the French Senate (Lower Chamber);
A member or former member of the Conseil d’Etat;
A member or former member of the French national Audit Court; and
Three persons selected by the Minister in charge of Civil Aviation (that is normally the
Transport Minister) and the Economy Minister, with one at least being an expert in air
transportation economics.

A4E also pointed out that the draft CRE proposal explicitly forbids any adjustment to the predetermined charges in case actual traffic is above ACA’s forecast of 2.5% annual passenger
traffic growth.
The role of the ISA

3.233

The French ISA (CGEDD since June 2016) does not attend the CoCoEco or the CoCoAéro
meetings, nor did DGAC when it used to be the ISA. CGEDD is sent a copy of the approved
meeting minutes, a copy of the votes and the complete files. The airport explained that DGAC
is also copied alongside CGEDD, but this is not a requirement in law.

3.234

So far ACA has only just started having direct interactions with CGEDD as a result of being
appointed less than a year ago. Nice had a 2hrs meeting with the CGEDD related to the CRE in
June 2017. CGEDD also confirmed that it had meetings with the users related to the CoCoAéro
of Nice airport.

8

https://www.legifrance.gouv.fr/affichTexte.do;jsessionid=AD7445E6F316032432AE7B9BA1A9C88A.tpdil
a22v_2?cidTexte=JORFTEXT000033617891&dateTexte=&oldAction=rechJO&categorieLien=id&idJO=JOR
FCONT000033616335
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3.235

The airport commented that it thought DGAC was very well informed and an expert in matters
of airport charges, whereas it did not have enough perspective yet to estimate the new ISA’s
(CGEDD) level of expertise. DGAC remains the first point of liaison related to infrastructure
projects.
The decision of the ISA on the draft economic regulation contract

3.236

On 6 July 2017, CGEDD published its decision on the draft economic regulation contract: it
indicated being in favour of the draft CRE submitted to it (which included some minor
differences compared to the draft one that was circulated for consultation in August 2016),
conditional to the changes listed below in bullet points being made.















The ISA considers that it is important that all activities resulting from airport activity
should contribute to the overall airport business: a single-till automatically returns to the
airport activity the results of its commercial activities. CGEDD prefers and considers singletills to be the simplest, as they avoid significant costs for the operator and the regulator in
defining and controlling the allocation of assets and costs. However, the ISA recognizes
that, for large airports some activities indirectly related to airport activity can be
separated, acknowledging the principle of a hybrid-till. Therefore, it requires car parking
and commercial activities and services located airside to be explicitly included in the
regulated perimeter. Real-estate (excluding terminals) stays outside the regulated
perimeter.
Retain a contribution from the non-regulated perimeter to the regulated perimeter which
is not less than 50% of the result of the non-regulated activities after remuneration of the
invested capital;
Require approval from the ISA (CGEDD) for changes in asset allocation between the two
perimeters. In addition, any change in asset allocation should be aligned with proposals
made by the CoCoAero on this point;
To fix the ceiling applicable to each tariff period, a single formula (rather than the three of
the draft) comprising, per tariff period, a fixed part and a variable part up to about 46% of
inflation;
Apply a lowering of charges of around 6.6% excluding inflation in the first or second years
of the contract, rather than cumulatively over the whole regulatory period;
Clearly indicate that if a charge increase linked to inflation is not used in a given year, it
can be reported to the following year(s);
Clearly indicate that quality of service adjustments cannot be reported to following years.
Indicators of quality of service (with objectives) are below. Only three of these trigger
positive and negative incentives:
 Passenger satisfaction measured by Airport Service Quality (ASQ) surveys;
 Rates of departure delays generated by the airport (although there is no more
commitment from the airport to reimburse the users for delays);
 Unavailability of passenger processing equipment;
 Rank of Nice-Côte d'Azur airport in the ASQ ranking of 25 international airports;
 Mass of greenhouse gas emissions per passenger resulting from the activities directly
carried out by the airport within the framework of the concession;
Include a traffic adjustment in the formula for the calculation of fare charges (airport
assumption of passenger traffic growth of +2.5% per annum in average);
Avoid discrimination between users in changes to the structure of airport charges;
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3.237

On the WACC rate, the ISA’s decision includes detailed analysis related on each element of the
CAPM (betas, gearing, benchmarks, etc) used for the calculation of the WACC. The ISA stated
that that for the entire airport business, its cost of capital should be in a 5.3% to 6% range.
However, it noted that the risk on regulated activities is lower than that on un-regulated ones,
and suggested a regulated cost of capital in a range of 5.3% to 5.5% for a range between 6.6%
and 8% for unregulated cost of capital. Therefore, it validated the 6% WACC rate proposed by
the airport as long as it applies to both the fair remuneration of the capital invested in the
regulated perimeter and at the threshold above which is assessed, ex ante, the return of the
non-regulated perimeter to the regulated perimeter.

3.238

The ISA also suggested that in the case of noticeable changes to the investment programme
defined in the CRE (not just in amounts but also in content), amendments are made to the
CRE, after consultation of users according to Article 8 of the Directive, rather than by a simple
exchange of letters between the parties (French State and ACA) as planned. In addition, it
recommended that a mid-term review of the actual traffic and investment situation should be
implemented as part of the CRE.
Market Power

3.239

The airport explained that it was in a situation of monopoly on approximately 4-5 million of its
total passenger traffic, especially the point-to-point traffic to Paris. However the airport also
explained that it competes with other French (or else) regional airports for its growth traffic as
well as on tourism passengers. The airport also explained that assets of airlines are extremely
volatile and can be shifted very quickly and easily as illustrated in 2012 by easyJet who
reduced its seat capacity to/from the UK by 20% or by Air France which pulled 15% of its seat
capacity in late 2014. ACA explained that it did not benefit from a long-term view of the airline
capacity at Nice airport.

3.240

The French competition authority noted in its May 2016 opinion on the draft decree on
airport charges that “the residual tariff competition between airports does not play for these
airports which enjoy a situation rent because they serve a major tourist destination or an
economic hub impossible to circumvent. This rent may exist even where there is potential
competition between airports in the same city, in particular where one of them enjoys an
advantage sought by users, for example a greater proximity to the city served. In these cases,
incentives to reduce tariffs are low even if investment stagnates”. Nice is both a major
international tourist destination and an economic hub, with limited other airport competition
in its vicinity.
Conclusions

3.241

The complex situation at Nice airport has meant that the CRE which was originally intended to
enter into force on 1st April 2017, has now been postponed until the autumn of 2017. In the
meantime, the 2016 charges will continue to be applicable.

3.242

With regard to the concession and regulatory situation at Nice airport, the French competition
authority (Autorité de la concurrence) recently stressed9 in May 2016 that the regulator would

9

http://www.autoritedelaconcurrence.fr/pdf/avis/16DCC167versionpublication.pdf

77 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

have no meaningful role in guaranteeing the effectiveness of regulation to the extent that
charges parameters are fixed in concession contracts. It stipulated that the rigidity of such
concession agreements was contrary to the principles of regulation, as already seen in the
French motorways sector.
3.243

In its July 2017 decision, the French ISA has shown that it did not consider the Contrat de
Competitivé Territoriale a binding commitment, and has also reviewed and set parameters
underpinning the charges within the CRE independently. Some of its findings differ with the
conditions of the tender for the concession. For the new owner, the ISA decision means a
change in regulatory conditions compared to what was promised by the French State at the
time of the tender. A change in revenue streams and revenue levels is likely to be a big issue
for the winner of Nice airport transaction, after having paid €1.2 billion for it. We have not
reviewed the terms and conditions of the sale, but the French State may be required to
compensate the owner if the ISA’s decision were to alter significantly the charges promised.

3.244

The airport also indicated that they are not required by law to sign a CRE and may continue to
hold annual consultation meetings as pre-2016. It is unclear to us if this option was envisaged
in the concession cahier des charges, but it could provide an alternative. We are unclear as to
how key elements of economic regulation that were set in the cahier des charges (till, WACC,
programme of investments) would be regulated.

3.245

The airport or its owner can also, like the users, decide to appeal the ISAs’ decision to the
Conseil d’Etat.
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Madrid airport case study
3.246

This case study draws on information from the country profile for Spain, which is available in
the Appendix of this report.
Background

3.247

Adolfo Suárez Madrid–Barajas Airport (Madrid airport) is the largest airport in Spain, in term of
passenger traffic, and is the fifth largest in Europe serving a little over 50 million passengers in
2016. The airport was affected badly by the 2008 financial crisis; traffic fell from over 52
million in 2007 to under 40 million in 2013. The level of traffic in terms of departing seats,
based on the scenarios described in Chapter 3, between 2009 and 2016 is shown in Figure
3.14.
Figure 3.14: Madrid airport share of traffic 2009-2016

Source: OAG Schedules Analyser, Steer Davies Gleave analysis

3.248

Madrid airport is the second largest in Europe, in terms of physical size (after Paris Charles De
Gaulle), with five terminals and four runways, and is the only commercial airport serving
Madrid and the surrounding area. The airport is one of Europe’s major hubs, serving a mix of
domestic, intra-European and intercontinental routes, and is a particularly key link between
Europe and Latin America. Although the airport caters to a mix of low-cost airlines and full
service airlines traffic, it is the primary hub and maintenance base for Iberia (part of IAG
group), which accounted for over 40% of its passenger traffic in 2016. The share of the
carriers’ traffic in terms of departing seats between 2009 and 2016 is shown in Figure 3.15.
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Figure 3.15: Madrid airport carriers’ share of traffic 2009-2016

Source: OAG Schedules Analyser, Steer Davies Gleave analysis

3.249

Like all Spain’s commercial airports, Madrid airport is owned and operated by Aeropuertos
Españoles y Navegación Aérea (AENA) and is therefore part of a network which is the largest in
Europe in terms of passenger traffic, carrying 230 million passengers at its Spanish airports in
2016. Until recently AENA was a completely state-owned entity. However in 2013 a 49% share
in the organisation was sold to a consortium of private investors through an initial public
offering (IPO). The remaining 51% is controlled by the Spanish State.
Economic regulation at Madrid airport

3.250

In June 1991, Royal Decree 905/1991 created Aeropuertos Españoles y Navegación Aérea
(AENA), attached to the Ministry for Transport, Tourism and Communications, which was
responsible for the operation of Spanish airports and the provision of air navigation services in
Spain. Prior to the implementation of the directive in 2011, the level of airport charges was set
by the Government.

3.251

In 2010 the Spanish government announced its intention to privatise some of AENA’s
operations in order to raise funds to alleviate its budget deficit and national debt, following
the fallout from the European debt crisis. In February 2011, pursuant to the Legislative Royal
Decree December 2010, the two components of AENA were split up into Aena Aeropuertos
S.A – the operator of the airports – and AENA (Public Corporate Entity), which was responsible
for air navigation services and was later renamed ENAIRE.

3.252

As part of its original announcement in 2010, the Spanish government stated it planned to sell
a 49% share in AENA, whilst retaining a 51% share. In order to make AENA more attractive to
investors, the process coincided with a restructuring of the regulatory regime (discussed
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below), a refinancing of AENA’s debt and a significant increase in airport charges at AENA’s
airports.
3.253

The privatisation process was launched in mid-2011; it was more limited in scope than had
originally been announced and involved only the privatisation of Madrid and Barcelona
airports using a concession-based model. Although several private investment consortia
submitted tenders, the process broke down due to a number of factors including the high
share price, concession conditions which the private sector found unacceptable, disagreement
on the allocation of risk and difficult conditions in the financial markets.

3.254

In 2013 the Spanish government reopened the privatisation process and reverted to the
original scope, announced in 2010, of selling shares in AENA. The new process saw the sale of
49% of shares in AENA, with the Spanish state retaining a 51% share, through an IPO instead of
a concession as proposed in 2011. The aim of the part privatisation was, according to the
Spanish Privatisation Consulting Council, to reinforce the management of AENA, to guarantee
the future sustainability of the Spanish airport system, and to stimulate the Spanish transport
sector and other linked strategic sectors.

3.255

The shares were to be sold using a dual-track process, whereby:




Core ‘Anchor Investors’ numbering between two and four were selected through a twophase restricted tender process, and were to hold up to a maximum of 21% of AENA’s
share capital; and
The remaining shares (up to the maximum of 49% of AENA’s share capital) were to be
offered for sale via an IPO.

3.256

In 2014, it was announced Corporación Financiera Alba, Ferrovial and The Children’s
Investment Fund had been selected as the three Anchor investors. The remaining shares were
to be sold through an IPO to a consortium of private investors. However a sharp increase in
demand for AENA’s stock – fuelled by increased confidence in the Spanish economy and
AENA’s latest financial results – caused the IPO share price to rise far above what the anchor
investors had agreed to pay. As a result, the entire 49% share in AENA was sold through an IPO
in February 2015.

3.257

The privatisation process also coincided with changes to the Spanish regulatory framework
overseeing airport charges. Law 1/2011 in March 2011 transposing the Directive restructured
elements of the regulatory regime, in particular, by splitting airports into six categories with
charges modulated across the six categories. CNMC (the ISA, see below) stated, as a result of
the changes to the regulatory framework airlines had more of an input, through the
consultation process, on how charges were set – as opposed to being simply set by the
government as they were prior to Law 1/2011.

3.258

The 2012 law (number 20/2012) introduced a gradual shift towards a dual till form of control
at AENA’s airports whilst the 2014 law (number 18/2014) redesigned the framework for
setting of charges through the Document for Airport Regulation (DORA) law. The DORA law
was drafted by the Ministry of Development through the Directorate General for Civil Aviation
(DGCA) and subsequently approved by the council of ministers in January 2017. Several key
parameters used for setting charges are defined within the 2014 law:
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3.259

The maximum annual increase in the revenue per passenger (IMAP) and in the annual
adjustments (IMAAJ) is fixed at 0% between 2015 and 2025;
The operating cost per air traffic unit ratio, which should remain at the level of 2014 until
2025;
The methodology for determining the IMAP and IMAAJ including the formula;
The level of investments is capped to €450 million in the first (and second) five-year
period (investments cannot be increased by an annual average of more than €450 million
between 2022 and 2026);
A dual till system from 2018 (after a transition period). We note that the establishment of
the dual till system is indefinite under the current regulatory framework; and
The IMAP is fixed in the DORA for each year of the five-year period.

The DORA includes the whole of AENA's network, and therefore all AENA's 46 airports are
subject to DORA and are under a rate of return regulation. Within the six categories of airport
across AENA’s network, Madrid airport (category one) and Barcelona (category two) are the
most expensive. AENA’s network is also classed as a Service of General Economic Interest
(SGEI) by law, which allows loss-making airports to be subsidised by profitable ones. An
overview of the timeline of the privatisation and regulatory regime restructuring process is
shown in Table 3.16.
Table 3.16: Timeline of AENA privatisation
Date

Description

December
2010

The Spanish government announce a restructuring of AENA, pursuant to Royal Decree-Law
13/2010, and their intention to privatise some of the organisation

February
2011

Restructuring of AENA is implemented

March 2011

The Directive is transposed by Law 1/2011, which restructures elements of the regulatory regime

July 2011

The original privatisation process, through concession of Barcelona and Madrid airports, is
launched but is not completed

July 2012

Law 20/2012 restructures elements of the Spanish regulatory regime, including a move to dual-till

June 2013

Law 3/2013 establishes CNMC as the regulatory authority for airport charges

October
2013

A government advisory panel publishes a report stating AENA should sell shares to private
investors, setting the stage for the IPO

July 2014

Law 18/2014 sets up framework for the future setting of charges under the DORA law

February
2015

After a series of delays, a 49% share of AENA is sold through an IP

January 2017

The DORA law for the 2017-2021 regulatory period is approved by the council of ministers

Source: Steer Davies Gleave analysis

3.260

The Comisión Nacional de los Mercados y la Competencia (CNMC) was established as the
regulatory authority in Spain in 2013 and is the designated ISA under the Directive; however it
lacks any binding powers in the setting of airport charges. The CMNC’s duties are limited to
providing non-binding reports in relation to the relevant level of airport charges. CNMC stated
that, although airlines had more of an input through the consultation process on how charges
were set under the 2011 regulatory framework, under the DORA charges have reverted to
being decided by the government through DGCA.
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Description of charges
Structure of charges
3.261

The table below provides an overview of the structure of charges at Madrid airport in 2009
and 2016 and their correspondence with the categories of charges covered by the Directive.
Table 3.17: Madrid airport structure of charges, 2009 and 2016
Madrid
Directive scope

2009

Description
2016

2009

2016

Rate per ATM & MTOW
multiplier

Landing





Fixed charge & MTOW
multiplier
Differentiation by aircraft
weight (3 categories)
Differentiation by
destination (Domestic,
Intra-EU, Intercontinental)

Take-off





Not applicable

Not applicable

Lighting





Not Specified

Not applicable



Fixed charge & rate per day
Differentiation by aircraft
weight (3 categories)

Parking



Passenger Service:
Rate per departing
passenger
Processing of
passengers/freight

Environmental
modulation

Other charges
assumed in scope
of Directive under
processing of
passengers

Rate per 15 mins & MTOW
multiplier
Only applicable if not
connected to boarding bridge
Passenger Service:
Rate per departing passenger

Differentiation by
destination (Domestic,
Intra-EU, Intercontinental)
Transit passengers exempt

Differentiation by destination
(EEA and Non-EEA)

Cargo: Rate per kg loaded
or unloaded

Cargo: Not available

Noise: Surcharge on
landing charge. Fixed rate
based on noise category of
aircraft. Differentiation by
time of day (Day & Night).
Emissions: No charge

Noise: Surcharge on landing
charge. Fixed rate based on
noise category of aircraft.
Differentiation by time of day
(Day & Night).
Emissions: No charge

Check-in

Not applicable

Check-in desks:
Fixed charge & rate per 15 mins
Higher charge for use of
weighing conveyor
Self-service check-in desks:
Rate per month

Boarding
Bridge

Boarding
Bridge

Rate per ATM & rate per
MTOW

Rate per ATM & MTOW
multiplier

Terminal

Terminal

Rate per 15 min

Rate per 15 min & MTOW
multiplier





-





Discount for transfer
passengers
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Madrid
Directive scope

Other charges not
in scope of
Directive

2009

Description
2016

2009

2016

Security

Security

Rate per passenger
Differentiation by
destination (Domestic,
Intra-EU, Intercontinental)

Rate per passenger
Discount for transfer
passengers

PRM

PRM

Rate per passenger

Rate per passenger

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Centre 2016
(accessed February 2017)

3.262

There have been some changes to the structure of published airport charges at Madrid airport
between 2009 and 2016; however the changes have not been significant. Between 2009 and
2016, lighting charges and extension of opening hours charges (presumably because Madrid
airport now operates close to 24 hours a day) have been removed and check-in charges have
been introduced.

3.263

For many of the charges that existed in both 2009 and 2016, a rate related to aircraft
maximum take-off weight (MTOW) has been introduced, which in some cases replaced
charges being differentiated into three different weight categories in 2009. Landing, parking,
boarding bridge and terminal charges have variable rates according to aircrafts’ MTOW. This
change is likely to be an attempt to maximise revenue from larger aircraft.

3.264

As well as variable rates according to MTOW, 2016 charges at Madrid airport are
differentiated in other ways:






Parking, check-in and boarding bridge charges have variable rates according to how long
the relevant service is required for, in order to incentivise more efficient use of airport
assets by encouraging airport users to spend less time using them;
Parking and noise charges are differentiated according to the time of day, in order to
incentivise aircraft to park at night (when the airport is not as busy) and land during the
day (when noise created by aircraft has less of an adverse effect on the surrounding area);
and
Passenger service charges vary according to the type of flight (EEA vs. non-EEA) and have
discounts for transfer passengers.

Level of charges
3.265

We have analysed the published charges at Madrid airport for four typical turnaround
scenarios, as described in Chapter 3. The figure below provides an overview of the charges for
each scenario in 2016 real prices.
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Airport charges per turnaround (€2016)

Figure 3.16: Airport charges at Madrid, Scenarios 1-4, 2009 and 2016
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

3.266

The level of charges has increased in real terms between 2009 and 2016 for all scenarios by a
significant amount, with most of them having doubled in the space of 6 years:





Scenario 1: Short-haul FSC by 117%;
Scenario 2: Long-haul FSC by 47%;
Scenario 3: Short-haul LCC by 146%; and
Scenario 4: Regional by 118%.

3.267

The large increase in the level of charges at Madrid airport corroborates our analysis of AENA’s
aeronautical yield, which has increased significantly over the same period. A4E states that
charges at Madrid airport have increased overall by 139% between 2010 and 2016 and there
were particularly large increases of 27% in 2011 and 53% in 2012. These increases included a
108% increase to passenger charge in 2012, placing a much greater weight on the passenger
charge relative to the landing charge. Following the introduction of the DORA, charges were
reduced by 2.2% in 2017.

3.268

The level of passenger and landing charges, between 2009 and 2016, at Madrid airport are
shown in Figure 3.17. Note this analysis was provided by A4E based on AENA’s published
charges between 2010 and 2017. AENA’s published charges are only available for the last two
years so we have been unable to verify this analysis.
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Figure 3.17: Level of passenger and landing unitary charges at Madrid airport, 20010-2017 (according to A4E)

Source: A4E analysis (from AENA published charges 2010-2017)

3.269

In 2016, across the four scenarios, between 82% and 92% of total charges are considered to be
within scope of the Directive – based on the assumption that boarding bridge, check-in and
terminal charges are all within scope. Between 2009 and 2016 there has been little variation in
the proportion of total charges that are in scope; across the four scenarios the proportion of
charges that are in scope have not changed by than more than three percentage points.

3.270

Madrid airport does not use emissions charging. The structure of noise charges has not
changed between 2009 and 2016:




Category 1 aircraft are charged a 70% surcharge on landing charges during the day, and
140% surcharge at night;
Category 2 aircraft are charged a 20% surcharge on landing charges during the day and
40% surcharge at night; and
Category 3 and 4 aircraft are not charged any surcharge.

3.271

The noise charge at Madrid airport is not charged in any of our four scenarios, as in each
scenario we have assumed aircraft are Category 3 or above.

3.272

The structure of security charges has changed slightly between 2009 and 2016; in 2009
security was charged according to a unit rate per departing passenger with discounts for
domestic passengers whilst in 2016 security was charged according to a unit rate per departing
passenger with a discount for transfer passengers. The structure of PRM charges has not
changed and is charged at a unit rate per departing passenger.
Incentives

3.273

AENA offers discounts on some charges in order to incentivise growth in certain air passenger
market areas. Many of these incentives apply only to airports with under three million
passengers’ traffic or at airports in the Spanish islands where traffic is very seasonal. However
there are some discounts which apply to traffic at larger airports such as Madrid; these include
passenger charge discounts for new routes or growth on long-haul routes, and passenger and
security charge discounts for transfer passengers.
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3.274

Consulted airlines stated that it is not possible to negotiate incentives with AENA (beyond
those in the published incentives).
Consultation

3.275

In accordance with the DORA Law, the methodology for determining the annual price cap is
set for five year periods across AENA’s entire network. The consultation process is attended by
AENA, airline representatives (only airline associations and the largest 15 airlines are allowed
to attend, according to Art. 19 of Law 18/2014) and CNMC (as an observer). The process also
requires input from several government departments, in particular:





The State Aviation Safety Agency (AESA), which determines the minimum quality of
service levels – including the associated incentive and penalty system – and annual
investments (including the establishment of the regulatory asset base);
The Directorate-General for Economic Policy at the Ministry of Economy and
Competitiveness, which provides opinion on the level of charges; and
The Government Commission for Economic Affairs (CDGAE), which is consulted by the
DGCA before the DORA is submitted for approval to the Council of Ministers.

3.276

The current period is 2017-2022, therefore this consultation process has only taken place once
to date. CNMC stated the process takes place over a minimum period of two months from
before January to March, and the process must be completed by 15th March. The consultation
for the current 2017-2022 regulatory period ran from November 2015 to March 2016; AENA
met four times in a general consultation meetings with users, as well as in two additional
meetings to deal specific topics with the relevant user group. The meetings are conducted in
Spanish, although the use of English is also permitted.

3.277

AENA stated the information it provides in advance of the meetings to users fulfils the
requirements of the Directive and includes methodology, list of services and infrastructure,
cost structure, revenue of airport charges and overall cost, traffic forecasts, actual use of the
infrastructure, planned investments and their effect on airport capacity. However AENA stated
different levels of transparency are provided depending on the type of information:





All capital investment is shown by airport is provided top users (and is also publicly
available online);
Operating costs are shown by cost category and airport is provided to users;
Detailed cost allocation information is provided to the ISA, with a high-level summary
provided to airport users; and
Detailed traffic forecasts and WACC information are provided, although it is clear whether
this is an airport level.

3.278

After the consultation process, AENA submits its charges proposal to DGAC – other
stakeholders including airline representatives and CNMC can also submit opinions on AENA’s
charges proposal. AENA submitted its charges proposal for the current 2017-2021 regulatory
period to DGAC on 8th March 2016. DGAC then makes a final proposal, which is not consulted
on with airport users, to the Council of Ministers for approval; the schedule of charges for the
current 2017-2022 regulatory period was approved in January 2017.

3.279

Further consultation takes place once a year within the five-year DORA periods, starting no
later than 15th May and concluding before 31st July in the year before any changes are
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implemented. The annual consultations are in relation to the maximum annual adjusted
revenue (IMAAJ) and annual revenue per passenger (IMAP); the CNMC is tasked with resolving
disputes in relation to these final charges and airlines may appeal AENA’s decision regarding
charges modifications within 20 days of the decision. The scope for meaningful consultation,
or the ability of the CNMC to resolve disputes, is severely limited given any changes or
decision must comply with the IMAP and IMAAJ set within the five-year DORA law.
3.280

Airline associations have stated the initial consultation process with AENA was reasonable and
a good level of transparency was provided on some parameters, such as traffic and the WACC,
although on other parameters, such as operating costs, justifications were more limited.
However, the primary concern for airlines is that they are not consulted on the final charges
proposal made my DGAC to the council of ministers, and argue that the procedure therefore
contravenes the provisions of the Directive.

3.281

The consultation process regarding infrastructure investment takes place in parallel to the
charges consultation, but in separate meetings; during the last consultation process in 2016,
there were two sessions dedicated to discussing investment plans. AENA presents the overall
investment plan for the five-year DORA period, providing descriptions of the planned projects
and the estimated costs. However airline associations have stated AENA did not provide
sufficient levels of information and was not responsive to requests for further details or open
to further discussion of the projects. IATA has also stated several of AENA’s airports have
masterplans (in some cases that are over 20 years old), which are not consulted on with
airlines or even necessarily followed.

3.282

Airlines have also stated that although there is some (albeit limited) consultation within the
current charges setting process, there was no consultation in relation to the large charges
increases and the re-design of the regulatory framework between 2010 and 2014.
The role of the ISA

3.283

The CNMC has, in matters concerning the supervision and control of airport charges, the
following responsibilities:





It issued a non-binding report on the draft legislation (law 18/2014).
Pursuant to law 18/2014, CNMC is also empowered to issue a non-binding opinion on the
following parameters:
 During the process of approval of the DORA: traffic forecast, quality standards,
planned investments, annual operating and capital costs, the value of IMAP for each
of the five years, values related to the fixing of incentives or penalisations for quality
of service levels and delays in planned investments, and the cost of basic airport
services.
 Changes in airport categories, which have an impact in the quantity of applicable
tariffs.
 General interest incentives that should be financed by airport charges.
 Certain aspects of the DORA supervision process, such as deviations on investments
and operating costs due to regulatory changes.
During the process of drafting and approval of each DORA, the CNMC can decide on the
information that AENA must provide users during the brief consultation process with
airport users.
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During the annual adjustment of the airport charges the CNMC is empowered to declare
AENA’s annual tariff modifications inapplicable, if they do not follow the requirements of
the transparency and consultation process or do not match the percentage that results
from applying the IMAAJ. The CNMC can also issue binding decisions with regard the
annual transparency and consultation process requirements and the measures to be
taken in future processes and can resolve conflicts between airport users and AENA.

3.284

While in theory the CNMC can resolve disputes over the level of airport charges as required by
the Directive, as discussed above, the final decision on the main economic parameters of the
DORA that determines the level of airport charges belongs to the Minister (DGAC) (who drafts
the proposal) and the Council of Ministers (who approves the proposal).

3.285

Therefore while, at least formally, it could seem like the CNMC has been properly empowered
according to the Directive, the fact is that the CNMC has no influence over the actual level of
the charges, given that the scope to act is limited to minor adjustments within the parameters
which have either already been set in the law or will be set by the DGAC/Council of Ministers
in the five-year regulatory framework. This means that the decision of the CNMC in solving
disputes is restricted to applying the formula predefined in the Law, and that the final decision
lies with the Ministry (DGAC) and the Council of Ministers.

3.286

The airport users (whether associations or individual airlines) can challenge AENA's decisions
on the annual adjustments of charges, but the CNMC decision always must comply with the
IMAP already set by law and by the DORA (approved by the Council of Ministries). That means
that the CNMC's decision has very limited scope when solving possible conflicts. CNMC is also
empowered to decide that the transparency and consultation procedure has not follow the
Law 18/2014 or that AENA is applying charges in a discriminatory way.

3.287

In the past, CNMC stated it has used its powers to make improvements to the consultation
process. For example, the CNMC requested the airport manager deliver detailed economic and
financial data, as well as providing the information sufficiently ahead of meetings, to allow
airport users to comment and make the consultation process more useful. CNMC also
requested that the main airlines provide their forecast traffic data in time for the meetings.

3.288

Alongside this, in 2015, CNMC issued a resolution which recommended that AENA should
reallocate €70 million worth of costs to non-regulated activities and noted AENA had
substantially higher profitability than comparable European airport operators. AENA
challenged CNMC’s decision in the national courts and a final decision has not yet been
reached.

3.289

Although the CNMC has some power – in relatively unimportant areas – in relation to how the
annual consultation process is conducted, their opinions in relation to setting of charges within
the five-year DORA consultation are non-binding and it has no power to solve conflicts related
to these matters. Airlines and CNMC have argued that given AENA is 51% owned by the
government, there is not an incentive to establish a fair framework for setting charges or an
effective ISA, as the government is looking to maximise the revenue from its airports.

3.290

The airlines associations argue that Spain has failed to establish an effective supervisory
authority in accordance with Article 11 of the Directive. This is on the grounds that:


The CNMC lacks binding powers;
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Charges are pre-set by the DORA law (and therefore lacked any meaningful consultation
with airlines); and
The DORA law was decided by the government, the CMNC only able to issue non-binding
reports relating to the charges framework.

Market power
3.291

No formal market power test has been undertaken on Madrid airport or AENA by any Spanish
regulatory or supervisory authority. However as part of its consultation response, CNMC
stated that although AENA has a monopoly on airport services in Spain, misuse of monopoly
power is prevented by the regulation – although it does not explain how this is the case. AENA
highlighted airlines’ switching ability and the fluctuating growth at Madrid airport in recent
years as reasons why it did not possess market power.

3.292

There are some reasons to suggest that if a market power test, similar to those discussed in
Appendix D, were undertaken on AENA at Madrid airport, it would find the airport possessed
market at least some degree power. These reasons include:




3.293

It is the only major commercial airport serving Madrid and the surrounding area;
It is the primary hub airport in Europe for long-haul routes to Latin America; and
All other airports in Spain are also owned and operated by AENA.

However it should be noted that although Madrid may be in competition for some marginal
traffic with other Spanish airports, most are unlikely to be defined as within the same
geographic market.
Conclusion

3.294

Investor confidence in the Spanish aviation sector was low in years immediately following the
financial crisis, due to low levels of traffic growth and poor performance in the wider
economy. After the original, failed privatisation process in 2011, investor confidence
increased, due in part to the improving state of the Spanish economy, as well steps taken by
the Spanish authorities to make the aviation sector more attractive to investors.

3.295

The steps included a significant increase in charges at some airports (including an increase of
120-150% for short-haul aircraft between 2010 and 2016 at Madrid) in the years leading up to
the IPO in 2015 and a restructuring of the regulatory framework. Airport uses have voiced
serious concerns about both the increase in charges and the regulatory regime, including the
use of dual-till, the use of cross-subsidisation across AENA’s network and the lack of an
effective ISA. The lack of an effective ISA in particular, is at odds with the provisions of the
Directive. Airlines with a small traffic share are barred from attending the consultation
process at Madrid airport. Under the current arrangements (as per Law 18/2014) they must be
represented by an association. New airlines not part of an established association taking place
in the consultation process or airlines not part of an association are therefore unable to
attend. This also seems at odds with the provisions of the Directive.

3.296

At Madrid airport, and across AENA’s wider Spanish network, it is clear that some provisions of
the Directive have not been complied with. The Spanish experience demonstrates that the
Directive can only have a limited influence in cases where Member States have objectives,
such as getting a good return on the sale of state assets, which they prioritise over the
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objectives of the Directive. In such cases, the provisions of the Directive can be ignored or not
complied with to the full extent.
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Lisbon airport case study
3.297

This case study draws on information from the country profile for Portugal, which is available
in the Appendix of this report.
Background

3.298

Lisbon airport carried 22.4 million passengers in 2016, making it the largest airport in Portugal
and the 22nd largest in Europe. The airport caters to a mix of charter, low cost and full service
carriers, and is a hub for TAP Portugal and its subsidiary TAP Express – connecting traffic
accounts for 21% of total traffic. Although the airport serves some domestic and
intercontinental traffic, the latter of which is mainly on routes to Brazil and Portuguesespeaking Africa, it predominately serves traffic on intra-European routes. The share of traffic in
terms of departing seats, based on the four scenarios described in Chapter 3, at Lisbon airport
between 2009 and 2016 is shown in Figure 3.18.
Figure 3.18: Lisbon airport share of traffic 2009-2016

Source: OAG Schedules Analyser, Steer Davies Gleave analysis

3.299

Aeroportos de Portugal (ANA) operates 10 airports in Portugal, which account for the vast
majority of Portugal’s traffic. Alongside Lisbon, these include three airports on the Portuguese
mainland and six airports on the Azores and Madeira islands. Faro and Porto airports, which
are both on the mainland, are also within the scope of the Directive.

3.300

In 2013 ANA was sold to Vinci under a 50-year concession agreement. The privatisation of ANA
was part of a wider package of privatisations undertaken by the Portuguese government,
which were commitment conditions for the Economic Adjustment Programme Portugal
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received from the European Commission (EC), European Central Bank (ECB) and International
Monetary Fund (IMF).
Economic regulation at Lisbon airport
Privatisation of ANA
3.301

The process of privatising ANA began in October 2012 with Law number 232/2012, which set
out the legal procedure and approval for the privatisation of ANA; the privatisation was to be
via the sale of shares representing 100% of ANA's equity capital. Prior to this, ANA had
managed its airports as a public entity. This process followed two failed attempts to establish a
PPP for a New Lisbon Airport.

3.302

The stated aims of the privatisation process by the Portuguese authorities, in the context of
the Economic Adjustment Programme from the EC, ECB and IMF, are set out in the October
2012 law. They are:




3.303

In November 2012, Resolution of the Council of Ministers number 94-A /2012 approved the
terms of reference for the sale of ANA. In order to select a suitable buyer, the terms stated the
successful bidder:





3.304

Maximisation of the revenue arising from the privatisation;
Reinforcement of the growth and efficiency of ANA, thus increasing its competitive
position and the long-term value of the airports; and
Minimisation of the Portuguese State’s exposure to the risks related to the
implementation of the privatisation procedure, notably by ensuring that its framework
fully protects the national interest and maximise revenues.

must be the operator, or major shareholder and controller, of at least one airport with
traffic exceeding 10 million passengers per year, or, be the operator or major shareholder
of a network of critical transport infrastructure with revenues in excess of €400 million
per year;
must hold equity or assets under management, in the case of the tenderer being a fund or
similar investment structure, in excess of €2 billion by reference to the latest documents
to provide audited accounts; and
would be prevented from selling any shares within five years of the initial sale.

The shortlist of five bidders – Vinci, Blink, Mr Wyss/Zurich, EAMA and Fraport/IFM– was
approved by the Council of Ministers in November 2012. Vinci was selected as the winning
bidder, formerly by Resolution of the Council of Ministers number 111-F/2012, for the 50-year
concession contract in December 2012. Vinci originally agreed to buy 95% of the shares in
ANA, although this was later increased to 100% when the employees declined an offer to
purchase the remaining 5%. Ultimately, 100% of the shares were purchased for €3.08 billion.
Current regulatory framework

3.305

Law number 254/2012 (November 2012), which was passed during the privatisation process of
ANA, sets out the legal framework related to the public service concession for the support of
civil aviation in Portugal, to be granted to ANA. Article 67 of the law states the economic
regulation of airport charges determined in the concession contract (specifically in Annex 12).
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The November 2012 law also replaced Law number 86/2011, which had originally transcribed
the Directive into Portuguese law.
3.306

The level of charges specified within the concession contract, are modulated according to
airport groups; the three airport groupings are Faro airport, Porto airport and the Lisbon
Group (which includes Lisbon, Azores and Madeira airports and Beja Civil Terminal). Charges
are set within the concession contract, using a rolling price cap formula until 2022, with
provision for a possible extension until the end of the concession term.

3.307

The initial price cap per passenger in the first year of the concession (2013) at the Lisbon
Group airports was set at €11.45 and applies to all revenue generated from list of regulated
activates specified within the concession agreement. The list includes PRM and security
related activities, which means charges related to these services are not purely cost related
and therefore do not seem to comply with separate EU legislation covering each of these
areas.

3.308

The 2013 price cap per passenger was adjusted downwards using 2012 airside retail revenue –
inflated to 2013 prices using the Harmonised Index of Consumer Prices (HICP) – divided by the
forecast level of 2013 passengers. ANA stated, as part of their consultation response, that its
airports are operated under a Hybrid till system; however airlines have argued the decrease in
retail contribution effectively moves Lisbon Airport towards dual-till.

3.309

The price cap per passenger at the Lisbon Group is adjusted upwards at the start each year
based on a series of adjustment mechanisms:







From 2014 to 2017, the price cap was increased using the HCIP index; from 2018 to 2022
it will be increased using the same HCIP index plus 0.5%.
An adjustment to the rates due to economic regulation by the regulatory authority, so
long as it is pursuant to the conditions set out in Annex 12.
An adjustment as a result of a binding agreement to develop a new Lisbon airport
pursuant to Clause 48 of the Concession Agreement.
An adjustment based on a benchmark test against a basket of 12 airports10. If charges at
Lisbon are at least 15% below the median of the basket of airports, the price cap can be
increased by HICP+2% for the following two years or until the charges are back within the
15% band. If charges at Lisbon are at least 15% higher than the basket, the price cap
remains constant until either for the following two years or until the charges are back
within the 15% band.
A traffic risk sharing mechanism; if passenger levels are below the minimum level forecast
in the concession contract, in a given year, the price cap can increase by HICP+2% until
passenger levels are back within the forecast band. If passenger levels are above the
maximum level forecast in the concession contract, the price cap will remain constant in
nominal terms until the annual passenger levels are back within the band. (The traffic
forecasts appear to be made on a rolling basis, as the concession contract contains traffic
forecasts to 2021).

10

Barcelona, Berlin Brandendburg, Brussels, Copenhagen, Dublin, Dusseldorf, London Gatwick, Geneva,
Madrid, Rome (ADR Network), Stockholm and Vienna.
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Amendments due to miscalculations, whereby over-recoveries are passed back to airport
users in the following year and under-recoveries are reclaimed through increases to the
price cap.
A downwards adjustment based on the 2012 level of retail revenue (indexed to the
relevant year using HICP), divided by the forecast level of traffic in the previous year.
An upwards adjustment at Lisbon airport to facilitate a reduction in charges at Madeira
and keeping prices stable at the Azores airports.

3.310

Adjustments to facilitate lower charges at regional airports, adjustments based on airport
benchmarking and adjustments due to risk sharing apply only at the Lisbon Group; the
remaining adjustment also apply at Faro and Porto airports using different parameters in some
cases.

3.311

Beyond 2022, the regulatory revenue cap at the Lisbon Group will be determined by either an
“Airline Supported Proposal” or a “Regulated Revenue Cap Formula for 2023 onwards” – both
of these options are defined in Annex 12 of the concession agreement. The Airline Supported
Proposal is a five-year proposal supported by at least three airlines that have accounted for
more than 65% of passengers at Lisbon in 2022 and the Regulated Revenue Cap Formula for
2023 onwards uses a similar method and adjustments to the 2017-2022 period, although also
takes account of the ratio of capital investment to the EBITDA.

3.312

Airlines have raised a number of concerns about how charges are set within the concession
contract; they argue that non-cost related increases to the revenue cap have led to excessive
pricing. A4E stated that between 2013 and 2016 (based on consultation documents provided
by ANA), the regulated revenue cap increased by 23.5% at Lisbon airport and by 17.4% across
the Lisbon Group. Specific issues raised by A4E include:









The airside retail revenue contribution is then taken out of the required regulated
revenues; however this contribution is based on 2012 retail revenue, indexed by inflation
and divided by traffic (which means the figure gets smaller with increasing traffic);
Upwards adjustments to charges are permitted based on bi-annual benchmarking against
a set of pre-determined airports which are not necessarily comparable (no downward
adjustments are permitted);
The price cap was set at the start of the concession, with no explanation for the initial
level, and was inflated prior to investment costs;
Upwards adjustments to charges are permitted if traffic is below pre-set bands (no
downward adjustments are permitted);
The price cap at Lisbon is adjusted upwards to reduce charges at some smaller airports;
and
The concession agreement allows PRM and security costs to be included in revenues
generated under the price cap formula, which means a reduction in these costs can be
covered by an increase in charges.

3.313

ANA has highlighted that whilst charges will increase as a result of the concession, charges had
been static pre-concession and were set at “a very low level”.

3.314

In relation to PRM charges, A4E stated that in 2016 PRM and security charges were reduced at
Lisbon airport by €0.06 and €0.19 respectively, but equivalent increases in the passenger
charge meant the reductions were largely meaningless.
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3.315

A4E also highlighted that, until 2016, ANA had been applying a pre-tax WACC of 12%, which
was significantly higher than comparable airports. Although the WACC was reduced to 8.3%
for the 2016-2022 period, charges were not reduced (A4E estimated that they could have
been reduced by 20% in 2017 or 8 % each year until 2022 under the revised WACC). The result,
according to A4E, was that charges continued to grow in excess of the WACC with the
regulator prevented intervening. This resulted in a ROCE of almost double the WACC (15 % in
2017 based on ANA’s consultation document for the 2017 charges) which is projected to grow
even further, as shown in Figure 3.19 below.
Figure 3.19: Lisbon group regulated profitability analysis (according to easyjet)

Source: easyJet analysis
Description of charges
3.316

The table below provides an overview of the structure of charges at Lisbon airport in 2009 and
2016 and their correspondence with the categories of charges covered by the Directive.
Table 3.18: Lisbon airport structure of charges, 2009 and 2016
Lisbon
Directive scope

2009

Description
2016

Landing





Take-off





2009

2016

Rate per ATM & rate per
tonne

Rate per ATM & MTOW
multiplier

Differentiation by aircraft
weight (4 categories)

Differentiation by aircraft
weight (4 categories)

Not applicable

Not applicable
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Lisbon
Directive scope

Lighting

Parking

Description

2009

2016





Not specified

Not specified



Rate per 24 hours & MTOW
multiplier
Differentiation by aircraft
weight (4 categories)

Rate per 24 hours & MTOW
multiplier



2009

Passenger Service:
Rate per departing passenger
Processing of
passengers/freight





Environmental
modulation





2016

Passenger Service:
Rate per departing passenger

Differentiation by
destination (EU Schengen,
EU non-Schengen & non-EU)
Cargo: Not available

Differentiation by destination
(EU Schengen, EU nonSchengen & international)
Discount for transfer
passengers
Cargo: Not available

Noise: Not specified

Noise: Not specified

Emissions: No charge

Emissions: No charge
Check-in desks:

-

Check-in

Not applicable

Rate per hour or rate per
month
Equipment Charges:
Rate per passenger

Other charges
assumed in scope
of Directive under
processing of
passengers

Baggage

Baggage

Rate per departing passenger

Baggage Handling:
Rate per embarked baggage
item
Baggage Reconciliation
System:
Rate per processed bag

Boarding
Bridge

Boarding
Bridge

Rate per minute

Rate per minute

Power
Supply

Not applicable

Rate per minute

Rate per departing passenger

Rate per departing passenger
Differentiation by destination
(EU Schengen, EU nonSchengen & international)
Rate per departing passenger

-

Other charges not
in scope of
Directive

Security

Security

Differentiation by
destination (EU Schengen,
EU non-Schengen & non-EU)

PRM

PRM

Rate per departing passenger

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017)

3.317

There have been some changes to the structure of published airport charges at Lisbon airport
between 2009 and 2016; however the changes have not been significant. Power supply and
check-in charges have been introduced between 2009 and 2016; however these charges make
up a relatively small proportion of total charges revenue.
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3.318

There have also not been any significant changes to the structure of any of the existing
charges. For landing and parking charges, a maximum take-off weight (MTOW) multiplier has
been introduced, which in some cases replaced charges being differentiated into different
weight categories in 2009. This change is likely to be an attempt to maximise revenue from
larger aircraft. A discount on passenger service charges for transfer passengers has also been
introduced between 2009 and 2016.

3.319

2016 charges at Lisbon airport are differentiated in a number of ways:




Check-in and boarding bridge charges have increased rates after a given time threshold, in
order to incentivise more efficient use of these services;
As well as MTOW multipliers, landing charges have different rates for different aircraft
weight thresholds, in order to further maximise the revenue from larger aircraft; and
Passenger service charge and security charge rates are differentiated according to
destination (EU Schengen, EU non-Schengen & non-EU) presumably to reflect the
variation in costs associated with processing passengers traveling to, or from, each of the
respective destination types.

Level of charges
3.320

We have analysed the published charges at Lisbon airport for four typical turnaround
scenarios, as described in Chapter 3. The figure below provides an overview of the charges for
each scenario presented in € 2016 real prices.

Airport charges per turnaround (€2016)

Figure 3.20: Airport charges at Lisbon, Scenarios 1-4, 2009 and 2016
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Sc.3: Short-haul
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Sc.4: Regional
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

3.321

The level of charges has increased in real terms between 2009 and 2016 for all scenarios:


Scenario 1: Short-haul FSC by 15%;
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3.322

Scenario 2: Long-haul FSC by 26%;
Scenario 3: Short-haul LCC by 11%; and
Scenario 4: Regional by 18%.

The regulated revenue per passenger (the aeronautical yield), between 2009 and 2017, at
Lisbon airport is shown Figure 3.21. Aeronautical yield decreased 4.0% between 2009 and
2012 and increased 20.8% between 2012 and 2016. This suggests the increase in charges at
Lisbon airport, shown in Figure 3.20, occurred after the start of ANA’s concession in 2013.
Figure 3.21: Regulated revenue per passenger at Lisbon between 2009 and 2017 (nominal prices)

Source: ANA

3.323

Although charges and the aeronautical yield has increased at Lisbon between 2009 and 2016,
ANA’s average aeronautical yield has decreased slightly over the same period. This is likely to
be due to:



3.324

A larger traffic share for low-cost carriers in 2016 compared to 2009 (as shown in Figure
3.18), which have a lower yield compared to full service carriers; and
A higher relative share of total traffic at non-Lisbon airports, which have lower charges
and aeronautical yields compared to Lisbon airport.

In 2016, depending on the scenario, between 84% and 90% of total charges, in monetary
terms, are considered to be within scope of the Directive – based on the assumption that
boarding bridge, check-in and power supply charges are all within scope. Aside from Scenario
3 – where the proportion fell by 1 percentage point to 84%– in each scenario the proportion of
charges that are within the scope of the Directive rose by 8 to 9 percentage points between
2009 and 2016. This is unusual compared to other airports under the Directive, where the
trend has been a reduction in the proportion of charges with scope of the Directive.

99 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

3.325

The structure of PRM and security charges has not changed between 2009 and 2016; ANA
stated these charges must be cost-based as specified by Portuguese law. However these
charges included in the concession formula and it therefore remains unclear the extent to
which the PRM charge is cost-related, as required by European legislation. ANA also stated
that it does not use emissions or noise charging.
Incentives

3.326

ANA has an incentive scheme that it uses at the majority of its airports, which includes:






3.327

Incentives for operational efficiency (which aims to incentivise the year-on-year
incremental departing passengers on the airlines’ existing frequencies);
Incentives for new frequencies;
Incentives for new routes;
Incentives related to market growth (which relates to the operational efficiency and new
frequency incentives); and
Incentives for establishing a new operating base.

ANA uses these incentive schemes across the airports in its network, but does not at Lisbon.
ANA did not state the reason for this, but it is presumably because Lisbon is deemed to have
sufficient traffic demand and therefore does not need an incentive scheme.
Consultation

3.328

The consultation process at Lisbon airport, which takes place at network level along with all 10
of ANA’s airports, is set out in Annex 12 of the ANA concession agreement. It states the
concessionaire must consult with airport users at least once a year and topics must include,
but are not limited to: the annual price cap setting data and adjustments, anticipated future
demand and infrastructure provision, and the service quality regime. The timeline of the
annual consultation process is as follows:






From April to May (in the year before charges are due to change), ANA solicits information
from all airlines concerning their expectations for traffic growth during the following year;
From July to August, the formal consultation process begins, whereby ANA sends
consultation documents to relevant parties and Lisbon airport engages with users in
formal group and individual meetings to present and clarify its charges proposal;
The end of September is the deadline for users to present written comments to ANA on
the proposed charges; and
At the end of October, ANA issues a final decision up until 60 days before the entry into
force of the proposed new regulated charges.

3.329

The consultation takes place in Portuguese and English, and is open to all users; ANA stated
airlines that regularly attend the process represent approximately 75% of total traffic.

3.330

One month prior to the first meeting, ANA send to all users and associations a consultation
dossier, where the charges proposal is outlined and described. The dossier includes a
description of; traffic forecasts and methodology; Lisbon Airport charges benchmark test;
current infrastructure, capacity, equipment and their main investment projects; the WACC
calculation; and financial information. Information regarding the economic regulation model
and the transparency requirements of the Directive is also included on this consultation
document. The document is also available to airport users through an online portal.
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3.331

ANA stated it has been progressively improving the information provided in the consultation
document by incorporating user and ANAC comments provided during previous years. At user
meetings, ANA makes a formal presentation that summarises the main topics of the proposed
charges and process. The information provided covers a three-year period – the previous year,
the current year and the following year – and includes:










The allocation costs methodology used to calculate the costs related to regulated charges
and a very detailed list of the infrastructure, equipment and services that corresponds to
each charge. The allocation methodology used by ANA is “Activity Based Costing” (ABC);
Five key categories of operating costs are reported: acquisition costs, external suppliers,
personnel costs, depreciation costs, and other costs, as well as their evolution during the
3-year period. The most relevant subcontracts are presented and explained, as well as the
number of employees;
The most relevant capital investments related to regulated activities are presented for the
current and following year;
The depreciation method used is explained to users, and if any changes have occurred
since the last consultation process;
The composition of the asset base is described to users, and the most relevant assets are
identified;
Three years of regulated revenues are presented for each individual charge, including the
current and proposed charges; and
The methodology used to calculate the WACC, in accordance with ANAC’s
recommendations, is presented in detail.

3.332

Within its network, ANA states the information it provides at an airport level includes traffic
forecasts, the capital investment program, service quality, charges revenue breakdown, the
description of the facilities and services covered by the airport charges, an explanation of the
methodology used to calculate the proposed level of charges and any changes to the structure
of airport charges. However given the regulated price cap at the Lisbon Group of airports is
uniform across airports, and increases are not cost related; it is not clear to what extent costrelated information is actually provided at each airport. ANA also stated the WACC calculation
methodology applies across the airport network.

3.333

Prior to any new infrastructure investment, some of which is mandatory under the concession
contract, ANA states it performs a consultation with users about the main goals of the
investment project and addresses relevant questions. Once the decision has been made about
whether to go ahead with an investment project, it is consulted on in order to, whenever
possible, incorporate the users’ comments and suggestions in the final project. Both stages of
the consultation take place for 30 days each. In addition, the most relevant investment
projects are also identified and presented in all airport charges consultations, and the five-year
strategic investment plan is also subject to a specific consultation process.

3.334

Airlines have stated that although there is a long consultation process and they are able to
submit comments, the process is largely meaningless as ANA’s annual charges decisions simply
reflect the formula specified in the concession contract. Therefore, discussions on the airport’s
cost base and investments are limited. Airlines also stated they were not consulted prior to the
charges calculation methodology being set in the concession contract.

101 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Role of the ISA
3.335

The ISA in Portugal is Autoridade Nacional da Aviação Civil (ANAC) – formerly Instituto
Nacional da Aviacão Civil (INAC). ANA stated ANAC does not attend the annual consultation
meetings, but instead acts as an observer throughout the consultation process. It also has
responsibilities during the process relating to transparency requirements, consultation
attendance and WACC calculation methodology.

3.336

Airport users can appeal ANA’s final charges decision to ANAC within 15 days of the decision;
ANAC then has 120 days to make a decision (with an additional 60 days if required) and, in
parallel, must decide whether the ANA’s charges decision can enter into force within 30 days
of receiving the appeal. ANA’s charges decision has never been rejected by ANAC to date, it
has only been delayed.

3.337

Although airlines may appeal a ANA charges decision, ANAC may only intervene if the setting
of charges does not follow the formula set out in the concession contract. ANAC is also
therefore unable to determine whether the level of charges is justified, or influence the level
of charges, as the methodology set out in the concession contract is legally binding.

3.338

Airlines and airline associations have filed appeals against the level of charges in 2013, 2015
and 2016; in all cases the appeal was rejected by ANAC on the basis the charges were
consistent with the formula in the concession contract. However, ANAC has been able to exert
some influence over the level of charges; in 2016 it revised the methodology for calculating
ANA’s WACC, although this did not result in a reduction in the level of charges.

3.339

An appeal was also launched, by a group of associations and airlines, against the 2017 level of
charges. After initially suspending the charges’ entry into force, the appeal was rejected by
ANAC. ANA stated that, as a result of user comments at the consultation process for the 2017
charges, it set the charges below the price cap level and revised its PRM charges. However, we
understand that ANAC is still investigating the 2017 charges in relation to the impact on PRM,
security and passenger charges.

3.340

Airlines and airline associations have complained that the regulatory framework in Portugal
significantly limits the ability of the ISA to address situations where there is no agreement on
charges between the airport and its airline users.

3.341

The airlines argue that as the charges are pre-determined in the concession agreement, and
ANAC can only intervene on whether due process is being followed by ANA, Portugal has not
established an effective ISA under the Directive. Airlines associations have submitted a
complaint to the European Commission under the Directive against Portugal
Market power

3.342

No formal market power test has been undertaken by the Portuguese regulatory authorities
on either ANA or Lisbon airport. ANA stated airlines’ ability to easily switch to other airports
and airports’ large sunk costs in infrastructure reduces the degree of market power airports
possess. A4E stated that as ANA’s charges increases are non-cost related, it believes this
represents excessive pricing and abuse of monopoly power. It complained that the formula
pre-sets ineffectual efficiency factors – which for the Lisbon group are at 0 % until 2017 and
0.5 % between 2018-2022. We note however that after 2022, the efficiency factor can vary
between +1% and -2%, or be defined by agreement with the airlines.
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3.343

Given ANA operates the majority of Portugal’s commercial airports, it is difficult to argue that
it does not have some degree of market power. Portuguese airports are likely to be in
competition for some marginal traffic with each other, even if most are unlikely to be defined
as within the same geographic market. The level of market power is likely to be lower at the
airports ANA operates on the Portuguese islands, as these airports compete for traffic with
other holiday destinations in other countries. However, the level of market power is likely to
increase at airports serving major cities, such as Lisbon, as there is a lower proportion of
leisure traffic. Lisbon airport is also the only airport serving the surrounding area, and although
it faces strong competition from other European hubs for transfer passengers from Latin
America, it is an important airport for routes to Brazil and Portuguese-speaking Africa
(although connecting traffic only accounts for 21% of total traffic).
Conclusions

3.344

The privatisation of ANA’s concession took place in the context of the Portuguese government
attempting to reduce its public debt as a result of the Economic Adjustment Programme from
the EC, ECB and IMF. Therefore one of the primary concerns for the Portuguese authorities,
when designing the concession contract and the supporting regulatory framework, was
making the ANA concession an attractive investment in order to maximise the proceeds of the
sale. Establishing a fair and balanced framework for the setting of airport charges was not a
priority.

3.345

At Lisbon airport, and across ANA’s network, there are strong indications that some elements
of the Directive have not been complied with. Where there is a legally binding concession,
which specifies the methodology for setting charges in a manner that is not consistent with
the provisions of the Directive, the ISA often has limited power to impose economic regulation
or influence the level of charges. In such cases, the objectives of the Directive cannot be
achieved without overruling national regulation or concession agreements.
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Swedavia airport network case study
3.346

This case study draws on information from the country profile for Sweden, which is available
in the Appendix of this report.
Background

3.347

Swedavia is a state-owned company responsible for the operation of ten Swedish airports,
including the two largest airports of the country. Swedavia was formed in April 2010, when the
Swedish Civil Aviation Administration (Luftfartsverket or LFV) was split up, and all commercial
airport operations were transferred to the new Swedavia company. Air navigation services
were kept under the name Luftfartsverket). As stated in its 2010 annual report, by establishing
Swedavia as a limited liability company, the Swedish government was looking to take
advantage of the benefits of commercialising airport operations.

3.348

Pre-Swedavia, there were 16 nationally owned airports, but it was decided by the Government
to transfer six of them to local owners (regional authorities and municipalities). The airports
retained by Swedavia were designated as “the ten airports included in the national basic
airport infrastructure” by the Swedish government.

3.349

Swedavia was formally appointed as an airport network (in the context of the Directive) in
2013 after Swedavia's application to the Swedish Transport Agency. However Swedavia has
operated its airports as a network since 2010. Prior to this, although the airports were
effectively operated as a network by the former state enterprise LFV, operating profits were
published by individual airport.

3.350

The price model that Swedavia applies for the network (a modified single till for the airport
operations) includes a cross-subsidisation of smaller airports in the network from the revenues
of larger airports. The structure of the network is more or less unchanged compared to what
was in place prior to the Directive/ Swedavia's existence (with the exception of the reduction
of the number of un-profitable airports owned). As such the Directive has not had any direct
influence on the level of cross-subsidisation in Swedavia's network.

3.351

In 2016 39.6m passengers travelled through Swedavia’s airports. This accounted for
approximately 90% of passenger traffic in Sweden. A summary of the ten largest airports in
Swedavia’s network is shown in Table 3.19.
Table 3.19: Swedavia airports
Airport

Rank
within
Sweden

2016 pax
(millions)

% of
Swedavia
traffic

Description

Stockholm
Arlanda
(ARN)

1

24.7

62.4%

Major international airport with transfer traffic, serving
predominately short-haul FSC traffic, as well as some
LCC traffic and a small amount of long-haul traffic.

Göteborg
(GOT)

2

6.4

16.2%

Serves a mix of short-haul FSC, LCC and regional traffic
on predominately international routes.

Stockholm
Bromma
(BMA)

3

2.5

6.3%

Serves almost entirely domestic regional routes with
some international regional routes.

Malmö
(MMX)

4

2.2

5.6%

Serves mix short-haul FSC, LCC and regional traffic on
predominately international routes.
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Airport

Rank
within
Sweden

2016 pax
(millions)

% of
Swedavia
traffic

Description

Luleå (LLA)

6

1.2

3.0%

Serves domestic FSC and LCC traffic. Has a small amount
of seasonal international traffic.

Umeå
(UME)

7

1.1

2.8%

Serves domestic Regional, FSC and LCC traffic. Has a
small amount of seasonal international traffic.

Åre
Östersund

8

0.5

1.3%

Serves domestic Regional and FSC traffic. Has a small
amount of seasonal international traffic.

Visby (VBY)

9

0.5

1.3%

Serves domestic Regional traffic. Has a small amount of
regional seasonal international traffic.

Kiruna
(KRN)

13

0.3

0.8%

Serves mainly domestic FSC, with some domestic LCC
domestic traffic

Ronneby
(RNB)

15

0.2

0.5%

Serves domestic regional and FCC traffic

39.6

100.0%

Total

Source: Swedavia, Steer Davies Gleave analysis

3.352

The primary airports serving Sweden’s three largest cities (Stockholm, Göteborg and Malmö)
predominately serve LCC and FSC traffic on European international routes, as well as some
regional traffic within Sweden and Scandinavia. Stockholm Arlanda is a hub airport for
Scandinavian Airlines and is the only Swedish airport serving intercontinental routes, although
these make up a relatively small proportion of its of total traffic.

3.353

Swedavia’s remaining seven airports are located in relatively remote areas and act as the
primary airport for the surrounding area (with the exception of Stockholm Bromma airport
which is located close to the city of Stockholm). These airports serve predominately short-haul
traffic within Sweden and to other countries in Scandinavia. Some of these airports also have
seasonal charter services to Southern Europe.

3.354

The location of the 15 largest airports in Sweden, with over 200,000 annual passengers, is
shown in Figure 3.22. Aside from Stockholm Skavsta – a privately owned low cost airport
serving Stockholm with over 2 million passengers in 2016 – the airports shown that are not
operated by Swedavia are relatively small regional airports, all of which served under 300,000
passengers in 2016.
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Figure 3.22: Swedavia airports map

Source: Steer Davies Gleave
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3.355

The share of each kind of traffic, based on the scenarios described in Chapter 3, in 2009 and
2016 at each of Swedavia’s airports is shown in Figure 3.23.
Figure 3.23: Share of traffic at Swedavia airports 2009 & 2016

Source: OAG Schedules Analyser, Steer Davies Gleave analysis

Regulatory framework
3.356

The Directive was transposed into Swedish law by “Lag (2011:866) om flygplatsavgifter” in
June 2011. The Swedish Transport Agency (STA), the designated ISA under the Directive,
stated that prior to this, there was no national legislation regulating the level of airport
charges. There is also currently no economic regulation of Swedish airports beyond the
national transposition of the Directive; until December 2015 Swedavia made an annual
decision on the level of charges and the ISA could only intervene if airlines appealed the
decision. However new national legislation Lag (2015:597) was introduced in December 2015,
which updated the 2011 legislation and gave the ISA a more active role in the consultation
process and responsibility for setting charges.

3.357

Swedavia operates its airports as a network using a modified single till across all 10 of its
airports. Swedavia stated its till could be classed as a hybrid or modified as real estate is not
included in the till. Swedavia was formally designated as a network under the Directive in
2013; however given Swedavia has been operating as a network since 2010, Swedavia stated
the Directive has not had any influence on the operation of the network or the level of crosssubsidisation between airports.

3.358

Although only Stockholm Arlanda and Göteborg airports legally fall within the scope of the
Directive based on the passenger threshold, in practice, Swedavia declared that all its airports
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adhere to the provisions of the Directive. However the ISA stated it does not have power over
airports not covered by the Directive, but only supervises Stockholm Arlanda and Göteborg
airports.
Description of charges
Structure of charges
3.359

The table below provides an overview of the structure of charges used by Stockholm Arlanda
and Göteborg in 2009 and 2016 and their correspondence with the categories of charges
covered by the Directive.
Table 3.20: Stockholm Arlanda and Göteborg structure of charges, 2009 and 2016

Directive scope

Stockholm Arlanda and
Göteborg
2009

2016

Landing





Take-off



Lighting



Parking

Processing of
passengers/freight

Environmental
modulation







Description
2009

Not applicable

Not applicable

Rate per tonne
Differentiation by weight
groups

Rate per tonne
Differentiation by weight
groups



Not applicable

Not specified



ARN: First 4 hours free, for
longer contact airport
manager
GOT: First 3 hours free,
rate per tonne after (no
mention of time)

ARN: First 2 hours free,
rate per tonne and 24-hour
period after
GOT: First 3 hours free,
rate per tonne and 24-hour
period after



Rate per departing
passenger
Differentiation by
destination (domestic vs.
international)
Transit & transfer exempt
(Freight not available)

Rate per departing
passenger
Differentiation by
destination (domestic vs.
international)
Discount for transfer
(Freight not available)





Noise: Rate per landing,
scaled according to
approach level and noise
level of aircraft
Emissions: Rate per kg NOX
(ARN only)

Other charges
assumed in scope
of Directive under
processing of
passengers
Other charges not
in scope of
Directive

2016

Noise: Rate per landing,
scaled according to
approach level and noise
level of aircraft
Emissions: Rate per kg NOX

Ramp
handling

Ramp
handling

Rate per tonne

Rate per tonne

Expedition
handling

Passenger
handling

Rate per departing
passenger

Rate per passenger

-

PRM

Not applicable

Rate per passenger

Security

Security

Rate per departing
passenger

Rate per passenger
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017)

3.360

There have not been any significant changes to the structure of Swedavia’s charges between
2009 and 2016; the structure of take-off charges, passenger charges or parking charges have
remained relatively unchanged.

3.361

Changes to the charges between 2009 and 2016 include:






The introduction of a lighting surcharge, although the charge for this is not specified;
The introduction of a charge for transfer passengers;
The introduction of a PRM charge, which was previously included in the passenger charge;
At Stockholm Arlanda, the introduction of a parking charge after two hours; and
At Göteborg, the introduction of an emissions charge.

3.362

There has also been a move from an “expedition handling charge” charged per departing
passenger to a “passenger handling charge” charged per passenger at a lower rate.

3.363

Swedavia’s charges are generally only differentiated based on weight grouping or by
destination (domestic vs. international).
Level of charges
We have analysed the published charges at Stockholm Arlanda and Göteborg for four typical
turnaround scenarios, as described in Chapter 2. The figures below provide an overview of the
charges for each scenario in real €2016.
Figure 3.24: Airport charges at Stockholm Arlanda, Scenarios 1-4, 2009 and 2016
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Airport charges per turnaround (€2016)

Figure 3.25: Airport charges at Göteborg, Scenarios 1-4, 2009 and 2016

6,000
5,000

734
4,000
656
3,000
872
544

2,000
1,000

1,758

473

4,107

740

3,212
2,192

1,442

1,904

2009

2016

Sc.1: Short-haul
FSC

2009

2016

2009

Sc.2: Long-haul
FSC
In scope

2016

Sc.3: Short-haul
LCC

210

183

420

414

2009

2016

Sc.4: Regional

Out of scope

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

3.365

At both Stockholm Arlanda and Göteborg airports, charges have decreased in real terms
between 2009 and 2016 for all scenarios; the percentage decreases are shown in Table 3.21.
Note that in nominal terms, the level of charges for the four scenarios have increased at
Stockholm Arlanda, and either only slightly increased or decreased at Göteborg in nominal
terms.
Table 3.21: Swedavia, change in charges, 2009-2016
Number

Scenario

Stockholm Arlanda

Göteborg

1

Short-haul FSC

-4%

-17%

2

Long-haul FSC

-1%

-20%

3

Short-haul LCC

-9%

-14%

4

Regional

-5%

-5%

Source: Steer Davies Gleave analysis

3.366

Despite the decrease in charges at Stockholm Arlanda and Göteborg airports, between 2009
and 2016, Swedavia’s aeronautical yield has increased over the same period. This is likely to be
due to a greater share of traffic at the larger airports where charges are higher; Figure 3.23
shows that traffic has increased significantly Stockholm Arlanda and Göteborg airports
compared to Swedavia’s smaller airports.

3.367

The proportion of charges that are within the scope of the Directive has not changed
significantly under any scenario at either airport. In 2016 the proportion of charges that were
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in scope ranged from 69%, for a regional flight at Göteborg, to 84% for a long-haul FSC flight at
Stockholm Arlanda.
3.368

Swedavia applies environmental charges on the basis of both noise and emissions. The
emissions charge is based on the standard landing and take-off cycle (LTO) and is based on
certified emission values of NOx in the LTO cycle of each aircraft in accordance with ICAO
guidelines. In 2016, for each of the four scenarios, the emissions charge made up between 2%
and 7% of total charges at Stockholm Arlanda and Göteborg airports.

3.369

The noise charge is based on a formula which takes account of each aircraft’s noise level, and
is modulated across airports based on the population density of the area in the immediate
vicinity of the airport. There are four categories of unit noise rates; Stockholm Arlanda and
Göteborg airports are in the second most expensive category (only Stockholm Bromma is in
the most expensive category). In 2016, for each of the four scenarios, the noise charge made
up less than 2% of total charges at Stockholm Arlanda and Göteborg.

3.370

In addition, for the charging year 2016 Swedavia also trialled a biofuel incentive. An airline
showing a receipt of refuelling with biofuel and flying to or from a Swedavia airport could
apply for funds. Swedavia allocated 5 million SEK for the incentive, but no airline applied for
compensation and therefore the incentive was removed after one year.

3.371

Security charges are not part of Swedavia’s charging system; these charges levied by the ISA at
a flat rate of 37 SEK per departing passenger across all airports. Each airport has its own PRM
charge rate, as the charge is required to be cost related in accordance with EC Regulation. The
PRM charge rate per departing passenger at each airport is shown in Figure 3.26. If PRM and
security charges purely reflected the cost of providing the relevant services, due to economies
of scale and other cost efficiencies, the charge per passenger should be smaller at larger
airports; however this does not appear to be the case.
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Figure 3.26: Swedavia PRM charge rates
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Charges across the network
3.372

The take-off charge rates (per aircraft) at each of Swedavia’s 10 airports are shown in Figure
3.27. The fixed and variable rates are lowest at Swedavia’s largest airports and get
progressively higher at the smaller airports, which may imply a relationship with cost and
economies of scale. For each four scenarios described in Chapter 2, fixed take-off charges
make 4-5% of total take-off charges for long-haul FSC flights, 11-14% for short-haul FSC and
LCC flights and 27-32% for regional flights.
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Figure 3.27: Swedavia take-off charge rates

Source: Swedavia airport charges (from April 2016)

3.373

The passenger charges rates (per departing passenger) across Swedavia’s 10 airports are
shown in Figure 3.28. Unlike take-off charges, the passenger charge rates are highest at
Swedavia’s two largest airports. This implies that, unlike take-off charges, passenger charges
are not related to cost or economies of scale, as one would expect the cost per passenger to
be lower at larger airports. It is possible that at larger airports, such as Stockholm Arlanda and
Göteborg, catering to larger aircraft and transfer passengers will increase the cost per
passenger, however even in spite of this, the cost per passenger should be lower at larger
airports.

3.374

The lack of consistency between the relative passenger and take-off charge rates highlights
the issue of how costs are allocated between the two types of charges. Across the four
scenarios defined in Chapter 2, take-off charges are between 8% and 16% of passenger
charges at Stockholm Arlanda and Göteborg.
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Figure 3.28: Swedavia passenger charge rates

Source: Swedavia airport charges (from April 2016)

Incentives
3.375

Swedavia has three active incentive schemes published on its website:





A Passenger Increase Bonus (PIB), which provides discounts on passenger charges if an
airline’s annual number of departing passengers exceeds the current year;
A New Destination Discount (NDD), which provides airlines with a discount on passenger
and/or take-off charges for a limited period of time when flying to a new destination; and
Marketing support (MGS), which is offered to all airlines that start a new route or expand
on an existing route.

3.376

Swedavia also stated a volume discount, for airlines with over 500,000 annual passengers, was
going to be introduced for the 2017 charging year. However this volume discount formed part
of the 2017 charges proposal, which was appealed by users, so it is not clear whether this
discount was implemented.

3.377

Airlines have criticised Swedavia, in relation to its incentive schemes, for refusing to take
airlines views into account and funding the incentive schemes through charges.
Consultation
Process

3.378

Swedavia makes an annual charges decision on the level of charges across its network,
therefore annual consultations take place at a network level. During the consultation all
airlines operating at Swedavia’s airports are invited to participate, as well as the Swedish
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Aviation Industry Group (local airlines association) and IATA. The consultation process is
conducted in English
3.379

The latest consultation process, conducted in 2016, started with meeting invitations including
a proposed agenda, to all airport users (via email and website) in May and June. In September,
the 'Swedavia Consultation Framework' document was distributed to all airport users. This
document describes Swedavia's airport network, financial targets, WACC methodology, traffic
forecast, description of charges, methodology to determine charges, investments and
proposed structural changes to the charges. We have been given a confidential copy of the
2017 draft Consultation Framework. It is 60 pages long.

3.380

The Document states that “As a network, Swedavia’s airports are consulted as a common
charging system. The charging system is open between airports and the cost and revenue in
Swedavia’s aeronautical sector at the network airports is considered as one entity, not as
separate per airport”.

3.381

Costs and revenues for each type of airport charge are presented at an individual airport level
in this document – although it is not clear if a disaggregation of the costs at each airport is
provided. A description of planned investments and related costs are also provided at an
individual airport level. Forecast costs and revenues used to calculate the level of charges in
the coming year are presented at an aggregate level in what Swedavia refers to as the
“Rainbow Table”. The Rainbow Table is a summary table contained within the consultation
documents, which presents key data (WACC, operating costs, depreciation, revenue, cost base
and departing passengers) at a network level as actuals for past years and forecasts for future
years.

3.382

The airport charges consultation consisted of three meetings, taking place from OctoberDecember. Each meeting covered specific topics with material in PowerPoint and Excel format
communicated in advance. The ISA stated more detailed information is provided at Stockholm
Arlanda and Göteborg airports, as these are the only two airports within the scope of the
Directive.

3.383

The Swedish ISA stated it has no power over the level of charges at airports that are not within
the scope of the Directive. Scandinavian Airlines (SAS) stated this causes a large amount of
legal uncertainty because the same set of charges published by Swedavia are, in theory,
supervised by two different sets of rules. It also means appeals to the ISA can only be made in
relation to charges at Stockholm Arlanda and Göteborg airports.

3.384

Regarding investments, a categorised list of investments above 10m SEK per airport is
distributed. Airport users are also informed about the actual investment outcome of the
previous charging year and deviations from what was consulted. Starting 2017, Swedavia plans
to introduce an investment risk sharing program; the capital cost of investments not started as
planned within the charging year will be returned to airport users. Swedavia are also only
permitted to charge airport users in relation to investments for costs already incurred.

3.385

Alongside the annual consultations, Airport User Committee meetings take place throughout
the year, where airport users ask questions and Swedavia gives feedback on planned and
ongoing investments. For large projects, such as the development program at Stockholm
Arlanda, additional reference and steering groups are established, which include airport user
representatives.
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3.386

It is not clear what was the content or purpose of the presentation by an airline stakeholder
that was made during the third meeting. Swedavia stated that an airline stakeholder
“hijacked” the meeting and demanded at relatively short notice to hold a presentation that set
out a counter-proposal on charges, even though the agenda had been distributed months in
advance.

3.387

Swedavia finished the third consultation meeting with feedback on the consultation process,
where the users had the opportunity to express their views. Swedavia asked for examples of
what worked well and how it could improve.

3.388

At all meetings described above, Swedavia took minutes which were distributed after the
meeting for users to comment. Written feedback was received after the meetings; questions
in writing and raised during the meetings was consolidated in a Q&A document which was
communicated to all users. Some of the initial materials and proposals were updated or
revised based on the feedback and included in subsequent meetings.

3.389

After the final third meeting in December, Swedavia reviewed and considered all the feedback
prior to making the price decision, which was announced in January 2017. Some of the
changes Swedavia stated it made to the proposal included:








Adjustment of the traffic forecast based on input from the airport users;
Updated the amount per passenger in the traffic risk sharing program;
Proposed an investment risk sharing program as a result of the previous year’s discussions
on Swedavia budgeted investment pace and actual outcome;
Introduced a ceiling of how much Swedavia can invest above the consulted amount in
relation to the investment risk sharing program;
Shared more detailed analysis of Malmö’s incentive programs;
Introduced a question and answer paper which collected all oral and written questions
and provided answers and comments on these; and
As per request of the users, returned the unused biofuel incentive funds through a
decreased charge, rather than offering a prolonged program during 2017.

3.390

In spite of these changes, Swedavia stated that throughout the consultation process little
constructive feedback is given. Instead responses are usually “heated” and often “strong
opinions are expressed”. Swedavia also stated airlines strive to create the best deal for
themselves at the expense of their competitors, which implies feedback could often be
contradictory.

3.391

After the decision the airport users have the right to appeal in case of disagreement within
three weeks from the date of the decision. In case of an appeal, the introduction of the new
charges might be postponed and/or revised dependant on the decision of the ISA.
Airline views

3.392

Airlines have criticised Swedavia’s consultation and charges setting process in a number of
areas, in particular:


Consultation process. Users and user associations have criticised Swedavia over the last
few years for not conducting a proper and meaningful consultation where users’
comments are taken into consideration. Instead, consultations have only resulted in
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meetings where Swedavia presents its proposal without wanting any dialog with their
users.
Network pricing strategy. Since consultations started 2010, Swedavia has been criticised
for not providing airport users with enough information about their network pricing
strategy. During the consultation process of 2016 users again requested information on
how the charges of each individual airport are being calculated. Airlines claim this request
did not receive any response from Swedavia.
Pre-funding. During the last few years, airlines claim Swedavia has underinvested in
comparison to its projected investment plan (75 million SEK over the last three years
according to IATA) without making any reductions to charges. Therefore airport users
claim they are paying for investments that never take place. The lack of Swedavia
masterplan has also been criticised.
Traffic forecasts. Over the past four years, airlines claim Swedavia has underestimated
traffic growth, resulting in airport users being overcharged through the risk sharing model.
This has been brought up by the users at several occasions, but without Swedavia making
any changes in their forecasts.
WACC calculation. Airlines claim Swedavia fails to take into account real market
conditions and actual costs when calculating its WACC and the WACC is set in order to
meet shareholder’s targets. This has been challenged by several users during the last two
years, but without any impact on Swedavia’s final decision.

3.393

Swedavia’s and the airlines’ description of the consultation process appear to contradict each
other in a number of areas (for example Swedavia stated it does not pre-charge for
infrastructure investment although airlines highlighted this as an issue). Based on Swedavia’s
response, its relationship with airport users at the consultation meeting sometimes appears to
be strained, particularly with airline associations. Swedavia’s perception is that airline
associations’ agenda is, firstly, to ask for lower charges whilst simultaneously asking for more
investment and, secondly, to appear active and effective at consultation meetings in order to
recruit new members.

3.394

The Swedish ISA stated that it is generally satisfied with Swedavia’s consultation process and
the level of information provided was, in general, sufficient. However the ISA did state a little
more information could be provided in relation to how cost and revenues are allocated across
the network, especially at the airports not under the scope of the Directive.
The role of the ISA

3.395

Until 2015 the ISA, the Swedish Transport Authority (STA), only attended the consultation
process as an observer but its approval was not required to set the level of charges. It only
became involved if airport users appealed a decision of Swedavia. However new national
legislation (Lag 2015:597) passed in December 2015 updated the 2011 legislation and allowed
the STA to take a more active role in the consultation process and also has responsibility for
setting charges. The ISA now also has the ability to act if the information provided by Swedavia
or airport users is not judged to be sufficient. The STA stated its relationship with the airport
has not changed as a result of the new legislation.

3.396

Since the implementation of the Directive, there have been three years in which appeals have
been lodged with the STA. The first set of appeals were made after Swedavia announced its
2012 charges proposal in December 2011. The appeals were in relation to incentive schemes
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and how they were funded; the STA’s decision was that incentive schemes should be
consulted on, with airlines, alongside charges. The STA made its final decision in April 2012
after an interim decision in January.
3.397

The second set of appeals were made in February 2016 in relation to Swedavia’s 2016 charges
proposal. There were two appeals: one in relation to pre-financing and one in relation to the
WACC. The STA’s final decision, to reject both appeals, was made in April 2016 after an interim
decision in February. The STA stated their decision was made only in relation to the
consultation process and the information provided to users – not the specific values or
parameters. The STA’s decision was appealed in an administrative court, which ruled in favour
of Swedavia and agreed that the STA’s approval of its charges was correct.

3.398

The third set of appeals were made in February 2017, in relation to Swedavia’s 2017 charges
proposal. There were five disputes in relation to the WACC, pre-financing, passenger volume
discounts and charges modulation across airports. The STA did not approve Swedavia’s
charges proposal, which meant the 2017 were suspended from implementation and the 2016
charges remained in force. This decision was based on a more in-depth analysis of the
parameters used in the WACC calculation following guidelines from Thessaloniki forum.
Swedavia has appealed this decision to the administrative court and a decision is pending.

3.399

Swedavia’s 2016 charges were approved by the STA in May 2016, following a reduction in the
passenger charge at some airports and the introduction of a traffic risk sharing scheme. The
charges decision was applied from 16 April 2016, with retroactive adjustment of invoicing
dispatched at previous rates after that date.

3.400

Swedavia stated it is satisfied with the skill level and independence of the STA, however
airlines are critical. Some airlines stated that the STA does not take an active enough role in
the consultation process and that, in general, in supports Swedavia in relation to appeals.
Other airlines have been more critical and have stated they are not satisfied with the
independence or skill level of the STA – particularly its knowledge in relation to the WACC.
Market power

3.401

Given that the airports within Swedavia’s network include all major Swedish international
airports and account for approximately 90% of Swedish passenger traffic, it could be assumed
that Swedavia has a degree of market power within the Swedish passenger market (although it
is not clear whether this would be defined as a single geographic market or that the
geographic market would only be limited to Sweden). Swedavia stated that at many of its
individual airports, it faces competition from either other Swedish or Scandinavian airports, or
other modes of transport. Swedavia is likely to possess relatively little market power in
relation to transfer traffic as there is a lot of competition among Scandinavian airports for
connecting flows; Stockholm Arlanda has a low level of intercontinental traffic, especially
compared to some other major Scandinavian airports such as Helsinki or Copenhagen.

3.402

The STA noted that although Swedavia’s larger airports serving the major cities, usually face
competition from smaller airports, they have significant market power because they are the
dominant airport in their respective areas (this is especially true for the two airports covered
by the Directive). The only major Swedish airport where this is not the case is Malmö, which
competes directly with Copenhagen and is the much smaller airport of the two. The STA noted
that Swedavia’s regional airports are often the only airport in their respective locations, but
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can face competition from other modes of transport or a combination of a larger airport and
another mode of transport.
3.403

The STA stated there have been some disputes related to market power and the value of the
WACC. Airport users considered the WACC to be disproportionately high and considered
Swedavia to be a monopoly. However the STA stated there was not any evidence of Swedavia
misusing its market power, although it has not undertaken a formal market power
assessment.
Conclusions

3.404

Airlines have consistently criticised the use of network charging and cross subsidisation
between airports, as they claim this means charges at individual airports are not really costrelated. The perception is that charges at larger airports are higher than they would be (if they
were not part of a network), in order to subsidise smaller loss making airports. Given the
majority of airlines often fly only to the larger airports within networks, cross subsidisation
implies they are paying for the operation of airports which they do not use.

3.405

On the other hand, airport operators would argue there is no reason why, theoretically, costrelated charges across an airport network are inherently more unfair or discriminatory than
cost-related charges at single airport. In both cases the airport operator is charging users for
the costs associated with its regulated asset base. In sparsely populated countries, such as
Sweden, airport networks are also potentially, in our opinion, a cost-effective way to support
smaller airports which provide transport access to remote communities.

3.406

The conflicting accounts of Swedavia’s consultation process shows there is often (sometimes
heated) disagreement between airport operators and airlines, particularly in relation to
network charging and cross subsidisation. Swedavia stated that the Directive needs to provide
more clarity in relation to the definition and requirements for common charging systems. If
such clarity was provided and clear rules established, for example in relation to permitted
levels of cross subsidisation, it is likely that the dialogue between airport operators and airlines
would be more constructive. Both parties would have a better understanding of the level of
transparency required and what the Directive permits in relation to network charging.
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Bratislava airport case study
3.408

This case study draws on information from the country profile for Slovakia, which is available
in the Appendix of this report.
Background

3.409

Bratislava airport, which served 1.8 million passengers in 2016, is Slovakia’s primary
international airport and is fully owned by the Slovakian government through the Ministry of
Transport. The airport caters to predominately low-cost carrier traffic and Ryanair has been
the dominant airline at the airport for several years; in 2016 it accounted for over 65% of all
departing seats at the airport. In recent years, other LCCs, including SmartWings and Wizz Air,
have also accounted for a relatively small but growing share of traffic.

3.410

The share of traffic at Bratislava airport between 2009 and 2016, in terms of departing seats is
shown Figure 3.29.
Figure 3.29: Bratislava airport share of traffic

Source: OAG Schedules Analyser, Steer Davies Gleave analysis

3.411

Bratislava airport is located in relatively close proximity to two much larger international
airports – Budapest airport (in Hungary) is approximately 200km to the south-east and Vienna
airport (in Austria) is approximately 50km to the west. Given its close proximity to the city,
Bratislava airport also serves as a low-cost airport for Vienna.
Economic regulation

3.412

We have not received a response from the ISA and are unable to provide an overview of the
economic regulation at the airport. The airport did not provide any description of its economic
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regulation (if it exists), and we did not find any alternative sources of information related to
airport regulation in Slovakia.
Description of charges
Structure of charges
3.413

The table below provides an overview of the structure of charges used at Bratislava airport in
2009 and 2016 and their correspondence with the categories of charges covered by the
Directive.
Table 3.22: Bratislava airport structure of charges, 2009 and 2016
Bratislava
Directive scope

2009

Description

2016

2009

2016
Rate per tonne
Differentiation by weight group
(three groups) and origin
(domestic vs international)

Landing





Rate per tonne
Differentiation by weight group
(three groups) and origin
(domestic vs international)

Take-off





Not applicable

Not applicable

Lighting





Not applicable

Not applicable

Rate per hour and rate per
tonne

Rate per hour and rate per
tonne

First two hours free, lower rate
after 12 hours

First two hours free, lower rate
after 12 hours

Passenger Service:

Passenger Service:

 Rate per departing passenger
 Differentiation by origin
(domestic vs international)
Freight: Not available

 Rate per departing passenger
 Differentiation by origin
(domestic vs international)
Freight: Not available

Not applicable

Not applicable

Parking





Processing of
passengers/freight





Environmental
modulation





Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017)

3.414

There have been no changes to the structure of charges at Bratislava between 2009 and 2016.

3.415

Landing charges are differentiated on the basis of:



3.416

Weight groupings, with a lower rate for higher weights, possibly to encourage the use of
larger aircraft; and
Whether the flight is a domestic or international service, although it should be noted that
domestic services accounted for under 2% of departing seats in the 2016.

Passenger charges are also differentiated on basis of whether the flight is a domestic or
international service. Bratislava airport stated it does not charge for security costs and PRM
charges are included within the passenger charge.
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Level of charges
3.417

We have analysed the published charges at Bratislava airport for four typical turnaround
scenarios, as described in Chapter 3. The figure below provides an overview of the charges for
each scenario in real €2016.
Figure 3.30: Airport charges at Bratislava, Scenarios 1-4, 2009 and 2016

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017)

3.418

The level of charges has decreased 5% in real terms between 2009 and 2016 for all scenarios.
Bratislava airport stated it has not changed the level of charges in ten years; if prices have
remained constant in nominal terms, between 2009 and 2016, due to the effects of inflation
they will decrease in real terms over the same period.

3.419

In both 2009 and 2016, all charges at Bratislava airport were within scope of the Directive and
there was no environmental modulation. Bratislava airport also stated it does not currently
have any incentive schemes.
Consultation

3.420

Bratislava airport stated it only consults on the level of charges when they are changed and,
since the level of charges at the airport has not changed since the national transposition of the
Directive, there has not been any consultation on charges. There has also been no
consultation in relation to investments.

3.421

The only slight change to airport charges, for the charging year starting in July 2014, involved
changing the format of the published charges from three decimal places to two. All airport
users were informed of the changes at a consultation meeting and with an official letter – an
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invitation to the meeting was sent to a few months before the meeting. Nothing else was
presented and no issues or objections were raised by airport users.
3.422

We did not obtain any views from stakeholders on Bratislava airport.
Role of the ISA

3.423

The airport stated that no involvement of the ISA was necessary; we understand its
involvement to be non-existent as there has been no consultations held
Market Power

3.424

In February 2006, a consortium led by Vienna airport won the tender for the privatisation of a
two thirds stake in Bratislava airport. However in June 2006, the process was cancelled by the
newly elected governing party, which had always been opposed to the privatisation process as
it regarded the airport as strategic infrastructure. The cancellation came after the antimonopoly office delayed approving the deal beyond the completion date specified in the sales
contract. Therefore the cancellation of privatisation is likely to have had more to do with the
governing party’s initial opposition, as opposed to concerns about potential monopoly power
of Vienna airport.

3.425

Based on the assessment criteria discussed in Appendix D it is unlikely Bratislava possess much
market power. If Bratislava airport’s geographic market is defined as its catchment area,
Vienna airport is very likely within the same geographic market. Budapest airport could also be
within the same geographic market depending on how widely the catchment area is defined.
Based on the number of passengers in 2016, Bratislava airport’s market share was 7.1% if the
market is defined only to include Vienna airport, and 4.9% if it also includes Budapest airport.

3.426

It is possible Bratislava airport has some market power if the product market is restricted to
low-cost carriers, as Vienna caters predominately to full service carriers – although Budapest
airport caters to a large amount of low-cost carrier traffic. Bratislava airport stated that, given
it has such a small passenger share in the region, they have been forced to focus on their own
niche market and that they do not consider Vienna or Budapest airport as competitors.

3.427

Ryanair has consistently had a very large share of the traffic at Bratislava airport, which
suggests a large amount of airline countervailing power. Slovakia also currently has no national
airline; national airlines often provide a base level of traffic at small countries’ primary
international airports. The absence of a national airline at Bratislava airports gives Ryanair and
other airlines more power as (unlike a national airline) they do not have to base any
operations at the airport. The fact that Bratislava airport has not increased its charges for
several years also suggests the presence of airline countervailing power.

3.428

Bratislava airport believes it is unfair and disadvantageous that, as an airport with under two
million annual passengers, it is required to adhere to the same conditions under the Directive
as Vienna airport with over 20 million annual passengers. Bratislava airport argues it is
especially unfair given the historical context; Vienna airport was able to become the dominant
airport in the region as it was not part of the Eastern bloc prior to 1990.
Conclusion

3.429

Given we have received no response from the Slovakian ISA, we have been unable to provide a
complete picture of the situation at Bratislava airport. However given the airport stated it has
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not increased its charges, or held any consultation, since the national transposition of the
Directive it is unlikely the ISA would have provided much more relevant information.
3.430

Bratislava airport does provide some interesting insights regarding market power. It is one of
the few airports under the Directive, which is both under the five million passengers per
annum threshold and is in close proximity to other airports under the Directive located in a
different Member States. Its acquisition by Vienna airport was blocked in 2006, due in part to
market power concerns, although a formal assessment was not undertaken.
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4

Effectiveness
Introduction

4.1

In this chapter we present our findings on effectiveness based on the analysis of data and
stakeholder opinions. We have listed all the evaluation questions that the Terms of Reference
required to be considered and present our findings below for each of them.

Evaluation questions on Effectiveness
4) To what extent is the existing range of remedies (as foreseen by Article 6 of the Directive)
across Member States effective in dealing with possible market power of airports?
4.2

The IA highlighted that some of the drivers of issues in the area of airport charges in Europe
were “the absence in most Member States of a regulatory body or an appeal body that has a
thorough understanding of the airport business and is in a position to take decisions on airport
charges that are independent as well as underpinned by expertise” and “no common respect
across the EU of a basic set of principles that are applied at all EU airports when they
determine (1) their charging systems, and (2) the charges on the basis of these systems”.
Article 6 focussing on remedies was put forward in order to solve this issue. We have provided
in Appendix A, a description of Article 6.

4.3

As explained in Appendix A there are three ranges of remedies possible, according to Article 6
(3) and 6 (4), 6 (5) (a) and 6 (5) (b), but they all have one common point, which is to involve the
ISA. The different procedures that have been offered to Member States means that in some
cases ISAs are put in an arbitration role, whilst in some others ISAs are the party in charge of
determining or approving the charges (or their maximum level directly).
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Table 4.1: Remedy procedures chosen by European states
Approach

General remedy
procedure as
per Article 6 (3)
and Article 6 (4)

Remedy

ISA has the power to intervene where
airports and airlines disagree

Impact on charges

Countries

Suspensive impact on
charges where airport
must wait until ISA
decision to take
forward proposal (if
positive ISA ruling)

Belgium (SDG
assumption for
Wallonia), Bulgaria,
Croatia, Czech
Republic, Estonia,
Finland, Greece,
(probably) Hungary,
Italy (for airports under
ART), Latvia, Lithuania,
Luxembourg, Malta,
Netherlands, Portugal
Romania, Slovakia,
Spain, Sweden and
Switzerland

Article 6 (5) (a)

ISA sets the charges (or approves) the
charges itself

Airport proposal not
taken forward before
ISA’s decision.

Austria, Cyprus,
Denmark, France,
Germany, Ireland, Italy
(for airports under
ENAC), Norway, and
Poland

Article 6 (5) (b)

ISA assesses if airports are subject to
effective competition, when
warranted on the basis of the results,
ISA sets the charges (or approves) the
charges itself

Airport proposal not
taken forward before
ISA’s decision.

United Kingdom

Source: Steer Davies Gleave analysis
Note that that for Slovenia, the responses given (that all 3 remedies were in use simultaneously) has not be
successfully clarified.

4.4

The information in this table comes from our analysis of stakeholder responses. In some cases,
there was some confusion in the responses of the ISAs as to which procedure was used. We
observe from the table above that whilst a majority of states provide a power to intervene for
their ISA, some large Member States require ISA to be more involved (such as Germany,
France, Italy, and in some cases UK).
The quality of the ISAs

4.5

It is important to understand, that for a system of remedies to work effectively and ensure a
fair outcome for all parties, then, as stated in the Impact Assessment, the ISA must have a
“thorough understanding of the airport business, be in a position to take decisions on airport
charges that are independent as well as underpinned by expertise”. A clear finding is the fact
that ISAs are the core pillar for the adequate function of this first step of remedies. If the ISA is
not well skilled, if it has no adequate powers, if it is not truly independent, then there is no
guarantee that the remedies can function as they were intended to.

4.6

However, whilst the Directive requires an ISA to be established, independent and funded, it is
not very explicit nor detailed nor prescriptive about the powers and duties of the ISAs, so this
has been left to each State to define. In some States ISAs have been granted more powers and
duties than in others.
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4.7

When all these conditions (skilled ISA, adequately staffed and effectively independent11) are
effectively fulfilled and ISAs have been granted adequate powers and duties, the ACD can
work well in theory (such as in Ireland, Netherlands, United Kingdom). However, if one or
more of these is missing, as is the case in a number of European states, there is, in practice no
counter-vailing power vis-à-vis airports and a risk of misuse of market power.

4.8

In addition, there are cases where these conditions are met in principle but where there are
local or national legislative frameworks (agreed between the State and the airport
concessionaire) which may constrain severely or even prevent the ISA from being able to
effectively oversee and incentivise airports.

4.9

We provide below an overview of the national situation on ISAs and national frameworks,
according to our analysis of the situation displayed in the country profiles and in the case
studies: in particular the Gatwick case study shows a well empowered ISA behind one of the
few large airport consultation processes identified as “best practice”. The Lisbon case study
shows an ISA who can only intervene to check if the setting of charges does not follow the
formula set out in the concession contract, that is an ISA who is unable to properly make
decisions on charges levels and structure. At Madrid airport, the ISA is powerless by design,
even though it is skilled and independent. At Frankfurt airport, the ISA is more engaged than
its German peers but remains a reactive rather than a proactive ISA.

4.10

This overview if based on the analysis of the stakeholder responses received, as well as
additional documents available (complaints, legal documents, etc.), and represent our views.
More details are available for each State in the country profiles.
Table 4.2: Overview of national ISAs

Market

State

United
Kingdom

Top 5
EU
aviation
market

ISAs

ISA wellstaffed and
skilled?

Independence

Duties and
powers of
ISAs

Framework
that
effectively
restricts ISA?

Adequate
powers and
responsible for
economic
regulation

No

1

Yes

Yes

Germany

16

Varies by ISA.
Some have
funding for
external
studies

Not according to
the national
Monopoly
Commission (see
country profile)

16 ISAs with
limited powers

Possibly since
ISAs are
“supervisory
authorities”
only

Spain

1

ISA believes
itself to be
understaffed

Yes

ISA with limited
powers

Yes, nationally
(DORA and
law)

Other

11

By effective independence, we mean that the ISA has complete control over its budget, that its staff’s
careers have no links with government, airport or airline departments (whilst at the ISA and in the
future), that the ISA does not have to rely on government functions for some of its role or support
functions.
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Market

State

France

Italy

Netherlands

Greece

Portugal

Sweden

Belgium

Denmark

Ireland

ISAs

ISA wellstaffed and
skilled?

1

Probably too
early to say
(ISA less than
12 months old)

Independence

Until 2016: no
Since set-up of
new ISA, yes

Duties and
powers of
ISAs

Framework
that
effectively
restricts ISA?

Recently set-up
ISA. First
indications
appear to show
adequate
powers

Yes, at airports
with
concessions or
CRE (the
largest 4 so
far)

ENAC: No issue
reported with
staffing or skills

ENAC: No

ENAC: limited
powers due to
concessions

Yes,
concessions at
the largest
Italian airports

ART: No issue
reported with
staffing or skills

ART: Yes

ART: adequate
powers, except
on capex

Yes,
concessions at
several Italian
airports

No

2

1

Yes

Yes

Adequate
powers and
responsible for
economic
regulation

1

Unclear
response from
the ISA

Unclear. In the
process of gaining
independence acc,
to airport
stakeholder

Evolving remit,
only appointed
in 2017

Yes for a large
number of
airports
(concession
agreements)

Unknown

Independent but
lacks sufficient
powers

Severely
restricted by
national
framework in
any case

Yes, nationally
(concession
contract)

Low level of
staff, some
airlines stated
knowledge of
ISA is limited

Level of
independence
questioned by
airline
stakeholders

Does not
appear to be
very
empowered,
although has
recently taken
on a more
prominent role

No

Brussels: Yes

Brussels: Yes
(although some
issues in the past)

Brussels:
Adequate
powers but no
economic
regulation

1

1

2

1

1

Wallonia:
Unknown

Recently
restructured so
not able to say

Yes

Wallonia:
Unknown

No

Wallonia:
Unknown

Issues in the past,
but the situation
has recently
improved

Adequate
powers and
responsible for
economic
regulation

No

Yes

Adequate
powers and
responsible for
economic
regulation

No

Other

No
response
from
Walloon
ISA
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Market

State

Poland

Austria

ISAs

ISA wellstaffed and
skilled?

1

Low level of
staff, skill level
unclear

1

Low level of
staff, skill level
unclear

Independence

Duties and
powers of
ISAs

Framework
that
effectively
restricts ISA?

Yes

Adequate
powers and
responsible for
economic
regulation

No

Not raised as an
issue

Responsible for
economic
regulation, but
cannot diverge
from price-cap
law

Yes, powers
restricted by
price-cap
system set by
law

Yes

Adequate
powers but not
responsible for
economic
regulation

No

Unclear but not
raised as an
issue

Adequate
powers but no
economic
regulation

Finland

1

Yes

Czech
Republic

1

Unclear

1

Low level staff,
skills unknown
but likely to be
low

Not raised as an
issue

Adequate
powers but not
responsible for
economic
regulation

No

Hungary

1

Lacking
economic skills
acc. to airport
stakeholder

Yes

Responsible for
economic
regulation

Yes,
concession
agreement

Bulgaria

1

Unclear

Unclear but not
raised as an issue

Unclear

No

Limited powers
due to
concession
agreement

Yes,
concession
agreement

Romania

Cyprus

1

Low

Not raised as an
issue

Croatia

1

Unclear, likely
to be low

Unclear

Unclear, likely
to be low

Yes,
concession
agreement

No

Latvia

1

Unclear

Yes

Adequate
powers but not
responsible for
economic
regulation

Malta

1

Unclear

Unclear

Unclear

Yes,
concession
agreement

Not raised as an
issue

Adequate
powers and
responsible for
economic
regulation

No

Lithuania

1

Unclear, but
likely to be low

Other
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Market

Independence

Duties and
powers of
ISAs

Framework
that
effectively
restricts ISA?

Yes

Adequate
powers but not
responsible for
economic
regulation

No

ISAs

ISA wellstaffed and
skilled?

Luxemburg

1

Low level staff,
skills unknown
but likely to be
low

Estonia

1

Low level staff, skills unknown but
likely to be low

Light-handed
regulation

No

No

Slovakia

1

Low number of staff, skill level
unknown as no issues have been
raised

Not raised as an
issue, Likely to
be adequate

No

No

Slovenia

1

Unclear, but
likely to be low

Yes

Unclear

Yes,
concession
agreement

1

National court
ruled that ISA
had not
examined
charge
application
sufficiently

Probably yes

Unclear

Other
regulatory
bodies are
responsible for
economic
regulation
No

State

Switzerland

Non EU
markets
Norway

1

Low number of
staff but skill
level sufficient

Not raised as an
issue

Adequate
powers but no
economic
regulation

Iceland

1

Not stated

Not raised as an
issue

Unclear

Other

Source: Steer Davies Gleave analysis

4.11

We see from the table above that very few countries actually allow ISAs to implement a
system of economic regulation (including the UK CAA, Irish CAR and the Italian ART – for
airports not under concession - are some of the few examples) and to be able to set/amend
parameters underpinning the calculation of the level of charges at airports. Noting that in the
case of the UK & Ireland such provisions already existed before the approval of the Directive.

4.12

We illustrate below, based on stakeholder information the impact that ISAs may have on the
outcome of the consultation, when they are properly skilled, staffed and independent:



In the UK, the CAA determined that charges would be set according to RPI -1.5% p.a. for
the Q6 regulatory period. This was against Heathrow airport’s request of RPI + 5.6%;
In Spain, the Spanish ISA (CNMC) estimated that, if the transposition of the Directive
applicable to 2017 onwards had given decision powers to CNMC in the setting of charges,
the reduction in charges would have been more than 3.5% p.a. for the following 5 years
versus 2.22% finally approved by the Spanish Government and the 0% proposed by Aena.

After the ISAs have been involved
4.13

If there is still disagreement with the ISAs decisions, then the procedures vary greatly across
European states. We understand that there can be the following situations:
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In some countries, the ISA decision is final. It can of course still be contested in national
courts (refer to Table 4.4);
In some other countries, the ISA decision can be appealed, before going to the national
courts (refer to Table below). This is the case in Ireland for instance, but airline
stakeholders have complained about the composition of the appeal board, as it includes
Ministry appointments.

Table 4.3: European countries where ISA decisions can be appealed, before having to go to national courts

Approach

General remedy
procedure as per
Article 6 (3) and
Article 6 (4)

Article 6 (5) (a)

Article 6 (5) (b)

Country

Appeal possible
against ISA
decision (without
going to national
court)

Finland

To the market
court, by both
Airports and airport
users

Supreme Court

Spain

To the
administrative
court of the
Audiencia Nacional

Supreme Court

Ireland

To an Appeal panel.
Appeals possible
from airports and
users

Poland

Airports (only) can
request to the ISA
re-examination, reopening of
proceedings, or
annulment of the
decision

Administrative
court

United Kingdom

Regulatory
decisions can be
appealed to the
Competition and
Markets Authority
(CMA), UK's main
Competition
Authority

National court

Details

Appeal panel
includes members
appointed by the
Minister

What happens
next, if still
unhappy?

High court

Source: Steer Davies Gleave analysis

4.14

If a party decides to take the dispute to national court, this may involve the administrative
court, or the civil courts. In Germany and Austria, it varies depending on the party suing.
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In Germany, ISAs decisions are appealable to an administrative court only by airports, not
by airlines12. Airlines have no jurisdiction to appeal against ISAs because of a provision of
the Civil Aviation Act. However, we understand that in Germany, users can refuse to pay if
they do not agree with the amount of the airport charges (this has happened before
according to Hessian ISA, Fraport and German airlines consulted). The airports must then
claim the due airport charges before the courts.

Table 4.4: Appeals of ISAs decisions in national courts
Approach

General remedy
procedure as
per Article 6 (3)
and Article 6 (4)

12

Countries

ISA decision appealable

Party who
can appeal

Details

Belgium (Brussels
airport)

To Court of Appeal of
Brussels

Airports and
airport
users

Must be lodged
within 30 days. Does
not have a
suspensive effect

Bulgaria

To Administrative Court
of Sofia

Airports and
airport
users

Must be lodged
within 14 days

Croatia

To administrative court

Airports and
airport
users

No other information
available

Czech Republic

The Administrative court

Airports and
airport
users

No other information
available

Estonia

The Tallinn Administrative
Court

Airports and
airport
users

No other information
available

Finland

To the Supreme
Administrative court

Airports and
airport
users

No other information
available

Greece

Unclear

No other information
available

Hungary

Unclear

No other information
available

Italy (for airports
under ART)

To administrative court

Airports and
airport
users

No other information
available

Lithuania

In national court

Airports and
airport
users

No other information
available

Latvia

To Administrative Court

Airports and
airport
users

No other information
available

Luxemburg

To Administrative Court,
failing it to the High court

Airports and
airport
users

No other information
available

This is the subject of a court case before the Federal German Administrative Court
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Approach

Party who
can appeal

Countries

ISA decision appealable

Malta

Unclear

Netherlands

To the College of Appeals
for Trade and Industry for
ACM’s decisions on
charges. ex officio
investigations can be
challenged to Rotterdam
District Court, then the
College of Appeals

Airports and
airport
users

No other information
available

Portugal

To a court (type not
specified)

Airports and
airport
users

No other information
available

Romania

Unclear

No other information
available

Slovakia

Unclear

No other information
available

Slovenia

Unclear

No other information
available

Spain

To the Supreme Court

Airports and
airport
users

Possible to ask for
injunction and
interim measures

Sweden

To an administrative
court

Airports and
airport
users

No other information
available

Switzerland

To Federal Administrative
Court

Airports and
airport
users

No other information
available

Austria

To administrative or
constitutional courts

Only
airports

No other information
available

Cyprus

Unclear

France

To the Conseil d’Etat

Denmark

Unclear – the ISA stated
its decisions cannot be
appealed

Article 6 (5) (a)

Details
No other information
available

No other information
available
Airports and
airport
users

No other information
available
No other information
available

To administrative court

Only
airports

No other information
available

To civil courts

Airport
users

No other information
available

Germany

Ireland

To the High court

Italy (for airports
under ENAC)

To administrative court

No other information
available
Airports and
airport
users

No other information
available

133 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Approach

Article 6 (5) (b)

Countries

ISA decision appealable

Party who
can appeal

Details

Norway

Civil court

Airports and
airport
users

No other information
available

Poland

To administrative court

Airports and
airport
users

Must be lodged
within 30 days

Airport

Within 42 days from
the date of service of
a compliance order
by the CAA. Can only
question the validity
of the order in Court

United Kingdom

In national court

Source: Steer Davies Gleave analysis

4.15

Stakeholders have highlighted that in their opinion, disputes involving civil/administrative
courts are considered carefully, because of the legal costs involved as well as the perception
that these courts may not necessarily have all the technical expertise required. This was the
case recently in Switzerland, where after airlines appealed the ISA decision related to Zurich
2014-2019 airport charges to the national court, the national court declared itself uncompetent and referred the case back to the ISA. In addition, national courts (whether civil or
administrative or else), consider the dispute in the context of the national law. This means that
where for instance, there is a specific national legal text related to airport charges, such as a
concession law with specific procedures, or where the national Directive transposition sets
some parameters/procedures/ISAs roles, etc., this is taken into account by the courts. As a
result, it should be understood that this remedy procedure, long, expensive and uncertain, is
only effective as long as the national framework of airports charges is adequate13.
Greater involvement of other regulators in the air transport sector

4.16

Related to the issue of airport charges, there has been a significant increase in the actions of
various regulators (beyond the Member States designated ISAs) across Europe:



The Commission has revised State Aid guidelines and investigated many individual airport
or airline cases based on State Aid rules, but also antitrust rules;
Different national advisory bodies have sometimes contradicted their own Member
States’ ISAs:
 Germany: the Monopoly Commission14 in 2016 stressed the need for an independent,
central authority which should undertake the approval of charges, and for market
power analysis to establish which airports in Germany require regulation. It also

13

National courts can raise a reference for preliminary ruling should they have some concerns as to the
interpretation of the national law in view of the Airport Charges Directive.
14

The Monopolkommission is not Germany's national competition authority, but an independent expert
committee, which advises the German government and legislature in the areas of competition policymaking, competition law, and regulation.
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4.17

stated that if there is no market power, extensive charge regulation should be
avoided in favour of a solution negotiated between airports and airlines. If there is
permanent market power, however, an incentive-based ex-ante regulation should be
considered instead of the currently widespread cost-based charge regulation.
 France: The French Audit office clarified that the role of the regulator should
encompass the regulated perimeter (i.e. the regulatory till) as well as the method of
economic regulation chosen at airports.
 Switzerland: The Swiss Surveillant de Prix15 has outlined in 2016 recommendations in
regards to the required regulation for airports in Switzerland, including a Single Till
regulation as the most appropriate way to regulate, regulation which requires a
detailed methodology for setting the parameters of the WACC, as current regulation
allows airports to make excess profits (not based on a reasonable return), and
regulation that should provide users with all necessary information and transparency
to justify proposed charges and the regulator having a clear oversight role.
In addition, the Commission has investigated many issues, not all derived from
complaints, and the Commission has in a number of cases self-referred itself. In total over
8 years, the Commission has investigated, to some extent, 13 Member States. When
complaints have been received, we understand that the Commission has only considered
these complaints after checking that national remedies options had been used. Some of
these complaints have been taken forward and infringements procedures have been
launched.

We understand that the European Court of Justice has not yet been involved, but could be in
the future in case any infringement case would be brought to its attention or any national
court would ask the European Court of Justice to interpret the Airport Charges Directive under
Article 267 of the Treaty on the Functioning of the European Union.
Conclusion

4.18

The Directive provides for a range of remedies. However these remedies rely on two pillars:
firstly an effective implementation resulting in an adequate legal framework at Member State
level, secondly an independent, effective and powerful ISA. Both are necessary, and without
one or both of these, there is no guarantee that the remedies expected by the European
legislator will help enforce the provisions of the Directive.

4.19

However, the amount of complaints received and investigation undertaken by the Commission
and national regulators is significant and shows the extent of the problems: Firstly, the
national frameworks are not always adequate (including in some of the largest EU aviation
markets), and prevents ISAs playing their intended role. Secondly, putting aside national
frameworks adequacy, in at least two States (France, Luxembourg) ISAs have been found by
national courts not to be independent. There are some questions raised for many others too.
A number of ISAs are also deprived from effective powers in some cases of concession
agreements/laws.

15

The Surveillant de Prix is an independent price review body, separate to the ISA in Switzerland.
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4.20

We find that these problems have resulted in part from the provisions of the Directive which
are succinct but vague on what adequate national frameworks should look like and resulted in
Member States being given flexibility to tailor their framework according to their interests. We
also believe that the Directive could have been better defined on what effective ISAs should
be. However, the problems also stem from the form of transposition (such as in Germany).

- Is there any evidence to suggest that particular airports may misuse their market power? If
so, in what form (e.g. over/under investment, inefficient operations, excessive charges, poor
service quality)?
Market power and misuse of market power
4.21

It is important to draw a distinction between possessing some market power and misusing
that market power. Possessing market power merely implies an airport holds a dominant
position within its defined market, which may be reflected in high market shares, and its users
have limited choices for switching; whereas misuse of market power suggests an airport is
using its dominant position by, for example, charging above the level of a competitive market
or making profits above the level of a competitive market (super-normal profits).

4.22

One of the reasons it is difficult to ascertain whether airports possess – or misuse – market
power, without undertaking a formal market power test, is that it is not straightforward to
calculate the level of charges or profit associated with a competitive market. This is because,
in reality few (if any) airports operate in a market that is close to being perfectly competitive.
Moreover, the level of charges and profitability even in a competitive market will depend on
which part of the investment lifecycle an airport is. Below we present an analysis based on
what we consider to be the best available proxies for the profit level and prices in competitive
airport market.
Profitability

4.23

Analysis of the data shown by ICAO16 in its State of Airport Economics paper suggests that the
average earnings before interest, tax, depreciation and amortisation (EBITDA) margin of
airports worldwide, across all airport sizes, was 47.0% in 2014, which is relatively high
compared to other industries. Although this is not the profit margin associated with a perfectly
competitive market, it does provide a worldwide benchmark of airport profit margins. Based
on the analysis of 37 airports and airport groups shown in Figure 4.1 below, the 2015 EBITDA
margin of 9 European operators was above the worldwide average benchmark above. These 9
operators handled more than a third (35.3%) of passengers covered by the Directive (based on
their 2015 traffic).

16

https://www.icao.int/sustainability/Airport_Economics/State%20of%20Airport%20Economics.pdf
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EBITDA margin
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Figure 4.1: Evolution of EBITDA margin at airports and airport groups, 2009 and 2015
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place of 2009

The 10 airports and airport networks, shown in Figure 4.1, with the highest EBITDA margins in
2015 are shown in the table below.
Table 4.5: EBITDA margins of selected airports
Airport

2016
Passengers

Athens

20.0m

ANA

2015
EBITDA
margin

Till

Type of economic
regulation

Text/Doc for economic
regulation

70.2%

Dual till

Rate of return

Airport Development
Agreement

44.5m

61.1%

Modified/hybrid
till

Price-cap

Concession agreement

London
Heathrow

75.0m

58.1%

Single till

Price-cap

Civil Aviation Act 2012
and Heathrow's Licence

Copenhagen

29.0m

56.0%

Modified/hybrid
till

Price-cap

National law

5.1m

53.2%

Unknown

Amsterdam

63.6m

51.7%

Modified/hybrid
till

Rate of return

National law

Zurich

27.6m

50.8%

Modified/hybrid
till

Rate of return

National law

Edinburgh

12.3m

50.3%

Unknown

No regulation

Swedavia

39.6m

49.3%

Modified/hybrid
till

No regulation

9.6m

46.7%

Dual till

Malta

Venice

No regulation

Price-cap

Concession agreement
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Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

4.24

Most (7/10) of the airports in Table 4.5 are under some form of regulation and have EBITDA
margins close to or above the world average. As has been discussed in the country profiles and
case studies, airport users have been highly critical of the regulatory framework at many of the
airports above. Another interpretation is that where incentive based regulation is in place the
airports have strived to improve performance within the regulatory framework.

4.25

The same proportion of airports from Table 4.5 use a dual or hybrid till approach. This means
aeronautical income is used for aeronautical expenditure leaving all (or under a hybrid till,
some) non-aeronautical income to provide for non-aeronautical expenditure. Under a dual or
hybrid till system, the non-aeronautical revenue is also usually not under the scope of any
economic regulation.

4.26

The figure below shows the evolution of aero revenue/total revenue ratio by type of till at 34
airports and airport groups between 2009 and 2015, covering 52 out of the 79 airports in the
scope of the Directive and 83% of passengers in the scope of the Directive in 2015 (67% of
total passengers at EU28+3 airports). The airports and groups are presented in order of
increasing passenger traffic within each till type.

not defined

free to
set prices

dual

80%

hybrid

Aero revenue/Total revenue ratio

90%

single

Figure 4.2: Evolution of Aero/Total revenue ratio at airports and airport groups by till, 2009 and 2015
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Source: Airport annual accounts, stakeholder consultation responses, Steer Davies Gleave analysis

4.27

Aero revenue as a proportion of total revenue has increased at 22 out of the 34 airports and
airport groups, accounting for 39 of the 52 airports in the sample. The largest increase (50
p.p.) was observed at Venice, with the largest drop (-17 p.p.) seen at Tallinn. We observe that,
on average, the aero-to-total revenue ratio is higher for dual till airports than for others, and
particularly for small and medium-sized dual till airports. However, we also note, as shown in
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the figure below, that EBITDA margin for dual till airports is on average lower than for others
(this many correspond most strongly to airport size), implying that costs at these airports are
higher in relation to their revenues, than at others. Higher relative costs could be the result of
lower productivity than that achieved at other airports. Lower relative revenues could point
towards not-as-well-developed non-aeronautical revenues resulting from commercial activity
than those at other airports.

EBITDA margin, 2015

not defined

dual

free to
set prices

70%

hybrid

80%

single

Figure 4.3: EBITDA margin at airports and airport groups by till, 2015
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Source: Airport annual accounts, stakeholder consultation responses, Steer Davies Gleave analysis

4.28

Figure 4.4 below shows the percentage point change in EBITDA margin between 2009 and
2015 at airports and airport groups, covering 46 out of the 79 airports in the scope of the
Directive and 72% of passengers in the scope of the Directive in 2015 (58% of total passengers
at EU28+3 airports). The split is by airports and airport groups that commissioned significant
investments (e.g. new or extended terminals, aprons or runways) between 2010 and 2015 and
those that did not deliver any significant pieces of infrastructure over the period. The airports
and groups are presented in order of increasing passenger traffic within each capex category.
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Figure 4.4: Percentage point change in EBITDA margin from 2009-2015, by capex
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4.29

The percentage point change in the EBITDA margin is positive for 30 out of the 37 airports and
airport groups, accounting for 37 of the 46 airports in the sample. The largest increase (29
p.p.) was observed at Venice, with the largest drop (-16 p.p.) seen at Tallinn, both airports
where there has not been any significant investment over the period. We do however note,
that at airports where there has been significant capex that has been commissioned between
2009 (exclusive) and 2015 (inclusive), there has been an increase in EBITDA margin in almost
all cases. This is expected, as airports look to increase their earnings in order to cover the
additional depreciation on the new assets, service any related finance costs and make a return
on their investment.

4.30

Our analysis does not reveal a notable trend or apparent relationship between airports’
profitability and other characteristics, such as their ownership or existence of a concession, or
the type of economic regulation applicable.

4.31

Although EBITDA margins may give an indication of the misuse of market power, they only
take account of airports’ revenue from both aeronautical and non-aeronautical activities at an
aggregate level. When assessing airport market power, many of the market powers tests
discussed in Appendix D consider it appropriate to define the market as the bundle of services
provided to airlines and this does not include the market for non-aeronautical revenue.
Therefore, when considering airports’ potential misuse of market power in relation to the
services they provide to airlines, it might be more appropriate to consider only income and
costs related to aeronautical services and their charges.
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Level of charges
4.32

To assess potential misuse of market power, in the market for the bundle of services provided
to airlines, it may be more appropriate to analyse the level of charges as opposed to the
profitability of the entire airport. Airports are likely to possess some market power if they are
able to raise prices without incurring a loss in demand for their services and are likely to be
abusing market power if they are charging prices above those found in a competitive market.
However, for the reasons discussed, it is not possible to know what the price level would be in
a perfectly competitive market without undertaking a market power test – and even in this
case, estimates would be subject to limitations.

4.33

The average increase in airport charges, across the four scenarios described in Chapter 3,
between 2009 and 2016 is 23.3%. The increase in charges, at airports within the scope of the
Directive, where the increase in charges between 2009 and 2016 has been greater than this
average, is shown in Figure 4.5. Although this is not an indicator of what the increase would be
in a competitive market (and does not take account of the traffic shares across the four
scenarios) it does provide an indication of where increases in charges have been particularly
high.
Figure 4.5: Increase in charges at selected airports (in scope of the Directive), Scenarios 1-4, between 2009 and
2016

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.34

The mix of regulatory frameworks, at the airports shown in Figure 4.5, suggests there is not a
strong link between the type of economic regulation and above average increases in charges.
However it should be noted that ten of the airports are operated by AENA in Spain and ten
(the eight Italian airports plus Budapest and Zagreb) are operated under concession
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agreements where the parameters for setting charges are pre-defined. The issues associated
with the Spanish regulatory framework and concession agreements have been discussed in
more detail in in Chapter 3 and will be further addressed in Question 2.
4.35

Although an above average increase in charges may imply some use of market power, the
level of charges cannot be treated in isolation; an increase in charges may have been used to
fund increases in service quality or to fund capital expenditure, or in some cases to move from
a publicly operated airport to a private airport operation.

4.36

The level of capital expenditure at the airports shown in Figure 4.5 is varied. At some airports
(including, but not limited to Alicante, Barcelona, Frankfurt, Hamburg, Heathrow, Milan and
Zagreb) there has been a relatively large amount of capital investment which will have been
financed in part through airport charges (depending on their regulatory arrangements). In
relation to both capital expenditure and service quality, detailed analysis would be required at
each airport to ascertain whether the increase in charges constituted a use of market power.
As there is no comprehensive source of capital expenditure information across European
airports, this has not been possible.

4.37

Airports with constrained capacity, such as London Heathrow, also present a greater risk of
market power misuse. Given there is often more demand for capacity at such airports than is
available, airport operators can misuse their market power, through under-investment, poor
service quality or excessive charges (where these areas are not regulated), but not experience
a reduction in demand sufficient to affect operations.
Conclusions

4.38

Based on the evidence presented, it is likely that some airports under the Directive may have
market power and use it when setting charges. Several airports’ profit margins are far above
the world average and the increase in charges in recent years at some airports has been very
high compared to other airports under the Directive. However, there may be good reasons for
these increases including large capital investment programmes and changes to the operating
model of the airport. Large increases in profit margins and charges levels have often coincided
with a change in ownership, for example with a move to being operated under a Concession
Agreement. However without a formal market power assessment, and an estimation of the
profit margin or charges level associated with a competitive market, it is not possible to assert
this definitively.

5) In which ways have industry actors made use of the Directive's provision allowing for
justified modulation of charges and services for users, while preventing discrimination?
4.39

Charges may be differentiated or modulated to correspond to different levels of service
provision or the different environmental impact of aircraft operations.

4.40

In principle, a differentiation in charges would be based on differentiation in the level of
service offered and would be cost-reflective. Modulation of charges, on the other hand, is
aimed at addressing externalities, such as noise and emissions, and does not reflect the direct
cost of provision of a service by the airport. Modulation acts as a market mechanism of
mitigating environmental impacts through pricing out polluting aircraft types and incentivising
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cleaner and quieter ones. A modulation in charges would in theory be revenue-neutral, but in
practice it is not possible to demonstrate this, especially ex-ante when airport charges are set.
4.41

For example, were a noise compensation scheme for the local community to be put in place,
the overall cost of it could be funded by a noise charge (see next section on limited evidence
of hypothecation). This charge could be a flat fee, or it could be modulated by the noise
performance of different aircraft. The aim would remain to raise sufficient revenue to fund the
(planned) cost of the scheme. The introduction of the charge itself is not thought of as
modulation, the differential application of the charge is considered as modulation.

4.42

The revenues generated from differentiated charges would be used to cover the cost of
provision of the corresponding services. The figure below shows the types of differentiation by
level of service, as provided by airports in their responses to the stakeholder consultation.
These include differentiation for:






Separate, low cost terminals;
Separate piers;
Contact and remote parking;
The use of boarding bridges; and
Peak charging.

Figure 4.6: Differentiation of charges by level of service
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Source: Steer Davies Gleave analysis of stakeholder consultation

4.43

Charges are differentiated at a total of 27 out of the 56 airports that responded to the
stakeholder consultation. Charges are differentiated as follows:




In three ways at two out of the 27 airports;
In two ways at six out of the 27 airports; and
In just one way at the remaining 19 out of the 27 airports.
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4.44

In addition to the above, charges are often differentiated at hub airports between OriginDestination (OD) passengers and transfer passengers, with discounts offered for the latter.
Low cost carriers, which do not use transfer facilities and services, see this as discriminatory
since transfer passengers use airport facilities just as, if not more, intensively than OD
passengers. The systems in place to support the minimum connecting times and transfer of
baggage place higher demands on the airport than those used by OD passengers.

4.45

As shown in Figure 4.6, the majority of airports do not differentiate their charges or services
provided. Where airports do provide differentiated charges, they explain that this is done on
the basis of cost-relatedness. For example:






different charges based on the cost of providing varying levels of service at different
terminals/facilities used;
peak/off-peak or seasonal pricing relating to the cost of providing the staff cover required;
different charges for Schengen and non-Schengen passengers, based on the cost of the
additional space and staff dedicated to immigration and border control. This
differentiation may also reflect a different level of utilisation of dedicated gates and
segregated areas of the terminal; and
different charges relating to the utilisation of capacity, based on the punctuality or
turnaround performance of airlines.

4.46

Airports have not provided an explanation for the differentiation in charges between OD
passengers and transfer passengers. Some airports (e.g. Amsterdam) indicated that this
differentiation is a strategic choice which is made to indirectly support overall passenger
volumes. Airports’ direct customers are the airlines, not passengers (i.e. transfer passengers
do not choose their connecting airport on the basis of its transfer passenger charge). Transfer
passengers help improve the profitability of airlines and support the viability of routes. In
discounting transfer passenger charges, airports are supporting their overall passenger
volumes and their portfolio of routes – although, clearly, this is only focussed on network
carriers rather than LCCs which do not offer connections.

4.47

Where a menu of charges is available and these are differentiated, IATA does not consider that
this differentiation is always sufficiently justified or that the allocation of costs is always
necessarily transparently demonstrated. At the same time, airlines point out that, in principle,
these differentiations are only reasonable and non-discriminatory if each airline is provided
with exactly the build-to-demand infrastructure or service it requires, or can freely choose
among the alternatives. Conditions of use may limit some airlines from using certain
infrastructure by, for example, only allowing short turnarounds.

4.48

At airports where this differentiation has been facilitated by the provision of additional
infrastructure, but where capacity constraints did not exist, this may in fact increase overall
costs at these airports, rather than reduce them. IATA identified the Go terminal at
Copenhagen, the “basic gates” at Budapest, the (former) differentiation between T1 and T2 at
Sofia, and the different gate waiting areas foreseen for the new Berlin airport, as examples of
where additional infrastructure has been provided in the absence of capacity constraints.

4.49

However, airlines also point out that discriminatory charges are present in cases where
services are bundled and charged together, but not all of these are used. Ryanair referred to
the new Berlin Brandenburg (“BER”) terminal for example. BER has to date cost over €6bn to
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build, and will be a brand new, state-of-the-art terminal once it opens, in contrast to the older
and inferior Berlin Schonefeld (“SXF”) terminal. FBB, the airport operator which operates both
BER and SXF, has refused to differentiate charges between the two different airports, despite
the evident difference in quality between BER and SXF, and recommendations by airport
users.
Conclusions
4.50

Overall, airports have looked to differentiate their charges and services provided by:



4.51

Unbundling services and providing a menu of charges (see also question 8); and
Providing different levels of service, sometimes at dedicated facilities.

However, the approaches taken by airports are not common/uniform and airlines do not
consider that the differentiation in charges is sufficiently justified, with different airlines taking
different views (depending on their business models) on whether the differentiation is
welcome, sufficiently transparent and available without discrimination.

- To what extent has modulation of charges been based directly or indirectly on noise
performance, NOX, CO2, emissions of aircraft? How was this reflected in effective packages
of compensation and mitigation schemes for e.g. local communities?
4.52

The environmental modulation of airport charges has taken the following forms:




4.53

Modulation for noise:
 Built into the landing charge or charged separately as an additional charge;
 Fixed charge based on aircraft type, decibels (dB) or noise chapter, or a factor applied
to another charge (e.g. landing) based on the same parameters.
Modulation for emissions:
 Local impacts: NOX – variable charges based on the mass of NOX emitted or the
aircraft type;
 Global impacts: CO2 – charges for CO2 are not used by airports.

The figure below shows the types of modulation used by airports, based on their responses to
the stakeholder consultation.
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Figure 4.7: Environmental modulation of charges
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4.54

In addition to the above results from the stakeholder consultation, our analysis of airports’
published charges indicates that some form of noise modulation was used at 48 out of 79
airports in 2016 (61%), up from 42 in 2009. Modulation for emissions was used at 16 out of the
79 airports (20%), up from 10 in 2009.

4.55

The figure below shows the approaches used in modulating for noise, based on analysis of
published charges in 2009 and 2016. Overall the approach to charging for noise has not
changed materially, with the predominant method remaining a factor based on dB.
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Figure 4.8: Modulation for noise approaches, 2009 and 2016
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Table 4.6: Modulation for noise approaches by airport, 2009 and 2016
Airport
ACE
AGP
ALC
AMS
ARN
BCN
BHX
BOD
BRS
BRU
BSL
BUD
CDG
CGN
DUS
EDI
FRA
GLA
GOT
GVA
HAJ

Approach to noise modulation
2009
Factor based on aircraft type
Factor based on aircraft type
Fixed based on dB
Factor based on dB
Factor based on dB
Factor based on dB
Factor based on noise chapter
Factor based on aircraft type and time of day
Factor based on aircraft type
Factor based on aircraft type
Factor based on dB
Fixed based on aircraft type, noise chapter and
time of day
Factor based on aircraft type
Factor based on db and time of day
Fixed based on aircraft type and time of day
Factor based on db and time of day
Factor based on noise chapter
Fixed based on aircraft type
Fixed based on aircraft type and time of day

2016
Factor based on dB
Factor based on dB
Factor based on dB
Factor based on dB
Fixed based on dB
Factor based on dB
Factor based on dB
Factor based on db and time of day
Factor based on noise chapter
Factor based on aircraft type and time of day
Factor based on aircraft type
Factor based on aircraft type
Factor based on dB
Fixed based on aircraft type, noise chapter and
time of day
Factor based on aircraft type
Factor based on db and time of day
Fixed based on aircraft type and time of day
Factor based on db and time of day
Factor based on noise chapter
Fixed based on aircraft type
Fixed based on aircraft type and time of day
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Airport
HAM
HEL
IBZ
LGW
LHR
LPA
LTN
LYS
MAD
MAN
MLA
MRS
MUC
NCE
ORY
PMI
PRG
STN
STR
SXF
TFS
TLS
TXL
VIE
VLC
WAW
ZRH

Approach to noise modulation
2009
Fixed based on aircraft type and time of day
Factor based on db and time of day
Fixed based on noise chapter
Fixed based on noise chapter
Factor based on dB
Factor based on dB
Factor based on dB
Factor based on aircraft type and time of day
Factor based on dB
Factor based on time of day
Factor based on dB
Fixed based on dB
Factor based on dB
Factor based on dB
Factor based on dB
Factor based on aircraft type
Factor based on noise chapter
Fixed based on aircraft type
Fixed based on aircraft type
Factor based on dB
Fixed based on aircraft type
Factor based on aircraft type
Fixed based on aircraft type and time of day

2016
Fixed based on aircraft type and time of day
Factor based on db and time of day
Factor based on dB
Fixed based on noise chapter
Fixed based on noise chapter
Factor based on dB
Fixed based on dB
Factor based on dB
Factor based on aircraft type and time of day
Factor based on dB
Factor based on time of day
Factor based on dB
Fixed based on dB
Factor based on dB
Factor based on dB
Factor based on dB
Factor based on aircraft type
Factor based on noise chapter
Fixed based on aircraft type
Fixed based on aircraft type
Factor based on dB
Factor based on dB
Fixed based on aircraft type
Factor based on dB
Factor based on dB
Factor based on aircraft type
Fixed based on aircraft type and time of day

Source: IATA Airport, ATC and Fuel Charges Monitor Oct.2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.56

There is considerable variation in the methods for the calculation of noise charge across the
airports in scope of the Directive, and this introduces a high level of complexity. In the first
instance, noise charge may be calculated as a standalone charge or integrated in the landing
charge directly (e.g. factored based on aircraft noise characteristics) or indirectly (e.g.
differential charging for different times of the day). As a standalone charge, noise may be a
fixed amount or a surcharge as a proportion of the landing charge. Subsequently, the
magnitude/proportion of the noise charge may be dependent on numerous factors including
aircraft and engine type, ICAO noise chapter, perceived/observed noise level (dB), time of day
or any combination of the above. Where noise charge is dependent on aircraft type, there is
often variation between different airports as to which category each aircraft type belongs to.
For example, each German airport uses a different aircraft noise categorisation system, and
this is again different from those adopted by French/AENA airports. Furthermore, the
information regarding the categorisation for different aircraft types is often difficult to find
and may be unclear.

4.57

Where emissions charges are applied, these tend to be a rate per kg of NOX emitted. As also
noted above, charges for CO2 emissions are not used by airports.
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4.58

The figure below shows the average percentage of total airport charges that are
environmentally-driven (noise and emissions) in 2009 and 2016, where it has been possible to
identify and calculate these separately. We note that noise is often incorporated as part of the
landing charge (i.e. where the landing charge is determined by the aircraft noise chapter), in
these cases it is not possible to separate out the noise and landing component of the landing
charge. Of the 47 airports that modulate their charges for noise, nine were directly applied to
the landing charge in 2016 (also nine out of 42 in 2009) and are not included in the analysis
below.

Proportion of evnironmental charges per
turnaround

Figure 4.9: Proportion of environmentally-driven charges relative to total turnaround charges by value, 2009 and
2016
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

Environmental charges are based on the aircraft and engine types. The long-haul scenario 2
uses the largest aircraft analysed (Boeing 777-200 with two Trent 892 engines installed), has
an early morning arrival and has the highest proportion of environmentally-driven charges.
This scenario also has the highest overall level of charges per turnaround (see Question 8),
therefore the environmentally-driven charges appear to increase disproportionately in relation
to aircraft size, reflecting the relative environmental impact of larger aircraft. For example, the
mass of NOX emissions per landing and take-off cycle produced by the B777 used in our
analysis is nearly five times greater than that produced by the A320, but it only provides 0.7
times more seats.
4.59

The overall proportion of environmentally-driven charges relative to total turnaround charges
remained small in 2016 (less than 4% for the long-haul scenario and approximately 1% for the
others), while this proportion increased between 2009 and 2016 across all scenarios. The
largest increases were for the long-haul scenario 2 and regional scenario 4. These increases
were primarily driven by changes in the structure of noise charges and the rates levied for the
largest (long-haul) and smallest (regional) aircraft. For example, at German airports, the noise
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charges for the largest aircraft were increased between 2009 and 2016, and charges for
regional aircraft were introduced. Charges for short-haul aircraft in the middle of the noise
classification range were not significantly changed (i.e. the noise classification/rate scale was
“stretched”).
4.60

The extent to which the revenues generated from modulated charges are hypothecated
and/or used directly to provide effective packages of compensation and mitigation schemes is
often not clear. The table below provides a summary of the uses of the noise-related
revenues. It is based on stakeholders’ responses to the consultation and a result does not
provide a comprehensive overview of current compensation/mitigation schemes across the
EU28+3. With the exception of a temporary noise surcharge in place at Amsterdam and the
arrangements in place in Switzerland and the Czech Republic, there is no direct link between
the charges levied and the compensation and mitigation schemes locally, if these exist.
Table 4.7: Noise-based modulation of charges – use of associated revenues
Airport

Description

LHR/LGW/BRS

Noise insulation scheme in place for local community. Value of noise charges not
linked to the cost of the scheme.

AMS

Amsterdam Schiphol previously levied a noise surcharge of €2.00 on departing
passengers to fund noise insulation in housing around Schiphol. This scheme ended
after all qualifying houses had been modified.
Schiphol airport however still applies a weighting to landing and take-off charges
based on noise emissions.

FRA

Frankfurt includes a noise related component in their take-off and landing charges
categorised by aircraft type.
In addition to this the airport charges a separate fee to finance noise reduction
measures; this is composed of a fee of €0.24 per departing passenger and a fee of
€0.04 charged per 100kg of aircraft on arrival and departure.

HAM

Compensation and mitigation schemes and their cost is not directly linked to the
modulation of charges based on noise and emissions at Hamburg.

FCO/CIA/BLQ/NAP

Several Italian regions have introduced a noise tax on airlines, named IRESA. This tax
is currently capped at €0.50 per passenger, and is not a revenue for the airport.
According to the Provincial Tax Tribunal of Rome the tax income generated from this
tax in Lazio goes to the treasury of the region with no real environmental objective
(instead of being allocated to the management and reduction of the social costs
associated with aircraft noise emissions). As a consequence, the Tax Tribunal ordered
the disapplication of the tax and the cancellation of the payment notices (waiting for
the final judgment).
However, the tax continues to be applied by other regions (e.g. Emilia Romagna and
Campania), with no issues with respect to the allocation of the related revenues
having emerged.

GVA/ZRH

Separate noise funds have been established at each airport to offset the noise-related
costs incurred for mitigation measures, including sound insulation and formal
expropriations. All revenues from the noise charges are credited to the noise funds
and used for noise-related purposes only. The value and timeframe of the required
measures is communicated with airlines. The funds will be dissolved when the
implementation of the measures has been concluded. Noise-related charges are
calculated so that the value of the funds at the time of dissolution will be zero (i.e. the
approach is overall revenue-neutral for the airports).

150 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Airport

Description

SOF

Noise and environmental charges at Sofia are aimed at covering all costs for activities
related to the reduction of harmful effects on the environment – noise, emissions,
and soil and water protection. The extent to which the revenues raised by the
environmental charges correspond to the above costs is not known.

PRG

All proceeds from noise charges at Prague are utilised for noise measurement and
alleviation measures for the local community.

TXL/SXF

The introduction of noise charges was accompanied by a corresponding reduction in
take-off and landing charges. The revenues from the noise charges are used to cover
the costs of the airport infrastructure.

CDG/ORY

The noise rating classification applicable at Aéroports de Paris is based on a
compensation scheme. More details are not available.

Source: Steer Davies Gleave analysis of stakeholder consultation

Conclusions
4.61

It is not clear how local communities may directly benefit from the modulation of charges in
terms of compensation packages or mitigation schemes. The extent to which the
environmental modulation of charges impacts on the decisions of airlines to use different
aircraft types at a given airport, and consequently deliver indirect benefits to the local
community through reduced noise or emissions, is also not clear. It is likely that airlines’ fleet
choices are influenced primarily by fuel efficiency and maintenance costs than incremental
airport charges (between 1% and 3% of airport charges, where airport charges represent 1520% of LCCs’ costs or 4-8% of network carriers’ costs as discussed in paragraph 8.26. IATA
stated that airports have not been able to demonstrate that environmental charges drive fleet
renewals, while its own analysis has shown17 that ongoing fleet improvements have not been
influenced by the introduction of environmentally modulated charges at some airports.

- How does the extent of modulation at airports covered by the Directive compare with the
situation at i) other EU airports and ii) comparable non-EU airports?
4.62

As described above, airport charges may be differentiated in a number of ways, including
separate, low cost terminals; separate piers; contact and remote parking; the use of boarding
bridges; and peak charging.

4.63

The following differentiation is applied in 2016 at the EU comparator airports that are outside
the scope of the Directive:






Florence: none;
London City: peak/off peak charging;
Cork: contact/report parking charges and use of boarding bridges;
Tenerife North: use of boarding bridges; and
Timisoara: none.

17

https://www.iata.org/policy/Documents/environmental_tax_pdf.pdf and
https://www.iata.org/policy/infrastructure/Documents/Noise-related_charges.pdf
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4.64

At non-EU comparator airports, the following differentiation was used in 2016:






Casablanca: use of boarding bridges;
Dubai International: use of boarding bridges;
Sao Paulo Guarulhos: contact/remote parking charges;
Chicago O’Hare: none, although differentiation for long-term/month-to-month
signatories; and
Sydney: separate terminal.

4.65

Charges are differentiated in similar ways at airports covered by the Directive and comparator
airports in the EU and outside of the EU not covered by the Directive. Chicago O’Hare is
perhaps the only exception amongst the airports considered, where airlines are much more
involved in operating airport infrastructure and their own terminals (following the US model).
Here, differentiation is based on the duration of the airport-airline contract and might be
likened more closely to the discounts provided by EU airports through incentives or bilateral
commercial arrangements.

4.66

Charging for noise is relatively widespread at airports covered by the Directive (59%), while
charging for emissions is more limited (20%).

4.67

Of the comparator EU airports that are not covered by the Directive examined in this study
(Cork, Florence, Timisoara, London City, Tenerife North and case study airport Verona), only
Tenerife North directly levied noise charges, while none of these airports levied any emissions
charges in 2016. The noise charges at Tenerife North apply to only the very noisiest aircraft.

4.68

In the case of Cork and Tenerife North, this is consistent with the charging structures used at
airports covered by the Directive under the same ownership (DAA and AENA, respectively).
Florence and Verona are subject to local government noise taxes which do not form a revenue
for the airport (see Table 4.7 above). London City airport operates under a regime of complex
planning restrictions, which include noise-factored annual, weekly and daily movement limits,
however, despite this, it does not apply noise-based charges.

4.69

None of the five non-EU comparators (Casablanca, Dubai International, Sao Paulo Guarulhos,
Chicago O’Hare and Sydney) levy environmentally-driven charges. Given the different contexts
in which these airports operate, the absence of environmental charges may reflect a number
of factors. For example, the US Federal Aviation Authority (FAA) policy on airport rates and
charges states that airports may include reasonable environmental costs (e.g. noise) only to
the extent at which the airport proprietor incurs corresponding expenses. However, despite an
expansive residential sound insulation program being in place at Chicago O’Hare, the airport
does not appear to apply any related charges to airlines. This may be the result of the costs
being borne by the City of Chicago, which owns the airport, without these being passed
directly through to airport charges.
Conclusions

4.70

Environmental modulation of charges is more prevalent at airports covered by the Directive
than at comparator airports both inside and outside the EU. This is probably the result of a
combination of variables rather than a direct effect of the Directive itself, particularly given
airports stated that the Directive has not materially impacted the structure of their charges, as
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also seen in our comparison in the structure of their published charges between 2009 and
2016 (see question 8, paragraph 4.168).

- What is the level of interest from stakeholders for such modulation and what are potential
barriers preventing it?
Differentiation of charges
4.71

Airlines are not in agreement on whether differentiated pricing for a differentiated level of
service should be used by airports. Low-cost carriers are generally in favour of differentiation;
Ryanair stated differentiated charges should be required where the airport services vary in
scope and quality, and that this practice would be consistent with the principle of costrelatedness. Ryanair also argued that some airport operators that are currently offering clearly
differentiated services are not offering differentiated prices; for example, Berlin Schonefeld
and Berlin Tegel charge broadly the same prices yet offer a different quality and scope of
service.

4.72

On the other hand, IATA argues that airports should offer a generic level of low cost facilities
and services (with no differential charging between airport terminal buildings) to all airlines, to
demonstrate their industry-commitment to cost reduction, cost efficiency and continual
improvement. Premium charges are only acceptable where additional facilities or services,
such as boarding bridges and premium lounges, are specifically requested by and provided to
individual airlines. Where differential pricing is imposed, IATA states there should be
transparency to ensure any differentiation is limited to the cost of those services (such as
boarding bridges or baggage belts) where a real differentiation in service is offered. In many
areas, such as runway, fire and rescue or security, there is often no cost differential involved.

4.73

The German airline association (BDF) believes charges should generally be based on a general
standard with equal pricing, regardless of the terminal used, in accordance with the 'one
airport one fee' principle. This is because differentiation is only reasonable when airport users
are provided with build-to-demand infrastructure or service or can freely choose amongst the
alternatives – as is the case at many US airports where airlines, or groups of airlines, are
allowed to operate their own terminals.

4.74

IATA also opposes peak charging, on the basis that it redistributes costs between airlines
arbitrarily and is largely ineffective in addressing airport congestion. It notes, for example, that
at hub airports peaks may not be easy to avoid in practice, as hub airlines and alliances
coordinate long-haul routes and short-haul feeders in waves, while in general airline schedules
seek to correspond to passenger demand. Airports, however, have suggested that some peak
charging may be justified based on staff requirements and the intensity with which the
infrastructure is used.

4.75

Airlines are generally willing to accept the modulation of environmental charges, where the
proceeds are used to pay for noise or emissions abatement measures. However, in many cases
airports are unable to demonstrate that this is the case and modulation of environmental
charges is simply seen as an incremental approach to generating more revenue. Furthermore,
some airlines have questioned whether modulation incentivises the use of quieter, or lesspollutant-emitting aircraft.
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4.76

Airports were asked about how the environmental modulation in charges is reflected in
packages of compensation and mitigation. Responses were not able to illustrate concretely
that noise and emissions charges are used to pay for noise or emissions abatement measures
and not used to generate additional revenues (albeit with the potential to influence airline
behaviour at the margin in an environmentally friendly way).

4.77

IATA explained that, in 2014, Heathrow airport proposed (and later implemented) a large
increase in the landing charges paid by relatively noisier aircraft (on one specific category,
landing charges increased by more than 200%). However, the airport was not able to provide
any justification that the charging proposals would drive fleet renewals. IATA provided
extensive evidence that fleet improvements happened at a number of airports with or without
the implementation of modulation of charges based on noise.

6) Have organisational and procedural arrangements led to increased clarity and fairness in
setting airport charges?
4.78

The Directive has partially succeeded in ensuring a common framework for transparency,
consultation process, remedies, non-discrimination and the set-up of independent and
empowered ISAs across Europe. In 2009, the situation on transparency and consultation
requirements was very patchy across Europe: whilst there were existing requirements in some
Member States (such as Netherlands, Ireland, UK), in others there was little or nothing. In
some jurisdictions, there were no supervisory or regulatory authorities, leaving Finance or
Transport Ministries to determine the level and structure of airport charges. Remedies existed
sometimes but not necessarily in a consistent manner across Europe. The only framework in
place was ICAO Doc 9082 guidance which provided basic guidelines and was not legally
enforceable. Therefore, we have found that there is little disagreement among stakeholders,
whether they are airports, airlines, ISAs or Member States, that the success of the Directive
has been to introduce more consistency on these key principles. 21 ISA supported this view,
along with 15 airports and ACI Europe and 6 airlines and their representatives. They stated:





“The main benefit has been the fact that the Directive has set a common framework
especially for the consultations process and for transparency purposes” (an airport);
“The Airport Charges Directive provides more transparency on the charges setting process
as it defines the minimum requirements regarding the info to be provided and the
consultation process” (an airline);
“The Directive clarified consultation and transparency requirements on airport operators
that were not previously set out explicitly in law” (an ISA);

4.79

The Directive has had a major impact on the consultation process across Europe, which it has
rendered mandatory and annual as per Article 6. The Directive also introduces in Article 7 a list
of information to be exchanged by both the users and the airlines. This is one of the successes
of the Directive, acknowledged by the vast majority of stakeholders. However the Directive
remains non-prescriptive in many areas leading to its objective of fairness not being totally
achieved.

4.80

The Directive has been flexible enough to provide some clarity, an achievement for Member
States where there was no such requirement, as well as not impacting negatively on Member
States where there was already national requirements on information exchange. However,
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many points remain unclear (on transparency, consultation, calculations of the cost of capital,
etc), and as a result guidelines have been issued. They are non-binding, and therefore not
necessarily followed. We present in the Table below, the different guidelines that have been
issued by the Forum of ISAs, ACI Europe and IATA. Some major points of divergence on these
guidelines remain on pretty much all key points.
4.81

Whilst transparency in the way charges are set has been significantly improved by the
Directive, most stakeholders would disagree that there is complete transparency: there is still
a lot of discussion between airports and airlines about the type of information that is, and that
should, be exchanged. ISAs are also involved in these discussions, sometimes issuing specific
national rules in order to ensure greater transparency beyond what is in the Directive. In
addition, there have been industry efforts (but not concerted) to issue non-binding guidelines
on transparency. There are 3 European wide sets of guidelines currently available (one by the
Forum of ISAs, the so-called Thessaloniki Forum, one by ACI Europe, and one by IATA) but they
all present some diverging views on some important points as show below.
Table 4.8: Analysis of the transparency requirements necessary according to stakeholders
Area

ACI Europe

IATA

Thessaloniki Forum

Facilities

Airports should provide a
clear description of facilities
and services covered by the
proposed airport charges.

Airports should provide users
with details of the services
covered (or not covered) by
the proposed airport charges
and what is covered by other
charges.

Airports should provide users
with details of the services
covered (or not covered) by
the proposed airport charges.

The till applied at the airport
can be stated to support the
process.

A description of the applied
till is necessary to understand
how the charges have been
calculated. Cost allocation
must be provided where a
hybrid till is in place.

Till applied necessary to allow
airport users to analyse how
the charges have been
derived.

Regulatory
environment

ISA may be better placed to
provide this information.

The details of any regulations
or other modes of operation
need to be transparent to
comprehend charge
regulation.

Degree of transparency
should be proportionate to
the market power of the
airport.

Charge
calculation
methodology

At a minimum a qualitative
explanation of the
methodology used to
calculate the proposed
charges should be issued.

A quantitative explanation is
required so links between
costs, traffic and charge can
be established.

The level of detail provided
should be sufficient to allow
airport users to analyse how
the charges have been
derived.

Operating
Costs,
headline
figures

Airports should provide
headline figures for the 5/6
key categories of operating
costs.
Provision of further
information may support the
process.

Operating cost breakdown
should at least include: Staff;
Maintenance; IT; Utilities;
Consulting, Other (e.g. rental)
costs and non-aero opex.
Bigger breakdown needed for
dual/hybrid till to distinguish
between aero and
commercial activities.

The information provided
should be detailed enough to
allow users to make full
assessment of the costs. This
should include drivers of
costs and revenues.

Till
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Area

ACI Europe

IATA

Thessaloniki Forum

Time period
of display of
operating
costs

It may support the
consultation process for
airports to provide
information on costs
spanning a 5 year period (1
historic/current/3 forecast).

For annual changes the
development of costs needs
to be provided over a 5 year
period (3 historic/current/1
forecast).

Airports should provide users
with detailed historic and
forecast information on costs
and commercial revenue.

Cost of
Capital (CoC)

High level methodology used
to determine CoC can be
provided to support the
consultation process.

Provision of detailed CoC
figures should be a
requirement. As CoC
important component of cost
base.

Provision of detailed CoC
figures should be a provided.
Inc. Cost of equity, risk free
rate, equity market risk
premium, equity beta, cost of
debt, corporate tax and
capital structure/gearing.

Depreciation

Airports should provide
details of the depreciation
method used, rationale for
choice and details of method
changes (if any) since the last
consultation process.

As per ACI Europe but also:
- Links between capex and
depreciation;
- depreciation profiles; and
- stock of assets and asset
life.

Not Stated

Asset Base

Details of any
revaluations/impairments,
asset sales and whether the
asset base includes assets
under construction should be
confirmed.

Details of any
revaluations/impairments,
asset sales and whether the
asset base includes assets
under construction should be
confirmed.

Not Stated

Aeronautical
Revenue

It may support the
consultation process to
provide information on costs
spanning a 5 year period (1
historic/current /3 forecast).

More historical data should
be provided.
Non-aero revenues should be
disclosed.

Forecast and historical airport
charges data should be
provided, preferably over a 5
year period.

Airport
Networks

The operator should at least
provide: an overall cost; and a
breakdown of aero revenues
by airport charge, for each
airport in the network with
over 5mppa.

Information for airports in the
network with fewer than
5mppa should also be
provided to understand the
cost and revenue allocation
among airports them.

Not Stated

Structure of
Airport
Charges

Airports should explain any
changes in the structure of
airport charges to airlines.

Airports should explain and
consult on any changes in the
structure of airport charges.

Not Stated

Level of
Services

Details of service quality
levels should be defined in
agreements where airlines
and airports have them in
place.

Not mentioned

Detail provided should be
sufficient to allow airport
users to analyse how charges
take quality of service into
account.

Traffic
Forecast

Airports should provide
details of the method used to
forecast future traffic

Airports should provide
details of the method,
assumptions and calculations
used to forecast future traffic

Airports should provide
details of the method,
assumptions and calculations
used to forecast future traffic

Provision of
Information
by Airlines

Requirement not being fully
adhered to. Information
requirements should be
better defined.

Information requirements
should be better defined and
should only be applicable to
‘main’ carriers.

Airport users should meet
their obligations under the
Directive.
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Source: Steer Davies Gleave analysis of stakeholder responses

4.82

The Table above illustrates that in the context of airport charges, transparency involves a large
amount of detailed information, on airport revenues, costs (that is on operating costs and cost
of capital, cost allocation, as well as the underlying assumptions behind the numbers). In the
case of airport networks, transparency remains limited too, if they do not report information
at individual airport level. Without transparency, it makes it more difficult for ISAs to carry out
their roles of independent arbitration or authority setting the level of charges

4.83

The usefulness of the three sets of guidelines is questionable. Some, but not all ISAs are using
Thessaloniki Forum (TF) guidelines. The TF guidelines provide a reference point for the
industry. However, airports tend to use ACI Europe guidelines, while airlines expect to receive
information based on their own guidelines. One airport stakeholder disagreed with its ISA
using Thessaloniki Forum guidelines. It stated that these did not come from the EC and
therefore could not be seen as being– even implicitly – a standard.

4.84

The Directive also requires that “wherever possible, changes to the system or the level of
airport charges are made in agreement between the airport managing body and the airport
users”. For an airport (or an ISA) assessing when an agreement can be considered to be
reached with the users is not necessarily simple: there is usually a multiple number of airlines
attendees, who have a similar opinion on some issues but also diverging views depending on
their strategy, business model, market share at the airport, etc. Key points of divergence of
airline views include differentiation of charges, transfer/point-to-point charges for instance.
The Directive is silent on when an agreement would be legally considered to be reached:






Does an agreement imply all users to agree, or a majority of users to agree? If it is a
majority of users, is there one vote per user, or votes granted based on the traffic share of
each airline? The former ensures representation of small carriers, general aviation and
business airlines, whilst the latter would put a lot of power into the hands of the "home
carrier" of each airport which in many airports reach more than 50% of the traffic. In Italy
ART has a specific rule for agreements: it is done based on the market share of the airline
(but not of the current year, instead of the Base Year). As illustrated in the Verona case
study, this can be a real issue for some airlines falling into this category.
Another key question which is not addressed by the Directive and where there is
disagreement among stakeholders is the question of users who do not participate in the
consultation process. ACI Europe support the view that users who were not “actively and
constructively involved” in the consultation process should void their right to appeal: after
all they did not state their views during the consultation which undermines the airport’s
goal to reach an agreement. Users disagree and say that they cannot physically possibly
expect to attend all consultation processes among all the airports where they operate (in
addition to secondary issues such as the language of the consultation, the availability of
skilled staff to do so, or being invited to attend at short notice). Engagement from airlines
can also be very limited when the consultations are held in national language and no
English translation is provided (Italian airports, AENA, Aéroports de Paris and French
regional airports).
Trade associations such as IATA sometimes represent their airline members at
consultations. Swedavia and ANA suggested that associations participating in the
consultation should be required to present their respective mandate, so it is clear for
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airports which airlines are represented. However in Spain, the national framework
requires airlines to be represented by associations instead.
4.85

The impact of the Directive on the quality of the consultation has been more limited, even if
progress has been made, with users still complaining that consultation in some cases is only
about information and that they cannot influence the outcome. The Verona case study shows
that, during the consultation meeting the airport significantly altered its charges proposal
which were voted at the end of the meeting. There is no precise definition of the meaning of
“consultation” in the Directive (in the Articles or in the Recitals): should it therefore be
understood as a two-way flow of information and opinion exchange or as participatory
decision making? There is no guidance given in the Directive either as to how consultations
should be run to be meaningful. The views of stakeholders and the effective national/local
practices vary significantly on this point: On consultations, some airports have answered “they
are consultations and NOT negotiations”, whilst another said “the Swiss Ordinance sets the
ground for a negotiation process between the airport and the users”.

4.86

The issue related to the information that airports should exchange with airport users is a key
one, as it was highlighted in 2007 that there was information dissymmetry in favour of the
airports. We have presented in Table 4.8 the different views of stakeholders on information
exchange (as well as providing a comparison of the three sets of guidelines). The table shows
that there is a strong requirement by airlines and to a lesser extent from ISAs to obtain more
detailed information from airports.

4.87

As one airport remarked “the yearly disputes between airports and airlines on the same topics
(transparency, cost allocation and WACC) remain with the introduction of the Directive”.

4.88

There seems to be some issues related to airlines not submitting the information as required
by Article 7 (see in Chapter 3 a description of the information that airlines are supposed to
provide), especially the data related to the forecasts so that airports can plan ahead. Some
airports provided some numbers to illustrate the issue:



4.89

“In 2016 out of 130 airlines, only 27 sent a partial reply and thereof only 13 airlines
completed the questionnaire”;
“Data provided by the airlines is often very scarce and focuses only on one year ahead.
Only circa 1/3 of the airlines provide us with answers”.

On new infrastructure (Article 8), the Directive does not define what “new infrastructure” is.
Typically airports invest in infrastructure projects for different reasons: adding capacity,
maintaining existing infrastructure and others to fulfil legal requirements (such as fire rules,
etc.). Should airports only consult on capacity expansion programmes? Or on more? Is there a
price threshold under which airports should not consult with users if the project value is too
small? Article 8 does not define either how airport users’ views have to be taken into account
in the master planning. Should it be in the early stages of investment decisions so users could
be consulted on possible options to address capacity issues, or shall it be later on only, leaving
airports with no scrutiny on costs and benefits, but with a long-term vision for investments?
Given the amounts of investments that airports make (ACI Europe mentioned that over the
past decade, the largest 21 airports in the EU and EFTA countries invested over €53 billion into
infrastructure), it would appear key for the Directive to clarify Article 8 with a lot more details
(please note that this is further discussed in paragraph 6.67). Additionally, in some instances
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infrastructure plans are decided before the launch of the consultation by the State (such as in
Italy where ENAC decides), form part of the requirements of concession contracts (which have
not been consulted with the users at the time of drafting), or are already under way when
consulted about with the users. We believe that implementation by the Member States of
such practices does not align with the objectives of the Directive. However it should also be
noted that this is not explicitly stated in the Directive either.
4.90

The question of appeals is also a key one too in the context of the Directive and has been
raised repeatedly by airline stakeholders. In those European States which have selected Article
6 (3) and 6 (4), the Directive ensured that decisions on airport charges were appealable to the
ISA. For States with Article 6 (5) (a or b), there is also sometimes an appeal process before the
use of national courts. We have already presented in the section on Effectiveness the details
of the appeals process in each European State. However, the Directive did not provide further
information on the details related to the appeal procedure. Appeals are made to the ISAs, but
Article 6 (4) of the Directive specifies that the introduction of charges is suspended until the
Authority has examined the matter, that is where it has provided its final decision: with an
appeal, airports cannot introduce the new scheme of charges. Presently the Directive requires
ISAs to provide at least an interim decision on any appeal within 4 weeks, but there is no
precise time to provide its final decision. Appealing does bring uncertainty to the process for
the airports and may result in the delaying of an introduction of the new charges.

4.91

Remedies suggested by the airports and ACI Europe include the points below as quoted:











“Limiting a certain minimum volume share that is needed to be able to file an appeal”. We
understand that this may mean that small or new airlines would not be able to appeal;
“Appeals only possible by users who have been actively and constructively involved in the
consultation process”. There is no further information as to how this would be
appreciated and by whom, so there is some risk that stakeholders disagree as to what
constitute active and constructive engagement;
“Airport users not eligible to appeal if they have not provided the information required by
the Article 7 (2) of the Directive”. A recurrent complaint of the airports is that users do not
fulfil their responsibilities related to exchange of information as required by the Directive;
“Appeals only possible on issues which were specifically raised during the consultation
process”: this point may potentially only allow users to appeal on specific issues raised at
the consultation meeting, and would not allow users to analyse issues after the end of the
consultation meeting;
“Only allow appeals justified with coherent arguments, and where possible backed by
evidence (unsubstantiated opposition to a decision should not be sufficient grounds for an
appeal)”:
 We comment that allowing appeals on any ground without any form of reasoning
does not indeed seem particularly fair to airports. This has been recognised by the
European legislator in Article 11 which requires the ISA to “dismiss complaints which
it deems are not properly justified or adequately documented”;
 Providing evidence does seem a good principle too, except where there is
dissymmetry of information (as there is between airports and airlines) because it may
be impossible for airlines to provide evidence;
“Allow interim decisions of ISAs to be valid until a final ISA decision has been made, to
allow the change in airport charges to proceed. If any subsequent final decision by the ISA
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varies from its interim decision, this final ISA decision should subsequently come into
force within a 2-month period. When putting this final decision into force, there should
also be provisions to rectify any under- or over-payment of airport charges made under
the previous interim decision”: We understand that this proposition would not reduce the
airline incentive to appeal but would ensure that airports are not negatively impacted by
appeals.
4.92

There is no further mention in the Directive of the amount of time possible for airlines and
airports to appeal to the ISA. As presented above in Table 4.4 on appeals to national courts, in
some European States there is a precise number of days for filling appeals, whilst in others
there is no maximum period. ACI Europe recommended 20 days for bringing an appeal to the
ISA.

4.93

Without any mention in Article 11 of the Directive as to the procedures, conditions and criteria
related to appeals, beyond the requirement of “non-discrimination, transparency and
objectivity”, not surprisingly, the national practices are very broad.
Table 4.9: Approach to appeals process
Approach

General remedy
procedure as
per Article 6 (3)
and Article 6 (4):
In this
procedure, the
appeal relates to
decisions made
by the airport
managing body

Countries

Procedure

Timeframe

Criteria

Belgium
(Brussels
airport)

Users

Within 30 days

Detailed criteria exist

Bulgaria

Any user or
association

Within 14 days

ISA examines on grounds of nonexpediency and non-conformity;

Croatia

Not stated

Not stated

ISA to apply “criteria from Directive
and ICAO policies”

Czech
Republic

Users

Not stated

Not stated

Estonia

Not stated

Finland

Airport user

Within 30 days

Final ISA decision to be submitted
within 4 months (6 in extraordinary
circumstances);
Before resolving the issue, ISA provides
the parties concerned an opportunity
to be heard;
ISA studies the pricing decision and the
justifications for the modification of
the system or the level of airport
charges.

Greece

Users’
committee or
user

Within 20 days

Final ISA decision to be submitted
within 4 weeks;
ISA examines on grounds of legality
and substance

Hungary

Users that
carry 70% or
more of total
passengers at
the airport

Not stated

Not stated
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Approach

Countries

Procedure

Timeframe

Criteria

Italy (for
airports
under ART)

Users that
have
attended the
consultation

Within 20 days

User must have expressed their
concerns regarding the proposal by the
airport managing body during the
consultation

Lithuania

User
committee

Within 20 days

The ISA does not rule on a number of
disputes matters (clarifying which
ones)

Latvia

Users

Not stated

Not stated

Luxemburg

Not stated

Malta

Not stated

Not stated

ISA may decide that the complaint will
not suspend the entry into force of
tariffs and conditions;

Netherlands

Any user or
association

ISA takes a decision on the merits
Portugal

Article 6 (5) (a):
in this
procedure, the
appeal relates to
decisions made
by the ISA, who
is (or should be)
independent
from the airport
managing body.

Article 6 (5) (b):
same as 6 (5) (a)

Users

Romania

Airport or
users

Slovakia

Not stated

Slovenia

Not stated

15 days

Not stated

Within 5
working days

For the request to be accepted by the
ISA, both parties involved in the
disagreement must present all relevant
documentation and pay the tariff set
for the investigation

Spain

Any user or
association

Not specified

CNMC decision should always comply
with the IMAP already set by law and
by the DORA approved by the Council
of Ministries. That means that the
CNMC's decision is very limited in
scope

Sweden

Users

Not stated

Not stated

Switzerland

Not possible to appeal ISA decision (apart from national courts)

Austria

Not possible to appeal decision (apart from national courts)

Cyprus

Not stated

Denmark

Not possible to appeal decision (apart from national courts)

France

Not possible to appeal decision (apart from national courts)

Germany

Not possible to appeal decision (apart from national courts)

Ireland

Airport users

No timeline

Not specified

Italy (for
airports
under
ENAC)

Airport users

Within 5 days

ISA has 15 (plus 10 if necessary) days
for its final decision
Criteria not stated

Norway

Not possible to appeal ISA decision (apart from national courts)

Poland

No specific procedure

United
Kingdom

Users and
airports

Not stated

Detailed criteria in use

Source: Steer Davies Gleave analysis of stakeholder responses
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4.94

We see from the table above combined with the information from Table 4.4, that the quality
of the appeal system does vary across Europe. Not in all cases are both parties equally able to
appeal. Nor is the independence of the appeal system always totally effective: in many
countries listed above (Bulgaria, Croatia, Lithuania, Spain), the ISA takes a decision on
conformity and not necessarily on the merits. In a number of cases (Ireland, Italy, Latvia,
Luxembourg) the criteria used by the ISAs have not been stated, so they do not allow us to be
conclusive. The case study of Verona airport (outside the scope of the Directive) also showed
some limits to the possibility to appeal for some airlines.
Conclusions

4.95

The Directive has been a trigger in many states for a more formalised process of consultation.
It has led to improved consultation processes and the mandated information exchange
between airports and airlines has increased the clarity in setting airport charges compared to
the pre-existing situation.

4.96

This has been a step in the right direction towards increased fairness. But fairness requires
more detailed information than what is currently prescribed in the Directive. It also requires
an authority considered independent and skilled by all other parties to be able to assess that
the process and the outcome has been fair. There are doubts as to whether all ISAs are able or
willing to do so. In addition, the Directive does not really provide for a framework targeted on
a fair outcome, only a fair process. In addition, many issues remain to be addressed on
consultation and transparency, evidenced by the three sets of (non-binding) guidelines that
have been issued separately by the Thessaloniki forum, ACI Europe and airline associations
and are partly contradictory.

7) To what extent has the current regime managed to balance airports' needs for operation
and investment with airlines' requirements for competitive airport charges, by promoting
effective cooperation between the two groups?
4.97

Stakeholders highlighted their respective needs and their satisfaction with the current
Directive (see table below). There was a strong consensus from the airlines on needs and
dissatisfaction with the Directive. The airports reported very little on their needs, but more on
satisfaction. Responses showed that satisfaction varied. For some the scope of the Directive
was quoted as adequate, others did not mention it (so it was unclear whether it was thought
adequate or not), whilst the threshold was an issue. The rest commented that no regulation
was best:





Some airports assessed that it is not necessary to modify the existing regulatory
framework since it responds generically to current needs, they were generally happy with
the scope of the Directive: AENA, Vienna, Amsterdam, ANA, Brussels, Bologna, Naples,
Avinor;
Some highlighted issues with the threshold: Zurich, Tallinn, Athens, Marseille, ACI Europe;
and
Some stated that no regulation was needed at airports operating in a competitive
environment: Munich, Stuttgart, Hamburg, Hannover, Frankfurt, Berlin, Cologne.

162 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Table 4.10: Needs and satisfaction from the Directive
Airline needs

Airport needs

The need to be confident not to pay excessive charges;
The need for charges to be based on efficient costs;
Costs should reflect investments which passengers
need and are willing to pay for, service level
agreements which ensure that airlines can deliver
quality service to their customers and efficient
operating costs;
The need for charges to be competitive;
The need for strong, robust, independent and effective
economic regulation that takes into account airport’s
market power;

The need to support long-term infrastructure
development for all airline users and passengers;
The need for airports to obtain airline traffic forecasts;
The need for airports to pass on regulatory costs.
Airports are increasingly bearing costs which were
previously the domain of government or the airlines
themselves (e.g.: Security; Immigration; PRM; Policing)
- regulators assume these costs can be passed onto
airlines, but - given the significant negotiating power
of the airline customers - this is frequently not the
case.

The need to eliminate the abuse of market power.
Airline satisfaction about the Directive

Airport satisfaction about the Directive

The provisions of the Directive are not sufficient to
achieve this (efficient costs that reflect the
requirements of users);

The Directive bears no relation with the actual
competitive position of an airport and its ability to set
the level of charges;

The current scope of the Directive fails to consider
economic regulation based especially upon the criteria
of cost efficient service provision, single till and
binding service standards for all airports that enjoy
significant market power, regardless of their size;
Most Member States give little or no consideration to
the market power of airports, which can result in
abuses such as excessive charging, discrimination and
inefficient costs;
Regulation should only be imposed where it is
required, and it should apply regardless of an airport’s
ownership and governance structure.

The Directive as such creates a good basis for
economic regulation;
The Directive cannot be misused to block development
(as long as the airport can demonstrate the added
value of these airport investments);
The Directive's static threshold does not reflect the
real necessity (or not-necessity) for economic
regulation;
A full reflection of airport competition is now needed
in airport charges regulation, to restore regulatory and
policy alignment;
The Directive should not apply to airports operating in
a competitive environment. Most airports in Europe
are working in a competitive environment, therefore
basically no regulation is necessary;
The Directive reflects the needs of airlines more than
airports or consumers.

Source: Steer Davies Gleave analysis of stakeholder responses
Note: An interesting point mentioned by Budapest airport was that the single European market is not reflected in
the Directive, as it does not take account of cross-border competition among airports (e.g. Vienna-BratislavaBudapest).

4.98

We observe from the table above the mismatch between airlines and airports: airlines have
stated their needs but are very dissatisfied that the Directive has managed to fulfil them,
whereas airports are broadly happy with the Directive, even if they would like to see some
changes to the threshold as well as possibly a removal of some airports from the scope of the
Directive, but have been unclear as to what their needs are.

4.99

More importantly, we see that their needs are not aligned: airlines’ ones are mainly shortterm centred, whereas airports are long-term. Airports also talk of “the big picture” that is to
have a strategic long-term vision on the future of their asset.
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4.100

There is no mention of effective cooperation between airports and airlines in the Directive.
Charges must be established “in agreement” between airports and airlines. This report,
including most of the case studies, has already highlighted many issues linked to consultation.
Both Swedavia and Verona case studies show tensions during the consultation meetings
themselves. Other case studies (Nice, Madrid and Lisbon) also illustrate unhappy airlines. Only
in the case of Gatwick airport, could it be described as “cooperation”. The case study findings
indicate that the approach taken at Gatwick is to have a very clear legal framework, with an
airport who is given some freedom on reaching an agreement with the airlines on charges, but
with an effective ISA constantly monitoring the situation, ready and with the legal power to
become more involved if circumstances require it. The UK CAA believe the threat of stricter
regulation is a strong deterrent against Gatwick abusing its position, especially given the UK
CAA has experience of implementing more heavy handed regulation from their involvement
with Heathrow and NATS (the UK air navigation service provider).

4.101

In general terms on consultation, a key issue is that “agreement” is not interpreted the same
way by airports and airlines, resulting in few examples that both can describe as “effective
cooperation” as it requires both parties to want to achieve the same goal and have a mutual
interest. ACI Europe stated that “consultations are not negotiations”, a view supported by
many airports. The Swiss ISA specifically imposed negotiations with airlines during
consultation, but we believe this is a fairly unique position.

4.102

We also observe in the Directive that there are no incentives to engage into cooperation or
achieve “agreements” whatever they may be. Airports and airlines have nothing to lose if they
decide not to engage in consultation, or if they decide to appeal to slow down the introduction
of new charges. This situation has often been exposed by airlines (on consultation) and by the
airports (on appeals). At Gatwick airport in contrast, not engaging effectively in the process for
the airport would result in a loss of light-touch regulation. For airlines, not engaging in the
process effectively would result in lost opportunities for lower charges.
Conclusion

4.103

The business needs, both short-term and long-term of the airports and airlines, provide an
obstacle to working in cooperation on airport charges: both businesses have different
interests by nature and hoping to reach a situation where the two parties are equally happy
may be an unrealistic objective. Nonetheless many regulators (regardless of the sector)
believe that they do a good job in setting regulatory policy if everyone is equally unhappy with
regulatory decisions (assuming the legitimacy of the regulator is not questioned).

4.104

Since the needs of both parties will never be aligned towards the same objectives, an effective
regulatory framework is one that incentivise them to achieve a result acceptable to both, and
which does not only rely on both parties having to sit at the same table.

- How have the Directive's requirements impacted on the ability of airports to price, operate
and invest in airport infrastructure in an efficient and timely manner?
4.105

Obtaining precise, airport-by-airport infrastructure information remains difficult for European
airports today. Even at case studies airports, the information we have is patchy at best, so we
have not been able to undertake an analysis of airport investment programmes.
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4.106

The only Article specifically focussing on infrastructure is Article 8, however its only
requirement is on new infrastructure and relates to airports having to consult with users
before plans for new infrastructure are finalised. Beyond this, it does not provide any detail on
how consultation on new infrastructure should be carried out or the level of transparency
required. Article 7 on transparency includes a very brief mention of infrastructure projects but
nothing particularly detailed. Therefore, we see that the ability of airports to price and invest
in infrastructure is linked to the general national requirements on airport charges rather than
anything specific in the Directive. As already discussed in this report, the situation varies
significantly for each Member State.

4.107

We understand that the Directive was not meant to be too prescriptive in order to allow for a
certain level of adaptation to the local circumstances: airport investments involving new
runway, terminals providing the ability to accommodate greater traffic throughput usually
attract strong national/local political scrutiny and, increasingly general public scrutiny. The
Directive, implicitly therefore perhaps, recognises the importance of the local planning,
consultation, environmental and other requirements that airports must fulfil before being
allowed to implement significant changes to infrastructure. These national requirements,
where they are well designed, consider the needs of all parties: the passengers (current and
future), local and national governments, residents, habitat and the wider environment, except
the party who actually pays for airport investments (the users on behalf of the passengers
through the charges), so a gap in this area would not otherwise easily be covered elsewhere.

4.108

Consultation with users prior to new planned investment programmes was considered an
important feature of good airport corporate governance, and mentioned as an operational
objective of the Directive in the Impact Assessment. Across Europe, most airports include a
presentation and discussion on their capital expenditure programmes during the annual
consultation process discussed above, but the detailed level of information and what is
included varies.

4.109

Similarly to the discussion around consultation about airport charges, guidelines have been
developed by the three groups of stakeholders to remedy gaps on how consultation on
investments should be undertaken (note that these guidelines all differ from one another as
reported in Table 4.11 below and form part of the wider consultation guidelines discussed
above): what should be shared, how airport users’ views should be taken into account in the
master planning of investments, at what stage this should be done, etc.
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Table 4.11: Article 8 – Comparison of stakeholder guidelines
Article 8
(Consultation on
New Infrastructure)

ACI Europe

IATA

Thessaloniki Forum

Scope (Trigger for
Consultation)

It is not desirable to consult
on all items of capital
expenditure and ideally only
major programmes should be
included.
The definition of ‘major’ is
for the airport to determine,
but as a rule of thumb should
include projects accounting
for 60% or more of annual
capital expenditure.

Agree it is not desirable to
consult on all items of
capital expenditure.
Disagree with 60% or more
of annual capital
expenditure being used as
a rule.
An agreement between
airports and airport users
on the size of projects
requiring consultation
should be found.

An agreement between
airports and airport users
on the size of projects
requiring consultation
should be found, unless set
in national legislation.
Consultation process
should apply to new
infrastructure.

Scope (Definition of
‘New Infrastructure’)

Included capital expenditure
financed by airport charges
to provide new facilities that
create new capacity and the
investment in existing
facilities to provide extra
capacity or comply with
regulations.

Not defined.

Supporting
Documentation
-

Should be provided in
advance. Includes: Project
drivers; project cost forecast;
position of the project in
wider masterplan; when
airport users will begin to
pay; construction period; and
when new infrastructure will
come into use.

Should be provided in
advance and should
include:
- All aspects presented by
ACI; as well as
- Cost benefit analysis;
and
- Forecasted costs and
impact on charges for all
options.

Consultation
(Initiation)

Consultation should occur
before the final decision is
taken by the airport
operator. (Implies the final
design has been selected).

Consultation should occur
from the early stages,
when different options can
be analysed and a
preferred option selected.

Not defined.

Consultation
(Process)

If consultation on new
infrastructure does not take
place as a separate process,
it should as a minimum occur
as part of the regular
consultation process.

Not defined.

Consultation on new
infrastructure can be
separate or part of the
consultation on airport
charges.

Consultation
(Previous projects)

Consultation meetings also
should encompass previously
discussed investment
projects, and explanations
provided for any deviations
away from expected
outcomes.

Consultation meetings also
should encompass
previously discussed
investment projects, and
explanations provided for
any deviations away from
expected outcomes.

Not defined

Any investment project
with material impact on
charges should be
considered, unless set in
national regulation.

Should be provided in
advance.
The investment plan
related to the regulatory
period and masterplan,
should be consulted on
with the airport users in
the context of annual
capital expenditure
requirements.
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Article 8
(Consultation on
New Infrastructure)

ACI Europe

IATA

Thessaloniki Forum

Consultation (Airport
Masterplan)

The airport masterplan can
be presented to participants
in the consultation meetings,
to provide context for capital
investment projects.

The masterplan should also
be consulted on. Given the
nature of masterplan these
need only be consulted on
every 5 years.

Given the timeframe of
masterplans, they need
not be reviewed annually.

Outcome

Essential that the final
decision on capital
expenditure remains with the
airport operator as:
- Coherent and consistent
investment strategy is
needed;
- Airlines have conflicting
needs; and
- Airlines’ interests are not
always aligned with the
travelling public.

Capital expenditure
decisions should be
decided in agreement with
users.
If no agreement can be
found the decision should
be made by the regulator.

An agreement between
airports and airport users
on the size of projects
requiring consultation
should be found, unless set
in national legislation.

Source: Steer Davies Gleave analysis of stakeholder responses

4.110

The definition of a “new investment” may also benefit from being clarified with perhaps a
threshold in investment size may be justified so that the burden of consultation on small but
new investments can be reduced. This would allow to focus efforts.

4.111

With limited detail in the Directive, checking that investment consultation is meaningful and
effective is de facto left for the ISAs, as for all other general consultation matters: we display
below how ISAs ensure that airports effectively consult on new infrastructure. Whilst most
ISAs have quoted the legal text that shows their role in this context, it is not always clear what
they exactly do. In Greece, they do not seem to take a proactive role but instead wait for a
complaint to investigate, as is the case in the UK apart from Heathrow airport. In some cases,
this role is not available to the ISA (Spain, Croatia) because of a legal text or a concession
which for instance has planned all the future infrastructure requirements in advance (Cyprus).
In a number of countries too, the decision on infrastructure is not always the one in the
powers of the ISA: in Italy (as illustrated in the Verona case study), infrastructure projects are
decided by ENAC (even where the ISA is ART), so any consultation with the users on this point
would not be meaningful. In France, as illustrated in Nice airport case study, DGAC (from the
Ministry of Transport) approves infrastructure projects, and not the ISA. This would be an
issue for the ISA, as infrastructure costs are a key component of airport charges. Swedavia
case study also illustrates the problem of capex realisation and monitoring: it shows that as a
result of concerns repeatedly raised, the airport will enter into an infrastructure development
risk sharing scheme.
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Table 4.12: ISA involvement on new infrastructure, as stated by ISAs
Market

State

Description

United Kingdom

We monitor closely Heathrow’s consultation with its users on new
infrastructure as part of its economic licence. We do not routinely check
that other airports are complying with the requirement to consult on new
infrastructure, but we would investigate a complaint from a user that an
airport is not complying. We have not received formal complaints.
It is ensured through section 19b(3)(6)(h) of the Civil Aviation Act (as
modified in 2012).

Germany
Top 5 EU
aviation
market

In addition to the consultation, there are numerous committees in
Frankfurt, in which the airport managing body as well as the airlines and
the authorities participate. The planned investments are also discussed in
these committees. Since Frankfurt Airport is in a state of strict
competition with other airports and therefore also wants to ensure the
interests and wishes of its users, the ISA has not had to act so far as a new
infrastructure has been always discussed with the airlines.
At Hanover airport, there are various working groups, some of which are
airport users. These groups regularly exchange information between the
airport and the users. Problems with new infrastructure plans are not
known.

Spain

The CNMC has recommended that an investment committee (of airport
manager and airlines) holds regular meetings in order to discuss
investments over a certain volume.

France

Any new infrastructure has an impact on the airport's financial accounts.
Any significant changes have to be explained both in the consultation with
the users and with the ISA.. The ISA has not yet been faced with this
problem.

Italy

ENAC binding Guidelines prescribe airports to consult with users not only
on new infrastructural investments, but on all investment projects that
have been proposed by the airports, including the ones related to existent
investments.

Netherlands

There is a legal obligation for Amsterdam airport to (annually) consult a
five-year investment plan and its impact on future tariffs and the quality
of service.

Greece

No complaint has been lodged in order to examine such a case. No more
information provided by the ISA

Portugal

Article no. 73 of Decree-Law no. 254/2012 ensures that the airport
managing body consults users, or users’ representatives, before finalising
new infrastructure projects.

Sweden

No response received from the ISA

Belgium (Brussels)

The ISA has a general competency to monitor correct application of legal
obligations, no more information provided by the ISA

Denmark

The airport is holding two early dialogue meetings where the airport
present future investment plans. No more information provided as to how
the ISA is involved.

Ireland

In advance of consultations for new infrastructure, Dublin Airport provides
relevant documentation. As with airport charges consultations, airport
users have raised concerns about tight timelines and the content
(transparency) of the documentation which affects the effectiveness of
the process. The ISA will consult on whether the transparency of the
consultation does comply or not with the recommendations issued by the
Thessaloniki Forum of airport charges Regulators in December 2016.
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Market

Non EU
markets

State

Description

Poland

No specific detail provided on consultation for new infrastructure by the
ISA

Austria

Besides the formal (annual) meetings of the airport user charges
committees, there are informal ways and means for ISA to gear up
consultations on new infrastructure between airports and airport users;

Finland

Trafi participates (as an observer) to the yearly consultations. If deemed
necessary, Trafi arranges meetings between entities to promote efficient
consultation. Trafi discusses regularly with the AMB about the airport
charging issues and gives guidance. No specific detail provided on
consultation for new infrastructure by the ISA

Czech Republic

No response received from the ISA

Romania

Consultation for new infrastructure is done using the same procedure as
for standard consultation (following the CN AB working procedure
reference number AB-SCGEC PL-01)

Hungary

No response received from the ISA

Bulgaria

No specific details provided beyond “Consultation of the investment
programs of the airport managing bodies is part of the overall
consultation process with respect to the airport charges.”

Cyprus

Article 53 of Civil Aviation Law 213(I)/2002 depicts that the airport
operator consults airport users before finalising a new project. The same
article also refers to the need to reach an agreement on issues concerning
the level of rendered services.

Croatia

Since the Directive applies only to the largest biggest airport, and decision
on new infrastructure was made before Directive was transposed into
national legislation (and before Croatia's accession to EU), we haven't had
any such cases yet.

Latvia

The airport organises consultations in the form of Airport User's
Committee meetings twice a year. All infrastructure improvements are
discussed during these meetings.

Malta

No response received from the ISA

Lithuania

The ISA stated only that it was “CAA competence”. Since the ISA is the
CAA, we understand that the ISA can examine infrastructure but we do
not know how it does it, if it does.

Luxemburg

Art. 5 of the law of 23 mai 2012. The consultation can be done in the
context of a meeting of the user committee. ISA is invited to attend the
meetings of the user committee. The documents (agenda...) are made
available. Exchange of views with the concerned stakeholders.

Estonia

No response received from the ISA

Slovakia

No response received from the ISA

Slovenia

According to article 9 "Uredba o letaliških pristojbinah" Regulation of
airport charges (Official gazette of RS, no: 17/11) the airport managing
body havs to consult with airport users before finalizing the plans for new
infrastructure project. It is not clear how the ISA is involved.

Switzerland

Aside the annual consultation process, there are no formal consultations.
Nevertheless airports are in constant exchange with users regarding their
needs in order to adopt the infrastructure accordingly. But decisions on
new infrastructure are taken by and on the account of the airports.
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Market

State

Description

Norway

All new investments are consulted in the meetings with the airport users.
A long term investment plan covering the whole network of airports is
presented.

Iceland

Not stated

Source: Steer Davies Gleave analysis of stakeholder responses

4.112

In addition, the national transposition of Article 8 and national pre-financing rules (see Table
above) create a different set of national circumstances, not conducive to a European-wide
framework.

4.113

We should recognise that for regulators (regardless of sector), determining an efficient level of
future capital expenditure is a particularly difficult exercise, even more than focussing on
other components of the airport charges (operating costs, etc). The nature of airport
infrastructure projects, ad-hoc, large, technically/financially complex, often politicallyinvolved, represent a real challenge for regulators. “Capex regulation remains complex and, in
the context of a significant infrastructure investment programme, the need for regulators to
adopt robust approaches to scrutinising, incentivising and (where necessary) adjusting capital
investment allowances is as great as ever18”.

4.114

It is important to recognise that an annual consultation is probably not the best route to
discuss long-term investments. These types of investments need long-term certainty so
airports are confident that they will be able to recover their investment costs, which are
incurred before the revenues are recovered over a longer time-period through charges. Due to
the nature of airport infrastructure large scale projects go through different phases of
development with very long planning times which do not match the charges consultation
timelines. Therefore, strategic decisions in terms of new infrastructure are actually taken very
long before this information is provided at the charges consultation making the consultation
process on investments pointless even when the right level of information is shared. However,
it should be recognised that where new or significant infrastructure is planned, most airports
would not wait for the annual process to start engaging with airlines. It should also be noted
that multi-annual frameworks are allowed by the Directive.

4.115

We have found that users (A4E, IATA, BDF, IACA, Ryanair) are unhappy in the area of new
infrastructure investments, claiming not enough influence on airport investments (in terms of
timings or options) resulting in higher costs and increases in charges with no or limited
transparency and no assurance for airlines that the cost-efficiency of airports is improving: “no
business cases are shared justifying the investments and no clear analysis is provided
highlighting the benefits the new infrastructure will deliver. In most cases, decisions on new
investments are unilaterally taken by the airports and the users are only informed when it’s too
late to take their views into account (IATA)”. Air France/KLM however declared to be “partly
satisfied” but to “need a true global view on total costs expected for each project, including the
part allocated to the commercial till to have an appreciation on the global cost of such a
facility, and with the repartition between the two tills”.

18

Oxera, The CAPEX factor—part 1: dealing with uncertainty in setting CAPEX allowances, March 2016
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4.116

ACI Europe believes that “it remains essential that the final decision on capital expenditure
remains with the airport operators”. It is also concerned that the consultation with airlines on
new infrastructure projects may put an airport’s infrastructure plans into uncertainty, as
airlines can appeal to ISAs if they oppose any investments which are to be funded by airport
charges. ACI Europe has also pointed out that where airlines are in a situation of dominance at
airports with no capacity available (and where airlines may collect what is called scarcity
rents), they may have little or no motivation to support airport expansion.

4.117

These types of investments need long-term certainty so airports are confident that they will be
able to recover their investment costs, which are incurred before the revenues are recovered
over a longer time-period through charges. Whether or not the investment has been
consulted with the airlines before-hand, it is the airport who bears the financial risk of the
investment which probably explain ACI Europe view of airports needing to have the last word.
In a truly competitive and with ample capacity market, if airlines were not supportive of the
investment made by an airport, they could bring their business elsewhere therefore putting a
lot of pressure on airports to tailor their offer to their needs (through consultation). But
airports in a dominant position know that they can pass on costs to users without a significant
adverse impact on demand.

4.118

Looking at the stakeholder responses on new infrastructure, it appears that they are both
calling for different things that may be accommodated: airlines want more information and
power of decisions on what is invested, its rationale and alternatives, and the associated costs,
when airports want to make sure they have the last word as they bear the main financing
risks. We do not see these as incompatible.

4.119

Consultation with the passengers directly does not appear to be mentioned anywhere in the
Directive and in the area of infrastructure, where practical their views should be taken into
consideration too. Airlines are often a good proxy for passenger views on the annual (and
terribly complex) aspects of airport charges. However, it could be different on the question of
infrastructure: we believe that there may be differences for instance on a simple low-cost
terminal between what a low-cost airline wants and what low-cost passengers want including
the cost implication. As passengers are the party who ultimately pays, it would be important
to consult them directly on the plans as well as on the costs associated with the options/level
of comfort/etc. Passenger surveys are used to measure levels of satisfaction, but for specific
capital plans, we expect that where stated preference surveys are used to assess willingness to
pay, there may be differences on a full-service terminal service and price tag between network
airlines and their network passengers.

4.120

In addition, increasingly, Member States have decided to bundle together their vision for
airport infrastructure investments and regulatory certainly into either concession contracts or
laws (when airports have been partly or fully privatised) or though regulatory price controls.
Such arrangements typically define what and when investments should happen and provide
assurance to airports as to how the regulatory rules affecting their revenue stream will evolve.
There is no reason why these investments plans put together by the Member States should be
established without any user’s inputs and consultations at the right time.
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Conclusion
4.121

The process for airports to plan, finance and invest in infrastructure is lengthy. Contrary to the
rest of airport charges, it does involve a lot more parties than just the airlines and the ISAs,
including planning and environmental authorities as well as political decision-makers. All these
other parties have the potential to impact on the airport’s ability to invest into infrastructure.

4.122

New infrastructure may have a significant impact on airport charges, and is another area
where airline and airport views are not always aligned: in particular airlines want to be
consulted on the decisions, options and cost of new infrastructure. As for the rest of the
components of airport charges, ISAs role in infrastructure appears crucial.

4.123

We find that the Directive is not explicit enough on the involvement of ISAs in airport
infrastructure projects, and that as a result the involvement of ISAs is mostly limited
(voluntarily or involuntarily) and inconsistent across Europe. But the challenge of
infrastructure regulation should not be underestimated.
- What was the impact of the Directive on airports' incentive and discount schemes?

4.124

Most airports stated that the Directive did not have an impact on the structure of their
incentive and discount schemes nor in the way in which these are advertised to airlines. This
was supported by most ISAs and airlines, which agreed that the Directive had minimal, if any,
impact on airports’ incentive schemes. Airports explained that in most cases their incentives
and discount schemes were influenced by market conditions and competitive responses to
other airports. In Italy and Sweden, the schemes are also governed by transport authority
guidelines. Athens explained that its scheme is governed by its concession agreement and that
this is in line with the Directive’s requirements for transparency and non-discrimination.

4.125

Some airports did, however, indicate that the Directive had some impact on their incentive
and discount schemes, either directly or indirectly. The table below provides a summary of the
airports based on the impact of the Directive on their schemes.
Table 4.13: Impact of the Directive on airports' incentive and discount schemes
No impact

Limited impact

Significant impact

AENA (8)

Hanover

Geneva

Bristol

AdR (2)

Heathrow

Swedavia (2)

Ljubljana

AdP (2)

Helsinki

Venice

Marseille

Amsterdam

Munich

Vienna

ANA Portugal (2)

Naples

Athens

Nice

Avinor (2)

Prague

FBB (2)

Riga

Bologna

SEA Milan (2)

Brussels

Sofia

Budapest

Strasbourg

Catania

Tallinn

Copenhagen

Toulouse
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No impact
Dublin

Warsaw

Frankfurt

Zurich

Limited impact

Significant impact

5 airports

3 airports

Hamburg
44 airports
Source: Steer Davies Gleave analysis of stakeholder consultation

4.126

Bristol, Ljubljana and Marseille stated that the Directive had a significant impact on their
incentive and discount schemes.




4.127

Geneva, Venice, Swedavia and Vienna stated that the Directive had limited impact on their
incentive and discount schemes.







4.128

In response to the Directive, Bristol introduced an overall “Charges Methodology” which
was shared with airlines, and which also covered the modelling and implementation of
incentive and discount schemes.
Ljubljana introduced a new incentive scheme which was more transparent and available
to all airlines.
Marseille saw the Directive as instrumental in having its scheme that was introduced in
2012 approved by the DGAC.

Geneva adjusted its scheme in response to the Directive to “better recognise the growth
generated by the airlines”, which suggests an improvement in the transparency of the
schemes and the balance of their structure.
In Sweden, the Transport Agency (ISA) issued a decision in 2012 that all incentives will
form part of Swedavia’s charges structure, meaning that changes to the incentives
schemes form part of the consultation process.
Venice stated that the Directive did not have a direct impact on its incentive and discount
schemes, but that their transparency has increased, along with wider improvements in
transparency.
Vienna explained that its incentive and discount model has been adapted as a result of
the increased pressure that the airlines have applied through the consultation process.

Despite ANA Portugal stating that the Directive had no impact on its incentive and discount
scheme, the Portuguese ISA pointed out that prior to the Directive, incentives had been
negotiated on a bilateral basis and that after the adoption of the Directive, incentives were
published transparently and open to all operators. So, although the principles of the incentive
and discount scheme at ANA may not have changed, the ISA indicates that the way in which
these are communicated to airlines is more transparent as a result of the Directive.
Conclusions

4.129

Overall, the impact of the Directive on airports’ incentive and discount schemes has been
limited, with most airports explaining that the schemes are primarily influenced by market
conditions – which ISAs and airlines agree with. In some cases though, the transparency of the
schemes may have improved after the implementation of the Directive, while the schemes
have also sometimes been influenced through the consultation process.
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8) To what extent has the Directive contributed to the improvement of airports operations?
4.130

In its Recital (16), the Directive states that “airport users and the airport managing body
should be able to conclude a service level agreement with regard to the quality of service
provided in return for airport charges”. The Directive stipulates in Article 9 that measures
should be put in place by the Member States to allow airports and users to enter into
negotiations with a view to concluding a Service Level Agreement (SLA), but no more details
are provided in the Directive as to what exactly SLAs are, how consultation on the measures
should be organized, how targets should be defined or what mechanisms should be
introduced if performance is above/below expectations.

4.131

Whilst the Directive makes an explicit link in the Recitals between the quality of service
provided in return for airport charges, this is not taken forward in the Articles, as there are no
binding requirements on quality of service vs. airport charges. So, it is left to the Member
States and the airports to decide on the introduction of SLAs.

4.132

SLAs are bilateral service level contracts agreements between airline(s) and airports that
define performance levels for the delivery of services. Similar performance contracts can also
be agreed between an airport and its client airlines. Beyond this high-level definition, there are
some different stakeholder views as to what SLAs/ performance agreements are/ should really
be:




ACI Europe believes that “SLAs are to meet specific needs, not for regulatory intervention.
This is because in today’s competitive airport market, an airport that consistently fails to
offer adequate services will lose users and revenue, and therefore the market will work to
enforce the need for service levels desired by users”;
IATA believes that SLAs exist to “deliver the performance users need in return for the
charges users pay: overall, SLAs should define the service to be expected for the charges
paid, and there should be some bonus/malus clauses when delivered performance is
above/below expectations”.

4.133

The introduction of SLAs at an airport is not mandatory under the Directive and there are only
a limited number of SLAs or quality of service agreements that are in use across Europe by
network airlines: in Ireland, UK (at Gatwick), Spain (the specific indicators and their target
values have been definitively set by the regulator) or Denmark, France (some elements
defined in national regulation rather than in a contract), in Italy (some elements defined in the
concession contract) and Greece (some elements defined in the concession contract).

4.134

Many, if not all airports, keep track of their operational performance. Beyond the few who
enter into binding agreements, others do not and instead stated that they:





“Are in continuous contact/consultations with all users and partners to improve quality of
service”;
“Have a quality charter and a yearly quality report which is being transmitted to and
approved by the ISA”;
“Discussed with the users as part of the consultation but no formal agreement specific to
service standards is in place”;
“Monitor their overall service level and customer satisfaction. Therefore [we] take part in
the ACI’s Airline Service Quality (ASQ) programme”.
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4.135

We understand that a large number of airports in-scope of the Directive often use ACI’s Airline
Service Quality (ASQ) which provides a useful benchmark and ranking of passenger
satisfaction. The ASQ Survey is designed to measure passenger satisfaction. It covers 34 key
service areas and includes eight major categories, such as access, check-in, security, airport
facilities, food and beverage providers, etc. All participating airports use the same survey
questions. Questionnaires are filled by a statistically representative sample of passengers. This
is a useful tool, used by many of the European airports in scope of the Directive, as it allows
them to create comparators and benchmarks, standards and identify areas of improvements.

4.136

As airports are both business-to-business commercial entities (aeronautical activities as well as
some non-aeronautical activities such as real estate or advertising) and business-to-consumer
entities (food and beverage, retail, car parks), interacting with two different types of
customers (airlines and passengers), it is important that the service quality requirements of
both are taken into account:



Airlines’, through user committees and operational meetings; and
Passengers’ through surveys, focus groups and other consultation channels

4.137

Even in the countries listed above with some service quality focus, in order to be conducive to
effective airport operations, these schemes need to be independently verified to ensure that
they have been designed and implemented with objectives aligned with those of the Directive.

4.138

For passengers, we understand that most quality surveys ask about satisfaction, but do not
necessarily make the price paid for it explicit. It can indeed be arduous for passengers and
airports to know exactly how much an individual passenger has paid in charges, but averages
should be available. It would be useful and interesting to research the value of the service
offered by airports to passengers and whether this is higher or lower than the “satisfaction”.

4.139

Airport service quality measures, targets and financial implications vary by country and
airport. Quality of standard regimes differ on extensiveness and complexity, and may have an
incentive scheme attached to is (with revenue at risk or bonus/malus system). The revenue at
risk for airport operators varies, from caps that can be as little as 0.5% at Paris up to 7.5% in
Portugal. The extent and focus of indicators contained in quality of service standards also
varies significantly. In some cases penalty and bonus payments may be turned into rebates for
operators or regulators, or be included as a parameter in the setting of airport charges.

4.140

Quality of service is an important area of airport charges: charges are paid by passengers for a
service at the airport which should be delivered at a certain quality level, reflecting the level of
the charge paid. Good quality of service also supports efficient airport operations for
passengers, airlines and airports. Therefore, we are surprised to find that only a handful of
ISAs seem to be involved in service quality/performance tracking (Ireland, UK, Spain, Denmark,
France, Italy (ART), Croatia), with airports sometimes left to set and monitor their own service
quality targets based on their own indicators, data collection, and methodology. We are
concerned that the precise involvement of ISAs on quality of service remains unclear to us in
many States.
Conclusion

4.141

We find that the Directive has had little impact on the establishment of SLAs to ensure quality
of service. It is also surprising that there is not a more explicit link in the Directive between the
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quality of service provided in return for airport charges. The oversight of service quality across
Europe appears very heterogenous with only a handful of ISAs focussing on it.

- To what extent has the Directive contributed to the competitiveness of the aviation sector
in general?
4.142

We obtained very few responses from all categories of stakeholders on this question, so we
discuss below this question based on our analysis.

4.143

The competitiveness of the aviation sector is a broad term which covers, in the context of this
study, the competitiveness of the commercial air transport sector as well as the
competitiveness of the airport sector. Competition is always something judged against
something else. For this question, we assume that we are examining the competitiveness of
the European airport and commercial air transport vs. the same sectors in other international
geographies.

4.144

In terms of the competitiveness of the commercial air transport sector, this is the focus of this
report and is extensively discussed: airport charges account for a proportion of airlines’ costs
which are in the interests of passengers to be as low as possible so that they would stimulate
traffic and as a result economic growth. A Directive found to be achieving its objectives would
well contribute to the competitiveness of the commercial air transport sector intra-Europe and
vis-à-vis airlines from outside the European Union. Another benefit of an effective Directive is
to provide a more coherent and harmonized European aviation market with common rules,
which has a positive influence on its global competitiveness. For commercial air transport,
there is in fact no differentiation brought by the Directive between airlines from the EU and
from outside: they all pay the same level of charges when they operate at the same airport
under the same operational conditions.

4.145

The competitiveness of an airport can be assessed based on what it offers in terms of capacity
and services versus its level of charges. One of the Directive’s objectives is to improve fair
competition between airports, so for airports in scope, a Directive found to be achieving its
objectives would well contribute to the competitiveness of the intra-European airport sector.
This leaves the question of what happens when two airports compete with one in-scope and
the other not in scope. Regarding the competitiveness of the European airport sector vs. the
rest of the world, many European stakeholders have complained in the past that this
competition is not always fair and far from a level playing field: in the US for instance security
costs are paid by the State, in the Middle-East there are some question related to who really
pays for the tremendous amounts of airport expansion that is taking place, etc.

4.146

It is well accepted that delayed capacity investments in the European airport sector hinder
connectivity and the resulting growth versus other geographical areas with faster expansion.
ACI Europe estimates that every 10% increase in air connectivity brings a 0.5% increase in GDP
per capita. If the investment capabilities of European airports are impacted by the economic
pressure put on them by an unbalanced economic regulation, then the competitiveness of
European airports vs. others can be significantly weakened.
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Conclusion
The Directive contributes to the competitiveness of the aviation sector to the same extent that
it fulfils its objectives. If the Directive does not bring a downward pressure on airport charges
nor increases quality of service, or airport capacity investments, then the Directive does not
directly improve the competitiveness of the aviation sector in general. However, clarity of
framework and approach in Europe can potentially, at the margin lead to some improvement
in competitiveness although this is difficult to measure.

- How have the levels of airport charges developed since the entry into force of the
Directive? What impact has the Directive had on this? Which other factors have influenced
airport charges over this period?
Approach
4.147

The structure of charges varies considerably between airports (see next question). It is not
possible then to compare charges between airports based simply on their published charges
schedules. Additionally, the unit charges are not directly representative of the total charges
paid by airlines, which, for example, will vary depending on the size of aircraft, passenger mix
and menu of services used at the airport. In order to allow for airport charges to be compared
in meaningful ways we have used four turnaround scenarios to estimate the charges paid by
airlines. The four turnaround scenarios are:





Scenario 1: a full service carrier (FSC) flight within EU28+3;
Scenario 2: an international long-haul FSC flight from/to outside EU28+3;
Scenario 3: a low cost carrier (LCC) flight within EU28+3; and
Scenario 4: a regional carrier flight within EU28+3.

4.148

These are specified in detail in Chapter 2.

4.149

The analysis of airports’ published charges was based on data from the IATA Airport, ATC and
Fuel Charges Monitor (October 2009) and the IATA Aviation Charges Intelligence Center
(accessed February 2017), with supplementary information sourced from individual airports’
schedules of charges from their websites or other public records (e.g. Gazetta Ufficiale della
Repubblica Italiana for charges at Italian airports in 2009) where necessary. Charges for bellyhold cargo, terminal navigation service provision and passenger taxes levied directly by states
that do not relate to airport services (e.g. UK Air Passenger Duty) were collected, but were not
included in our analysis, as we found that these were not consistently recorded. Additionally,
airport charges, for example check-in charges, that are levied on a long-term rent-like basis
were not included, as it is not possible to calculate these for an individual turnaround. A
qualitative description of such charges is provided later in this section.

4.150

It is important to note that this analysis is based on airports’ published charges and does not
correspond directly to the actual received aeronautical yield per passenger at airports, which
will include the effect of passenger mix along with the impact of incentives and commercial
arrangements. The Directive applies to the setting of airport charges, so it is useful to
understand how its implementation has influenced airports’ published charges, independently
from the effects of traffic, etc. The outturn financial performance and actual yields of the

177 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

airports operating under the Directive has been analysed separately and is presented in
response to the relevant evaluation questions, as well as the case studies.
Analysis
The total airport charges per turnaround have on average (passenger traffic-weighted
average) increased between 2009 and 2016 at the airports covered by the Directive. The
figures below show the level of charges per turnaround and the average annual growth (CAGR
2009-2016) of published airport charges for the four scenarios.
Figure 4.10: Airport charges per turnaround, 2009-2016

Airport charges per turnaround (€2016)
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Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.11: Growth of published airport charges per turnaround, CAGR 2009-2016
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4.152

On average, charges have increased by just over +2% (real CAGR 2009-2016) annually at all
airports for scenarios 1, 2 and 3. Charges for the regional operation, scenario 4, have increased
more than for the other scenarios (+4% real CAGR 2009-2016), although this is in the context
of a lower level of overall turnaround charges. As discussed previously under question 8, the
relatively large increase in charges for scenario 4 is driven by some of the largest EU airports.
In the case of the large Spanish airports, this is coherent with increases in charges across all
scenarios. In other airports (e.g. Heathrow), however, the increase is understood to be the
result of an intention to discourage the operation of regional aircraft in a capacity constrained
environment, where slots would be better utilised by larger aircraft. Further, although
scenario 4 is a representative scenario of a regional operation, it only represents a small part
of the passenger market, as also shown in the case studies.

4.153

The extent to which airport charges have changed between 2009 and 2016 has varied
depending on the situation of each airport. In the figures that follow, we summarise the
increases in charges seen at airports covered by the Directive in 2016 based on:







4.154

The size of the airports;
Their type of ownership;
Their concession status and timing;
Whether they have seen significant capex over the period;
The type of economic regulation applicable; and
Their regulatory till type.

The growth in charges observed has been concentrated mainly at airports in the 5-15 million
and 15-20 million ranges, as well as at very large airports with more than 30 million
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passengers. Charges at small airports with fewer than 5 million passengers and airports in the
20-30 million passenger range have remained relatively stable or have decreased in real terms.

Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.12: Growth of published airport charges per turnaround, by size of airport, CAGR 2009-2016
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4.155

The growth in charges is even more variable across the scenarios by the type of ownership of
the airports. Decreases in the charges have only been seen at fully public airports that are part
of a public administration, which reflect the arrangements for regional airports in Greece over
the period. Landing charges have not been levied in recent years in an attempt by the
government to support tourism during the financial crisis.
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Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.13: Growth of published airport charges per turnaround, by type of ownership, CAGR 2009-2016
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4.156

When considering the developments in the airports market over the period and changes in the
status of airports with respect to the letting of concessions, we see a pronounced difference
between the airports which have seen a change in ownership of an existing concession and
those which have been privatised as a network, and the remaining airports. The changes in a
concession represent the two large groups active in Italy (S.E.A. covering the main Milan
airports and Aeroporti di Roma covering the Rome airports). Network privatisations represent
the AENA and ANA networks in Spain and Portugal, respectively.
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Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.14: Growth of published airport charges per turnaround, by concession status, CAGR 2009-2016
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4.157

The changes in charges at airports privatised between 2009 and 2016 are more limited when
compared to the other two categories (change in concession, network privatisation), as many
of these privatisations were still in their early stages (e.g. French airports) in 2016 and the
effects of the concessions had not yet impacted the airport charges.

4.158

ACI has highlighted the correlation between airport investment and increases in airport
charges. Airport investment may take many forms; from a terminal refurbishment or taxiway
extension to the construction of entirely new terminals or new runways. Depending on the till
applicable at each airport investment may or may not impact aeronautical charges. For
example, capex for car park expansion would not justify increases in airport charges under a
dual till. A significant step change in infrastructure provision could justify a corresponding
step-change increase in airport charges.

4.159

Our analysis examines the increases in airport charges between 2009, when the Directive was
introduced, and 2016, the latest full year for which data is available. We have reviewed
developments at the airports covered by the Directive, using desktop research and industry
publications, to identify airports where significant investment in aeronautical infrastructure
has been made and commissioned (e.g. new terminals, major terminal upgrades or
expansions, runway extensions). We have classified airports into the following three groups:




Yes during or before 2009: Where significant investment was commissioned in the years
immediately before 2009 (i.e. 2007 or 2008) or in 2009 – in this case any step change in
charges would not be captured by the comparison of 2009 and 2016.
Yes 2010-2016: Where significant investment was commissioned in the period between
2010 and 2016, inclusive – in this case a step change in charges could be detected by the
comparison of 2009 and 2016.
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No, or after 2016: Where no significant investment has been commissioned, or was
commissioned after 2016 – in this case a step change in charges would not be expected
or would not be captured by the comparison of 2009 and 2016.

Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.15: Growth of published airport charges per turnaround, by timing of capex investment, CAGR 20092016
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4.160

This analysis shows that airport charges have increased at airports that have seen investment
between 2009 (exclusive) and 2016 (inclusive) in a similar way to those airports where there
has not been significant capex in aeronautical infrastructure. This indicates that capex has not
consistently driven step-change increases in airport charges at airports covered by the
Directive. In contrast, there have been larger increases in airport charges for the short-haul
scenarios at airports where new infrastructure was commissioned immediately before or
during 2009 – however, we consider that this is incidental and influenced by the new terminal
at Barcelona which was commissioned in 2009, where large increases in charges have
primarily been driven by AENA’s network privatisation.

4.161

Investment may not necessarily be focussed on delivering new infrastructure, but instead on
delivering improvements to service quality. Analysis of Airport Service Quality (ASQ) data
provided by ACI for 32 airports covered by the Directive, does not reveal any noteworthy
trends between changes in airport charges and overall satisfaction at individual airports. We
do however note that overall airport satisfaction has been increasing, as have airport charges
in a context of increasing traffic. Volume efficiencies mean that the relationship between
traffic growth and airport operating costs is not one-to-one, however, some incremental costs
will be required to maintain and/or improve service quality in a growth environment.

4.162

When considering the evolution of airport charges by type of economic regulation, it is
interesting to note that airports which are not subject to economic regulation and are free to
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set their prices have seen very small changes (small reductions across scenarios 1, 2 and 3 and
a small increase in scenario 4) in their level of airport charges. Perhaps suggestive of those
who are able to set prices freely not requiring any more stringent regulation but those who
are regulated not always being regulated effectively. Charges at regulated airports have
generally increased.

Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.16: Growth of published airport charges per turnaround, by type of economic regulation, CAGR 20092016
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4.163

As noted previously, the regional scenario only represents a small part of the market.
Focussing on the short- and long-haul scenarios, we observe that, of the regulated airports,
those subject to light-handed regulation have increased their charges the least and those
subject to rate of return regulation the most, with those subject to price-cap regulation
between the two other types.

4.164

Associated with the type of economic regulation, airport charges also show a different
evolution according to the applicable till.
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Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.17: Growth of published airport charges per turnaround, by till type, CAGR 2009-2016
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4.165

There is a pronounced and varied difference in the changes to airport charges based on airport
till type. Airports with dual till have witnessed the highest average rates of increase in charges,
while single till airports have also seen growth across all scenarios. Airports with hybrid tills,
those that are free to set prices or have no till have witnessed either only a slight increase or a
decrease in airport charges.

4.166

It is important to note that the increases seen here will not necessarily be reflected in full in
the airports’ aeronautical revenues, in which the mix of operations and passengers will have
an effect, alongside the impact of commercial agreements. The figure below illustrates the
relationship between the changes in airport charges and the changes in aeronautical (aero)
yield for a number of airports and airport groups (limited by data availability). The figure
presents maximum and minimum average change in airport charges as estimated by our
analysis of turnarounds based on airports’ published charges (CAGR 2009-2016), and the
corresponding change in aero yields over a similar period (CAGR 2009-2015) (annual reports
and financial statements for 2016 were not yet available at the time of this analysis).
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Figure 4.18: Changes in airport charges (2009-2016) and changes in aeronautical yields (2009-2015), selected
airports and airport groups, in real terms
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4.167

As can be seen above, and as can be expected, there is a relationship between the changes in
airport charges and changes in aero yields, with yields typically (in 24 out of 29 airports)
lagging relative to the growth in airport charges (where this is not the case, it may be a result
of the data not being perfectly aligned). Based on the above analysis, changes aero yields are
approximately 0.55 times the change in airport charges (this result is not strongly statistically
significant).
Additional comments

4.168

As well as the level of airport charges, the structure of airports’ charges has also evolved. The
table below provides an overview of the structure of charges used across the airports in scope
of the Directive, with reference to the categories of charges as defined in the Directive. We
note an increase in the level of disaggregation of charges between 2009 and 2016 (i.e. more
airports are charging across a larger number of categories).
Table 4.14: Overall structure of charges used across the airports in scope of the Directive

Type of charge

Landing charge

Frequency of
charge (%) at
airports in
scope of the
Directive
2009

2016

100%

100%

Description

Charge for aircraft landing at an airport. A high level of variability is
observed in the method adopted for its implementation. Charge levied
based on any combination of the following factors:
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Type of charge

Frequency of
charge (%) at
airports in
scope of the
Directive
2009

Description

2016






MTOW (either unit rate per tonne/fixed based on MTOW
category);
time of day/season;
country of arrival/destination;
aircraft noise categorisation; and/or
Flight type (e.g. passenger/cargo).

Take-off charge

18%

24%

Some airports charge separately for landing and take-off movements,
at the same rates.

Lighting charge

19%

14%

Applicable to night-time movements.
Charge for aircraft that park at the airport. Charge levied based on any
combination of the following factors:

Parking charge

99%

95%






parking duration;
required stand size;
remote/contact parking; and/or
often a free period at start of aircraft parking (commonly up
to 1-3 hours), meaning that typical short-haul turnarounds
and some long-haul turnarounds would not incur parking
charges.

Charge for passengers on aircraft at the airport. Charged by all airports
(excluding Charleroi in 2016). Charge levied based on any combination
of the following factors:

Passenger charge

100%

99%



Boarding bridge
charge

Charge for aircraft that use a boarding bridge at the airport. A
boarding bridge charge is often applied as an alternative to or in
addition of the parking charge. Charge levied based on any
combination of the following factors:
29%

41%





Check-in/
Infrastructure
charge

number of departing/arriving passengers boarded per flight
(often modulation to provide reduced rates for
international/domestic);
number of origin/destination (O/D) and transfer passengers;
and/or
transit passengers (passengers who do not get off the
aircraft at an intermediate airport) and minors may be
exempt.

22%

67%

parking (docked) duration;
required stand size/aircraft size (often implemented using
aircraft MTOW); and/or
number of boarding bridges required (e.g. +25% surcharge
for second bridge at AENA airports).

Charge for the use of check-in facilities. A very high level of variability
is observed in the method adopted for its implementation. Check-in
may be charged on a flight-by-flight basis or through longer term
contracts (e.g. monthly/annual). Charge levied based on any
combination of the following factors:



number of check-in desks used and the duration of their use;
number of departing/arriving passengers (per flight or
annual); and/or
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Type of charge

Frequency of
charge (%) at
airports in
scope of the
Directive
2009

Description

2016


Baggage charge

Noise charge

16%

42%

27%

48%

type of desk, e.g. manned, conveyor, self-service.

Charge for the processing of passenger baggage. Charge levied based
on the number of bags processed or number of passengers per flight.
Charge for the noise associated with aircraft activities at the airport.
Can be charged as a proportion of the landing fee or as a fixed
amount. Charge levied based on any combination of the following
factors:





aircraft type;
noise chapter classification;
noise volume (decibels); and/or
time of day.

Emissions charge

11%

19%

Charge for the emission of oxides of nitrogen (NOX) associated with
aircraft activities at the airport. Charge levied based on the mass of
NOX emitted as stated in the ICAO Exhaust Emission Data Bank (EEDB)
per landing and take-off (LTO) cycle.

PRM charge

57%

86%

Charge for passengers with reduced mobility (PRM). Charge levied
based on the number of passengers per flight.
Charge for security checking passengers. Charge levied based on any
combination of the following factors:


Security charge

68%

75%




number of departing/arriving passengers boarded per flight
(often modulation to provide reduced rates for
international/domestic);
number of origin/destination (O/D) and transfer passengers;
and/or
transit passengers (passengers who do not get off the
aircraft at an intermediate airport) and minors may be
exempt.

Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.169

Airport charges are commonly formed from a discrete number of charging categories. The
level of disaggregation in the charges varies considerably, with landing charges being the only
category levied by all airports. A passenger service charge is also levied by all airports, with the
exception of Charleroi. A number of “other” charges may also be levied by airports, although
these may not necessarily relate to a typical turnaround (e.g. hangar charges)

4.170

There is a high amount of variability in the way charges are calculated across the different
airports. There are some common factors in the way charges are applied (e.g. landing charge is
regularly a function of maximum take-off weight (MTOW)). However, there is a high level of
inconsistency in how charges are calculated using these factors (e.g. unit rate per tonne
(MTOW), fixed charge for MTOW categories). This may also vary based on a third parameter
such as time of day, season, noise category. Landing, noise and check-in charges see a
particularly high level of variability in their methods for implementation.
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4.171

The introduction of check-in is notable. In 2009, 11 airports in scope of the Directive charged
either a check-in or equivalent infrastructure charge for the use of common terminal
infrastructure. In 2016, the number of airports charging check-in or equivalent had increased
to 47 of the 79 airports. Furthermore, a high-level of variability has been identified in the way
check-in or infrastructure charges are levied. As described in the table above, check-in may be
charged on a flight-by-flight basis, through longer term contracts (e.g. monthly/annual) or a
combination of the two. Following this, the charge may be implemented based on any of the
following factors:




number of check-in desks used and the duration of their use;
number of departing/arriving passengers (per flight or annual); and/or
type of desk, e.g. manned, conveyor, self-service.

4.172

Overall, the different approaches used for charging by airports for certain services and across
their schedule of charges as a whole leads to a high level of complexity in charges calculations
and poses difficulties when comparing between different airports. The structure of each
airport’s charges emerges from its historical context, its business model, its regulatory
arrangements etc. and is tailored to fit its local requirements. At a EU-wide level however, the
differences require airlines and ISAs to become familiar with a very large number of rules for
the application of airport charges. Airlines confirmed that the process, as envisaged by the
Directive, necessitates that resources are dedicated to engaging with airports and that the
complexity introduced by the different approaches used for charging across the EU Member
States requires specific, detailed and time-consuming understanding to be developed.

4.173

The airport charges can be described as passenger-driven or aircraft-driven. For example,
passenger charges are most commonly levied on the number of passengers boarded on the
flight, while landing charges are levied on a movement basis using aircraft-related metrics such
as MTOW, with no reference to load factor (i.e. how full the flight is). Our analysis indicates
(see figure below) that there has been a very small average increase between 2009 and 2016
in the proportion of airport charges that are levied on the basis of passengers, rather than
aircraft, but that this has not been material.

189 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Figure 4.19: The proportion of passenger-driven and aircraft-driven charges for each scenario in 2009 and 2016
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4.174

A shift in the balance of aircraft-driven vs passenger-driven charges towards the latter would
indicate that airports share a greater degree of revenue risk with airlines.
Conclusion

4.175

Overall, airport charges have on average increased between 2009 and 2016 across EU28+3
airports. It is not immediately clear what the impact of the Directive on the evolution of
charges is, as there are a number of factors influencing the development of airport charges, so
a counterfactual scenario where the Directive were not in place is not easy to define. The
largest variation between the evolution of charges is observed between airports which have
been concessioned or privatised in some manner (which have seen large increases in airport
charges) and those which have not (where the increases have been smaller – see Figure 4.14).
This trend can be anticipated, particularly given the way in which some of the largest
privatisations (e.g. AENA) have taken place and the fact that concessionaires/shareholders are
driven to realise returns on their investments. At the same time, privatisations are usually
accompanied by capital expenditure commitments, which justify increases in charges.

4.176

In stipulating the requirement for consultation and encouraging the exchange of information
between airport and airlines, the Directive is aiming to improve the functioning of the relevant
market. When considering the evolution of charges at airports covered by the Directive but
which are not further regulated and are free to set their prices, we see that on average airport
charges have decreased between 2009 and 2016 (see Figure 4.16 and Figure 4.17). This might
suggest that the Directive has to an extent been effective through balancing the information
available to market actors (particularly when contrasted with the situation at airports not
covered by the Directive where charges have increased – see Figure 4.21 in the next section).
It is not as easy to discern the same conclusion at airports whose situation has attracted
additional (local) regulation (since their characteristics are such that regulation is required),
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but the above may indicate that the Directive (in conjunction with the additional regulation)
has acted to limit increases in charges from what they might have been in their absence.
4.177

Additionally, we note that the structure of airport charges has evolved between 2009 and
2016. The structure in 2016 is more disaggregated than that in 2009, primarily reflecting
pressure from airlines for a more tailored menu of services to be available, but at the same
time also potentially allowing for improved transparency and cost reflectiveness in the
application of charges. However, there does remain a high degree of variation in the way
charges are levied by airports, creating complexity for airlines and ISAs.

- What are the differences in the evolution of charges in EU airports in the scope of the
Directive and airports not in the scope? Have charges evolved differently at airports in the
scope of the Directive?
4.178

Airport charges at EU airports with fewer than 5 million passengers (and not the largest in
their Member State), which are not in the scope of the Directive, are structured in a similar
way to those in scope of the Directive, based on the comparators selected for this study (Cork,
Florence, London City, Tenerife North and Timisoara). The table below provides an overview of
the structure of charges used by the EU comparator airports out of scope of the Directive in
2009 and 2016, with reference to the corresponding categories of charges as covered by the
Directive.
Table 4.15: Overall structure of charges (EU comparators)

Type of charge

Frequency of
charge (out of 5)

Description

2009

2016

Landing charge

5

5

No difference from airports in scope of the Directive. Based on
MTOW for all airports except London City which is fixed based on
time of day.

Lighting charge

2

1

No difference from airports in scope of the Directive.

Parking charge

5

5

No difference from airports in scope of the Directive. Based on
duration and area of parking. Free period sometimes included.

Passenger charge

5

5

No difference from airports in scope of the Directive. Based on
number of passengers and destination airport.

Boarding bridge
charge

2

2

No difference from airports in scope of the Directive. Based on
duration of boarding bridge usage and aircraft MTOW.

Check-in/
Infrastructure
charge

1

2

No difference from airports in scope of the Directive. Based on
number and duration of desk usage.

Baggage charge

1

0

No difference from airports in scope of the Directive.

Noise charge

0

1

Only charged at Tenerife North.

Emissions charge

0

0

Not charged.

PRM charge

4

4

No difference from airports in scope of the Directive. Based on
number of passengers.

Security charge

5

5

No difference from airports in scope of the Directive. Based on
number of passengers.
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.179

The number of charges levied at European airports in scope and not in scope of the Directive
were very similar in 2009 (an average of approximately 6.5 charges per airport). By 2016,
airports in scope of the Directive averaged 9 charges, while those not in scope of the Directive
averaged 8 (see figure below). This indicates a general Europe-wide trend towards the
disaggregation of airport charges, which is slightly more pronounced for airports in scope of
the Directive.
Figure 4.20: Count of airport charges in 2009 and 2016 for EU airports in scope and not in scope of the Directive

Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.180

Based on our analysis of their published airport charges, the level of charges at airports in
scope and not in scope of the Directive was comparable for short-haul and regional scenarios.
The figure below shows the total average charges levied per aircraft turnaround across EU
airports both in scope and out of scope of the Directive. The comparators were within 1% of
the in-scope airports for the full service short-haul scenario 1 and within 5% for the low-cost
short-haul scenario 3 in 2009 and 2016. The comparators were more expensive for the
regional scenario 4 in 2009, but were within 1% of the in-scope airports in 2016. The airport
charges for the long-haul scenario 2 were higher at in scope airports in both 2009 and 2016,
however, we note that wide-body long-haul operations are not typical or not applicable at the
comparator airports (e.g. neither London City nor Florence would be able to accommodate a
B777 landing/taking off on their short runways).
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Figure 4.21: Average charges levied per aircraft turnaround at EU airports in scope and out of scope of the
Directive

1,000
0
2009

2016

Sc.1: Short-haul
FSC

2009

2016

Sc.2: Long-haul
FSC

In scope of the Directive

2009

2016

Sc.3: Short-haul
LCC

2009

2016

Sc.4: Regional

EU comparators

Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

The figure below shows the growth in average airport charges per turnaround. As indicated
above, the growth in charges at airports in scope of the Directive and those not in scope was
similar for short-haul scenarios. Charges for the regional scenario increased more at in scope
airports, and reached a similar level in value in 2016 as at airports not in scope.
Figure 4.22: Growth in published airport charges per turnaround, CAGR 2009-2016, EU airports in scope of the
Directive and not in scope of the Directive
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.182

EU-wide, charges evolved in a similar way at airports in scope and out of scope of the
Directive. However, when comparing the evolution in airport charges between the EU airports
not in scope of the Directive (all of which served fewer than 5 mppa) and those in scope of the
Directive that also served fewer than 5 mppa, but were the largest in their Member State, we
observe a different picture. Airport charges at in scope airports went down slightly or
increased very little for the short-haul scenarios 1 and 3, where charges increased at not in
scope airports. Charges also went down for the long-haul scenario at the smallest airports in
scope of the Directive, however, as discussed above, wide-body long-haul operations would be
fairly atypical at these small airports also. The trend in charges seen for scenario 4 for this
limited sample does not differ from that seen above between all airports covered by the
Directive and the EU comparators which are not.

Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.23: Growth in published airport charges per turnaround at airports serving fewer than 5 million
passengers per annum, CAGR 2009-2016
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4.183

The airports in scope of the Directive in 2016 that served fewer than 5 mppa (in 2015), but
were the largest in their Member State, were: Bratislava, Ljubljana, Luxembourg, Malta, Sofia,
Tallinn, Vilnius, Zagreb and Keflavik. The reduction in charges above is driven by Ljubljana (a
reduction in the passenger service charge in a context of reducing or very low growth in
traffic), Tallinn (a discontinuation of security charges) and Vilnius (significant reduction across
landing and passenger charges – potentially in response to the near-complete withdrawal of
airBaltic in 2009). Charges at Luxembourg and Malta remained constant in nominal terms and
so appear as a reduction in real terms. Charges at the remaining airports saw larger increases,
but started from a lower base charge than the comparators, resulting in charges levels then
becoming in line in 2016.
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4.184

The average reduction in charges seen at the small airports with fewer than 5 million
passengers that are covered by the Directive:



in some cases, can be attributed to specific events and strategic actions (e.g. Vilnius and
Ljubljana); while
in others (e.g. Luxembourg and Malta), charges have reduced in real terms, despite
growth in traffic. We do not have information on capacity or the evolution in the quality
of service at Luxembourg and Malta, but assuming constraints have not been met and
quality of service has been maintained, then this suggests that some efficiencies have
been realised in the provision of airport services (to more passengers for a lower realterms price), an outcome which could be supported by the Directive.

Conclusion
4.185

Charges at EU airports in scope of the Directive and comparator EU airports not in scope of
Directive have evolved in a similar way in terms of their structure and their overall average
level. We note however that amongst the smallest airports in scope of the Directive, that are
covered as a result of being the largest airport in their Member State (and are most directly
comparable to those not in scope), some have reduced their charges considerably between
2009 and 2016, in contrast to the comparator airports. The reduction of charges may be
attributed to a number of factors, and in the case of Luxembourg and Malta in particular may
be related to the impact of the Directive in helping drive the delivery of more efficient airport
services. None of the comparator airports levied environmental (noise or emissions) charges in
2016.

- How do charges at EU airports compare with those in the US, Asia and other regions? What
is the relative performance of EU airports against similar non-EU airports, in terms of price,
unit cost, consumer satisfaction, quality of service and efficiency? What are the main factors
influencing the value of these both for EU and non-EU airports?
4.186

Airport charges at non-EU airports selected as comparators for this study (Casablanca, Chicago
O’Hare, Dubai, Sao Paulo Guarulhos and Sydney) are structured in a similar way to those in
scope of the Directive. The table below provides an overview of the structure of charges used
by the non-EU comparator airports, with reference to the corresponding categories of charges
as covered by the Directive.
Table 4.16: Airport (Non-EU comparators)

Type of charge

Frequency of
charge (out of 5)

Description

2009

2016

Landing charge

5

5

No difference from airports in scope of the Directive. Based on
MTOW for all airports, differentiated by origin/destination.
Chicago also by signatory/non-signatory carriers.

Lighting charge

1

1

No difference from airports in scope of the Directive.

Parking charge

4

4

No difference from airports in scope of the Directive. Based on
duration and area of parking. Free period sometimes included.
Dubai also by wide-/narrow-body.
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Type of charge

Frequency of
charge (out of 5)

Description

2009

2016

Passenger charge

5

5

No difference from airports in scope of the Directive. Based on
number of passengers and destination airport. Sydney also by
terminal of use.

Boarding bridge
charge

2

2

No difference from airports in scope of the Directive. Based on
duration of boarding bridge usage and aircraft MTOW.

Check-in/
Infrastructure
charge

2

1

Sydney included in passenger charge. Chicago per passenger.
Casablanca by total annual passengers.

Baggage charge

0

0

Not charged.

Noise charge

0

0

Not charged.

Emissions charge

0

0

Not charged.

PRM charge

0

0

Not charged.

Security charge

4

3

No difference from airports in scope of the Directive. Based on
number of passengers.

Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.187

The number of charges levied at non-EU airports and EU airports in scope of the Directive
were very similar in 2009 (an average of approximately 6.5 charges per airport). By 2016, EU
airports in scope of the Directive averaged 9 charges, while non-EU airports averaged 6 (see
figure below). This indicates the Europe-wide trend towards the disaggregation of airport
charges is not mirrored at non-EU airports.
Figure 4.24: Count of airport charges in 2009 and 2016 for EU airports in scope of the Directive and non-EU
comparators.

Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis
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4.188

Based on our analysis of their published airport charges, the level of charges in 2009 at EU
airports in scope was lower than at non-EU airports for the short-haul scenarios 1 and 3,
higher for scenario 2 and comparable for scenario 4. In 2016, the level of charges at EU
airports was lower for all but the regional scenario. The figure below, shows the total average
charges levied per aircraft turnaround across EU airports and non-EU airports. Charges at the
comparators were approximately 17% higher for the full service short-haul scenario 1 and
within 25% for the low-cost short-haul scenario 3 in 2009. By 2016, these had moved to 28%
and 33% respectively. The comparators were less expensive for the long-haul scenario 2 in
2009 by approximately -8%, but more expensive by 7% in 2016. For the regional scenario 4,
charges levels at EU and non-EU airports were comparable in 2009, but were -24% lower at
non-EU airports in 2016.
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Figure 4.25: Average charges levied per turnaround across EU airports in scope of the Directive and non-EU
comparators
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

4.189

The figure below shows the growth in average airport charges per turnaround. The growth in
charges at non-EU airports was greater than that at EU airports between 2009 and 2016, with
the exception of scenario 4. As discussed previously under question 8, the relatively large
increase in charges for scenario 4 is driven by some of the largest EU airports. In the case of
the large Spanish airports, this is coherent with increases in charges across all scenarios. In
other airports (e.g. Heathrow), however, the increase is understood to be the result of an
intention to discourage the operation of regional aircraft in a capacity constrained
environment, where slots would be better utilised by larger aircraft. The non-EU comparators
do not all face the hard constraints that some of the large EU airports are, while for some (e.g.
Dubai, based on OAG analysis), the local market and fleets mean that there are only very
limited regional operations using very small aircraft. Charges at the non-EU comparators may
not have been adjusted in the way that they have by EU airports, as a result.
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Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.26: Growth in published airport charges per turnaround, CAGR 2009-2016, EU airports in scope of the
Directive versus non-EU airports
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4.190

However, the non-EU airports, excluding Casablanca, all serve more than 30 mppa. When
analysis is limited to only airports that serve more than 30 mppa, as shown below, we see that
growth in airport charges between 2009 and 2016 was more comparable between EU and
non-EU airports for scenarios 1,2 and 3. Charges for the long-haul scenario grew more strongly
for non-EU airports, conversely, charges for the low cost scenario grew more strongly at EU
airports. Charges for scenario 4 grew by over 6% (CAGR 2009-2016) at EU airports, but did not
change significantly at non-EU airports. Regional operations however would represent a very
small proportion of the traffic at major airports both in EU and outside the EU.
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Annual real terms change in published
airport charges, real CAGR 2009-2016

Figure 4.27: Growth in published airport charges per turnaround at EU and non-EU airports serving more than 30
million passengers per annum, CAGR 2009-2016
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4.191

Detailed financial information has not been available for all comparator airports for the
following reasons:




4.192

They are owned alongside other airports in scope of the Directive, with a breakdown of
financial information not available at airport level (e.g. Timisoara, Cork, Tenerife North);
They are owned by a special purpose vehicle (SPV), with information not published at
airport level (e.g. Sydney in 2009); or
They do not publish financial statements or annual reports (e.g. Dubai).

In terms of their financial performance, the profitability of airports in scope of the Directive is
within the range of those not in the scope of the Directive and those outside the EU. The
figure below summarises the EBITDA margin for airports in scope of the Directive and
comparator airports not in of the Directive or not in the EU for 2009 and 2015, where data is
available. Comparator airports are marked in red.
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Figure 4.28: EBITDA margin for airports in scope of the Directive, not in scope of the Directive and non-EU
airports. 2009 and 2015 (where available)
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4.193

Of the non-EU comparators’ most recent results, Sydney had the highest EBITDA margin in the
sample (82%), followed by Sao Paulo Guarulhos (55%), Chicago O’Hare (45%) and Casablanca
(30%). Sydney also had the highest EBITDA margin amongst all the airports analysed, with
Athens, ANA, AENA, London Heathrow and Zurich all posting higher EBITDA margins than Sao
Paulo Guarulhos, the second highest comparator. Both Sydney and Sao Paulo Guarulhos are
airports under concessions, however, Chicago O’Hare is a public enterprise wholly owned by
the City of Chicago and its EBITDA margin is in the middle of the range for the largest airports
covered by the Directive.

4.194

In terms of their unit cost per passenger, as a measure of efficiency, the relatively high
profitability of the comparator airports is supported by unit costs at the lower end of the
range seen at airports covered by the Directive.
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Figure 4.29: Total cost per passenger for airports in scope of the Directive, not in scope of the Directive and nonEU airports. 2009 and 2015 (where available)
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4.195

ACI Europe was not able to provide Airport Service Quality (ASQ) survey results for the
comparator airports, so we are not able to comment in a coherent way on the relative
performance of the comparators in terms of passenger satisfaction. However, we note that all
Non-EU comparators had significant investment in recent years, with all of them seeing the
delivery of expanded and upgraded terminals, which will have helped maintain or improve
passenger satisfaction.
Conclusion

4.196

The structure of charges at EU airports in scope of the Directive and at comparator airports
outside the EU was similar in 2009, however, it has since evolved to become more
disaggregated in 2016, whereas the structure of charges at comparator airports outside the EU
has changed little over the period. The level of charges was on average lower at in scope
airports relative to non-EU comparators, and has seen less overall growth since 2009. Focusing
on very large airports in both samples though indicates that charges at these have evolved
similarly between 2009 and 2016.

4.197

There is limited financial information available on the performance of non-EU comparator
airports. Where this is available, the profitability of airports in scope of the Directive was
within the range seen for of those outside the EU, with Sydney outperforming all EU airports in
scope in terms of EBITDA margin. The unit cost per passenger, as a measure of efficiency, for
non-EU airports was at the lower end of the range seen for EU airports in scope, suggesting
that some of the non-EU comparators were more efficient.

4.198

Service quality information for the comparator airports was not provided, so it has not been
possible to benchmark passenger satisfaction at EU airports in scope against non-EU airports.
However, we note that all of the non-EU comparators saw the delivery of expanded and
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upgraded terminals over the period, which will have helped maintain or improve passenger
satisfaction.

- To what extent has the Directive affected the development of capacity at the airports it
covers?
4.199

Over the past decade (2006-2014), ACI Europe estimates that the largest 21 airports in the EU
and EFTA countries invested over €53 billion into infrastructure. These 21 airports delivered
capacity for an additional +175 million passengers, nearly 10% of European traffic.

4.200

Airports deliver two types of capacity (in broad terms): runway capacity and terminal capacity
(no break-down of investment or capacity figure was available to us). As terminal capacity
does not directly translate into large or long-term negative impact for the surrounding
residents, there is often less political interest linked to these than there are with runway
capacity. Political interference explains a lot of delays/issues with runway capacity projects in
Europe, but in any case, any commercial infrastructure project in Europe needs to obtain a
large number of authorisations, and approvals from a variety of authorities (planning,
environmental, open-dialogue, etc.). In comparison, the requirements of the Directive
(consultation on new infrastructure with the users) are very limited (this point is discussed in
detail in the evaluation question on ability of airports to price and invest in infrastructure).
They may cause some delays too where they are (unsuccessfully) appealed against (ACI Europe
highlighted this as possibly limiting the development of airport capacity in Europe), but this
would only be one of the many possible sources of delays/refusals.

4.201

The majority of airports consulted have nonetheless stated that the Directive had no impact
on the development of capacity, including: Vienna, Brussels, Sofia, Geneva, Zurich, Prague,
Berlin, Frankfurt, Hannover, Hamburg, Munich, Stuttgart, Tallinn, Athens, Aena, Helsinki, Nice,
Toulouse, Milan, Riga, Avinor, Warsaw, ANA, Swedavia, Ljubljana, Bristol and Gatwick airport.
This view is also shared by BDF, IACA, IATA.

4.202

It should also be seen that political decisions on capacity provisions can also be seen where
development of infrastructure is mandated in regulated agreements and/or long-term
concessions.
Conclusion

4.203

The feedback provided by the vast majority of stakeholders and the analysis we performed
show that the impact of the Directive has been limited on the development of capacity at the
airports it covers. Most of the capacity addition seems to be as a result of airport capacity
plans, political intervention or other local issues.

General conclusions on Effectiveness
4.204

Across the airports in scope, the Directive does not appear to have had a clear or causal
impact on the evolution of airport charges.

4.205

The majority of stakeholders agree that the Directive has provided greater legal certainty than
before and partially succeeded in ensuring a common framework for the consultation process,
transparency requirements, remedies, non-discrimination and the set-up of ISAs.
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4.206

However, in some States there has been no material changes to the consultation practices that
were already followed before the implementation of the Directive, and it has not necessarily
led to charges being perceived as fairer by all parties.

4.207

Remedies provided by the Directive, rely on the presence of an effective ISA and an adequate
national legal framework. The presence of these conditions across Member States is very
mixed, and in particular, some ISAs are considered under-resourced, not independent or not
adequately empowered.

4.208

It is likely that some airports use their market power when setting charges and the Directive
has not curtailed this market power; however formal market power tests would be required to
assert this definitively, alongside appropriate remedies to prevent abuse of that power.
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5

Efficiency
Introduction

5.1

In this chapter we present our findings on efficiency based on the analysis of data and
stakeholder opinions. We have listed all the evaluation questions that the Terms of Reference
required to be considered and present our findings below for each of them.

Evaluation questions on Efficiency
9) Are the costs associated with the application of the Directive, including those borne by
national independent supervisory authorities, airports and airport users, reasonable in
relation to the benefits? Is there a fair distribution of costs between the main actors?
5.2

The costs associated with the Directive fall into two categories: set-up costs linked to the
transposition of the Directive, which should only be incurred when the Directive was
transcribed into national law and when the ISAs were set-up, and running costs (mainly
operating but some capital) which are incurred every year and are related to the
implementation of the Directive. In this question, we only consider running costs, but cover
later in this report the question of set-up costs (paragraph 5.15).

5.3

Before presenting the details of the costs, we present below a description of the different
types of costs and benefits incurred in theory by the different categories of stakeholders. We
observe that the distribution of costs is not equal among stakeholders. We see that:







For the ISAs and the Member States, there are no real direct benefits, but only direct
costs.
For airports, the costs are certain and not always negligible, whilst the direct benefits are
mainly non-financial: the benefits received by the airports include more legal certainty
related to the process, better engagement and commercial arrangements with their client
airlines, and fairer competition. All these benefits are important for the airports but they
do not directly translate into cost-savings or at least not immediately.
For airlines, there are some costs linked to the engagement with airports, but the
intended benefits (fair charges, optimal airport infrastructure levels and fair competition
between airports) should outweigh the costs, especially when the Directive is fully
implemented and adequately running;
For the passengers, the ratio of benefits/costs is overwhelmingly positive: they are, or
should be, the winners from the introduction of the Directive requirements assuming cost
improvements and transparency are passed on from airlines to passengers.
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Table 5.1: High-level assessment of the anticipated/intended running costs and benefits that should be incurred
with the application of the Directive
Running costs

Benefits

Ratio
benefits/running
costs

Independent
Supervisory
Authorities

Running costs of the ISA:
incurred annually with
limited costs savings
opportunities year-onyear

Member States

No running costs unless
ISAs are funded through
State budget

No direct benefits apart from
ensuring compliance with the
1.22
Directive.
Indirect benefits of ensuring fair
competition between EU airports,
fair charging systems and maintain
airport infrastructure at optimal
level;

The direct ratio is
negative for ISAs and
Member States when
the objectives of the
Directive are achieved

Direct financial benefits for the
airports are very limited. Other
direct benefits include better
transparency/consultation/certainty
of the process which should
translate into enhanced customer
relations and more optimal airport
investments. Other non-financial
benefit (overall) is fair airport
competition, with some airports
benefiting from it and others losing
from it.

Depends on airports,
but probably negative
because the benefits
are non-financial and
are much longer-term
than the costs.

Annual running costs to
participate in
consultations with
limited cost-savings
opportunities year-onyear.

Direct benefits should include
better
transparency/consultation/appeals
which should translate into fair
charging systems, optimal airport
investments resulting into fair
airport charges

The direct ratio
should be positive if
the objectives of the
Directive are achieved

No direct running costs.

Direct benefits: fairer airport
charges for airlines should translate
into fairer airline ticket prices for
passengers. Greater transparency of
information on charges if this is
passed on from airlines.

The direct ratio is
positive if the
objectives of the
Directive are achieved

Annual running costs
with limited costs savings
opportunities year-onyear, to run the
consultation and liaise
with the ISA.

Airports

Where the Directive
results in fairer
competition and airports
lose out, costs may be
incurred

Airlines

Passengers

National taxpayers

Very limited direct
running costs (only in the
case where the ISA is not
financed through airport
charges, but through
national budget).

5.4

Following implementation of more
environmental modulation of
charges this may result in societal
benefits. This alongside better
allocation of resources and a fairer
basis for charges provides societal
benefits.

Source: Steer Davies Gleave analysis
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5.5

The Table above shows that the distribution of intended costs and benefits is not equal.
However, the purpose of regulation is not to have a fair distribution of costs. Businesses will
often see regulatory costs as a burden compared to the situation with no regulation and
therefore no costs, but there are some other costs too, usually not borne by the same parties,
when there is inadequate, or no regulation. In the case of airport charges, these costs may
include environmental external costs and higher ticket prices which would be borne by the
society and the passengers.

5.6

To evaluate if the distribution of costs is reasonable, we present below a detailed assessment
of the costs and benefits incurred by the stakeholders. Please note that the costs and benefits
for the airports will vary based on their national requirements, as some are more extensive
than others and vary also according to the choice of implementation in Article 6. For the
airlines, the costs will vary depending on how many airports they fly to/from, and whether
they attend in person or send a representative of an association to whom they are members.
For the ISAs, the costs will vary depending on the national/local requirements. Whilst we
observe below that some stakeholders could quantify the costs, quantifying the benefits was
hard for most of them. At best they qualitatively described them. A stakeholder (the French
ISA) noted that quantifying the benefits was difficult. Please also note that in this table we
present the costs of the ISAs and the benefits for the ISA, not the benefits as stated by the ISA
related to airlines or airports.

5.7

Most ISAs have been able to quantify the number of FTEs associated with the implementation
of the Directive. However hardly any ISAs mentioned whether they had a budget for hiring
consultants or temporary staff to support, as this would be part of the costs. For the ISAs, we
see that in most cases their costs tend to be limited. We observe that:









The countries with the most extensive requirements in terms of economic regulation (UK,
Ireland, Netherlands) are the countries with the highest number of FTEs allocated to
airport charges;
However, it is not because there are a “high” number of FTEs that an ISA is necessarily
well empowered;
Some countries would appear to be understaffed with regards to the size of their traffic
and/or complex situations (such as having a network airport operation): we see that there
are only 0.2 FTEs working on airport charges issues in Sweden or Finland, in spite of
having a network in each of these countries;
Some countries with an Article 6 (5) procedure (which should in theory require more ISA
involvement than under Article 6 (3)) appear understaffed too: Austria only has 0.5 FTE,
Norway only has 0.2 FTE; and
In Germany, we expect that the total FTEs would amount to a figure higher than what is
shown in the table below, and the fragmentation of the 16 ISAs staff and skills would
mean higher costs than a sole national ISA.

Table 5.2: Running costs and benefits for the ISAs

Top EU 5
aviation
markets

Member State

Running costs of the ISAs

Benefits to the ISAs

United Kingdom

Approx. annual costs of 1FTE for work
under the Directive. Approximately 8
FTEs are employed by the CAA on tasks
related to airport charges.

No specific benefits
identified for the ISA
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Member State

Running costs of the ISAs

Germany

Bavaria: A total of 3 employees, but ISA
unable to provide FTEs.
NRW: annual cost of 0.2 FTE
Lower Saxony: annual cost of 1 FTE
Hessen: annual costs of 0.5 FTE

Benefits to the ISAs

No specific benefits
identified for the ISAs

Annual costs of 4 FTEs

No specific benefits
identified for the ISA, but
wider benefits for
passengers, airports and
airlines

Annual costs of 4.5 FTEs

Better independence of the
ISA which gives better
legitimacy to the ISA
decisions

Italy (ENAC)

Annual costs of 3 FTEs

No financial benefits for the
ISA. Some non-financial
benefits but not for the ISA,
for users and airports

Italy (ART)

Annual costs of 3 FTEs , but expected to
be a little higher from 2017

No specific financial benefits
highlighted by the ISA.

Netherlands

Annual costs of 3 or 3.5 FTEs

No specific benefits
identified for the ISA

Greece

No estimate provided

No specific benefits
identified for the ISA

Portugal

Annual costs of 4.6 FTEs

No specific benefits
identified for the ISA, but
wider benefits for
passengers, airports and
airlines

Sweden

Approx. annual cost of 0.2 FTE

No specific benefits
identified for the ISA

Belgium (Brussels)

Annual costs of 2 FTEs. Administrative
support and management is not included
in this number

No specific benefits
identified for the ISA

Denmark

Annual cost of 2 FTEs

No specific benefits
identified for the ISA

Ireland

Annual costs of 3 FTEs

Ireland benefits from the
requirement of mandatory
consultation

Poland

Annual costs of 1 FTE. Additionally, the
share of the work of few others experts
should be also included

No specific benefits
identified for the ISA. Wider
benefits for the airports

Austria

Annual costs of 0.5 FTE

No specific benefits
identified for the ISA

Finland

Annual costs of 0.2 FTE

Unclear response provided
by the ISA

Czech Republic

No ISA questionnaire received

No ISA questionnaire
received

Spain

France
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Non-EU
markets

Member State

Running costs of the ISAs

Benefits to the ISAs

Romania

Annual costs of 1 FTE

No specific benefits
identified for the ISA

Hungary

No ISA questionnaire received

No ISA questionnaire
received

Bulgaria

Not answered

No financial or other benefits
identified for the ISA

Cyprus

Annual costs of 3 part-time FTEs.
Additional costs of €50 per meeting
when held outside normal working hours

No specific benefits
identified for the ISA

Croatia

Annual costs estimated to be 0 FTEs

No specific benefits
identified for the ISA

Latvia

Unable to estimate, minimal costs “no
additional staff solely dedicated for tasks
related to airport charges”

No specific benefits
identified for the ISA

Malta

No ISA questionnaire received

No ISA questionnaire
received

Lithuania

“Personnel and accounting costs” but no
detail beyond this

No specific benefits
identified for the ISA

Luxemburg

Annual costs of 0.85 FTE

No specific benefits
identified for the ISA

Estonia

No ISA questionnaire received

No ISA questionnaire
received

Slovakia

No ISA questionnaire received

No ISA questionnaire
received

Slovenia

No specific costs estimated for the ISA

No specific benefits
identified for the ISA

Switzerland

Annual costs of 0.5 FTEs, but significantly
more resources needed in the case of
legal appeal process

Better legal certainty for the
ISA.

Norway

Approx. annual costs of 0.2 FTE

No specific benefits
identified for the ISA. Overall
benefits include stable
charges

Iceland

Not funded specifically for airport
charges

No specific benefits stated by
ISA. Overall benefits include
increased transparency of
charges

Source: Steer Davies Gleave analysis of stakeholder responses

5.8

Few ISAs answered the question about the proportionality of costs and benefits. When they
did, they mostly thought that the costs were proportionate to the benefits (Lithuania, Latvia,
Netherlands, Poland, Romania). A few remarked (Ireland, Norway, UK) that they already had a
well-established national framework pre-Directive, meaning that the costs of implementing
the Directive were minimal, as were the benefits.

5.9

Among the airports, for reasons explained above, the views varied (see table below). A
majority of airports are unclear as to whether or not the costs are proportionate to the
objectives. Approximately the same number think that costs are proportionate with those who

208 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

think they ae not. ACI Europe stated “the costs are not proportionate for the many airports
that fall under the scope of the Directive”. ACI highlighted two types of costs, as well as some
benefits:






Direct costs: these would be the costs of consultation. ACI Europe illustrated its point with
the example of Gatwick airport “who estimated the direct costs of compliance with UK
CAA regulation (not just Directive)to be in the region of £10 million per year, on average
over a five year period”. This would mean an average of £0.45 per passenger per year.
Indirect costs: The primary indirect cost is the loss of commercial exchange according to
ACI Europe. “The Directive, by allowing a ‘run to the regulator’ for airlines, has closed the
options for development of a true commercial dynamic between airports and airlines at
many airports. This cost is difficult to quantify, but hefty, as it crowds out market-based
decision-making”.
Benefits: The Directive, as long as it remains in its current form for a reasonably long-time
period offers regulatory consistency and predictability. Another benefit stated for the
Directive is to be able to foster commercial relations between airlines and airports. This
point is slightly opposed to the one above on indirect costs, but is acknowledge by at least
two airport networks (AENA, ANA) who thought a benefit of the Directive was “a more
commercial dynamic with airlines”.

Table 5.3: Running costs and benefits for the airports
Airport

Running costs

Benefits

Proportionate

Vienna

None

Airport benefits from
better transparency as
well as airlines

Yes according to the airport

Annual costs of 1.5 FTE
(assuming no appeals)

Airport benefits from
more frequent
exchanges with airport
users

Costs somehow
proportionate. In case of an
appeal, the potential time
and cost involved could
rapidly become
disproportionate to the
benefits.

No details provided
beyond “staff and time”

“improved
communications with
users, greater
transparency and
constructive
consultations”

Yes according to the airport

Geneva

Aéroports de Paris

Milan SEA

Costs linked to the
organization and the
management of the
regulatory issues

Venice

No effect on Venice's
financial and/or nonfinancial costs

Certainty of a regulatory
scenario with a reduction
of disputes with airlines;
SEA increased financial
attractiveness on
financial markets
(greater certainty)
Three major nonfinancial benefits: better
communication,
connectivity and
certainty of rules

The costs currently borne for
the implementation of the
regulation are consistent
with the benefits gained.

Not stated
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Airport

Running costs

Benefits

Proportionate

Riga

Not stated

Better involvement of
users

Yes according to the airport

Swedavia

3-4 FTE:s at mid/senior
level. Pre-Directive was 1
FTE

Clarity on timelines and
who should be consulted

Costs are probably still
justified

Brussels

The Directive does not
cause a lot of direct costs.
Indirectly it may have
higher impacts (such as
delayed infrastructure, or
low cost of capital)

“A sound basis for future
development”

Depends if the ISA recognises
the competitiveness of the
business

Prague

No details provided
beyond “additional staff
and external consultants”

Consultation contributes
to more efficient
utilisation of airport
infrastructure and
resources

No comment provided

Cologne

No significant change in
costs with the
introduction of the
Directive

No significant benefits as
a result of the Directive

No comment provided

Hannover

Minor impact on costs,
but not quantified.

Has forced the airports
to question the level of
transparency

No comment provided

Athens

No quantification
provided

No direct financial
benefit has been
recognised

In cases of disputes the
associated costs may be
disproportionate to its
benefits.

AENA

“Significant increase in
administrative burden”
(not quantified)

The main benefit of the
Directive is that Aena
has experienced a more
commercial dynamic
with airlines.

Very difficult to quantify

Marseille

“The tariffs' procedure
has become very long and
costly” but not quantified

The French transposition
reduced CoCoEco
meetings from 2 to 1,
but it decreases the
ability to react

For French airports, the
Directive did not add material
costs to what already existed.

Nice

No extra cost

No benefit

Not stated

Bologna

Increase in costs but not
quantified

Significant reduction of
time to approve charges

Not stated

Amsterdam

Administrative and
personnel costs but not
quantified

Close informal testing/
coordination with the
Authority for Consumer
and Market in some
cases

Not stated

Warsaw

No additional costs

None

Not stated
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Airport

Running costs

Benefits

Proportionate

Increase on collaboration
between airports and
airlines

Not stated beyond “We think
the objectives of the
Directive can be achieved at a
lower cost with a higher
threshold or application
criteria based on the
assessments of market
power”

ANA

Significant additional
financial costs of having
staff and consultants. Not
quantified

Bristol

A small amount of
additional administration,
the cost of which is not
material.

No material benefits

Our incremental costs are
relatively low, and the
benefits negligible (or nonexistent).

Bratislava

Bureaucratic cost
associated with
organizing consultation
process.

No benefits

Not stated

Gatwick

The economic regulation
applied to Gatwick
already imposes
significant costs. Any
additional costs derived
from the Directive were
from sending requests for
information from airlines
and assessing the
information provided in
response.

Not brought any
improvement

Not stated

Zurich

Annual costs of 2 FTEs

Airport benefits from
better legal certainty

Costs are not proportionate
especially with appeals

Berlin Brandenburg

Annual costs of 1 FTE as
well as the use of external
consultants

No significant benefits as
a result of the Directive

No according to the airport

Frankfurt

Minor impact on costs,
but not quantified.

No significant benefits as
a result of the Directive

No according to the airport

Hamburg, Stuttgart

Minor impact on costs,
but not quantified.

No significant benefits as
a result of the Directive

No according to the airport

Munich

Minor impact on costs,
but not quantified.

Long-term charges
framework agreed

No according to the airport

Avinor

1-2 additional FTEs + IT
system cost

None

Not stated

Tallinn

No quantification
provided

None

No according to the airport

Helsinki

Costs of staff and
consultant. No
quantification provided

More exchange of ideas
with large investment
project, but benefit not
quantified

Costs are too high compared
to the benefits of having the
Directive.

Budapest

Not quantified

Not quantified

Costs are too high, especially
at airports with lower market
power.

Source: Steer Davies Gleave analysis of stakeholder responses
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5.10

For the airlines, the views are consistent between them: many (A4E, BDF, IACA, Ryanair, IATA,
SAS) made the point that there appears to be a large difference between the reality (where
benefits are limited) and the theoretical situation (if the Directive was properly designed and
implemented, the benefits could be significant). They also stated that they would even be
happy with higher costs, if associated with proper regulation of airport charges, as “these costs
would be outweighed by the benefits for airport users and the European aviation sector as a
whole”.
Table 5.4: Running costs and benefits for the airlines (current situation)
Airline

Running costs

Benefits

Proportionate

IACA

No additional financial and
administrative burden from
the Directive for the
airlines compared to the
previous situation.

A first step towards more
transparency in the
airport charges setting
process.

Yes the limited benefits
achieved (more transparency)
are proportionate to the costs.

IATA

The Directive necessitates
many resources, but it is in
the interests of the
aviation community that
such an engagement
happens.

The benefits are limited.

Not stated

Ryanair

Financial and non-financial
costs as a result of the
Directive in the form of
salaries, employee time
etc.

Minimal as Directive is
ineffective.

Not stated

easyJet

Airlines have to invest
heavily both in cost and
human capital in terms of
understanding the basis of
charges and challenging
airport proposals;
As regulators often lack the
resources and expertise,
airlines also take on the
cost of commissioning
independent studies on the
charges parameters,
notably the cost of capital.

Not stated

Not stated

Source: Steer Davies Gleave analysis of stakeholder responses

5.11

This study shows that, overall, some of the benefits anticipated by the Directive have not
materialised, largely because the Directive only provides a fairly vague framework. The costs
have nonetheless already materialised: the transposition has been done, ISAs have been setup, airports and airlines have engaged in consultation according to the Directive, etc. It is
arguable that the costs could be even higher in some areas if the Directive had delivered its
intended outcomes (for instance ISAs may require larger budgets and staff), as well as being
lower in other areas (such as legal costs).
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Conclusion
5.12

We find that the distribution of costs is not equal between all stakeholders, but this should not
be seen as a problem: the purpose of regulation is not to impose fair costs to all parties. Some
parties, like ISAs have more costs than benefits, airlines potentially have more benefits and if
they are passed on the net beneficiaries are passengers.

5.13

In terms of whether costs are reasonable, a large number of stakeholders (ISAs and airports)
were unable to say so: the airports naturally incur costs and see only limited, if any, benefits at
having more supervision from ISAs. Airlines are unhappy with the level of costs compared to
the level of benefits at the moment, but they did support higher costs if associated with higher
benefits.

5.14

Overall, costs have materialised for all the stakeholders, whereas only some of the expected
benefits of the Directive towards a better functioning market have occurred.

- How significant is the administrative burden caused by the Directive compared to the
situation before its entering into force?
5.15

We have defined administrative burden as the costs imposed on businesses, citizens or public
administrations, when complying with obligations from government legislation. This definition
differs slightly from the common European Commission definition of administrative burden
(costs borne by businesses, citizens, civil society organizations and public authorities as a
result of administrative activities performed to comply with information obligations included
in legal rules). We have already examined the question of the running costs, so we now look at
the question of set-up costs.

5.16

The responses received from ISA stakeholders suggest that the administrative burden caused
by the Directive has been limited. In fact, no ISA stakeholders mentioned that the Directive
had caused administrative burden as such. Two categories of administrative costs can be
identified, depending on the institutional frameworks in place in each Member State before
the implementation of the Directive:




in Member States with long-standing regulatory regimes for the airports falling under the
Directive (e.g. UK, Germany, Netherlands, Ireland) or where the ISA functions have been
incorporated into existing entities such as the national CAA or the existing competition
authorities (Italy – ENAC, Spain, Greece, Portugal, Sweden, Poland, Austria, Romania,
Luxemburg, etc.) the main additional costs incurred have been related to the
transposition of the Directive into national law. Stakeholders did not indicate a specific
cost related to the transposition as this happened more than 6 years ago. In the mid-term
evaluation carried out in 2012, it was estimated by ISA and Member States stakeholders
to be of the order of one Full Time Equivalent’s work for a year. We expect that including
all other professionals involved (such as lawyers, economists, ministers, parliamentarians,
etc), the total of FTEs would be higher.
Very few Member States decided to set-up an ISA from no pre-existing base. As far as we
understand this was the case only in Italy with ART, and in France where there was a
change of ISA from DGAC to the newly formed CGEDD. No set-up costs were provided.
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5.17

We did not focus the study on transposition costs as this was already covered in the mid-term
evaluation of the Airport charges, and because transposition happened a number of years ago
from now.

5.18

It has not been possible to single out administrative activities performed to comply with
information obligations specifically, but we note that for ISAs information obligations include
annual reporting of their activities. The country profiles show that some ISAs do not appear to
do an annual report, or did not provide links to them (Austria, Cyprus, Denmark, Greece,
Lithuania, Norway, Slovakia, Slovenia, Spain). Others are available, but the level of details
varies and does not always appear particularly elaborate.

5.19

For the airlines, there are no one-off costs as such since they have always been involved to a
degree in consultation with airports and as such the implementation Directive did not create a
step-change in costs. For airports, the situation differs based on the degree of their previous
involvement in consultation and liaison with the ISA (or what it was pre-Directive, usually
CAA). Some airports have commented on regulatory burden and the need to reduce it (Aena,
Budapest, Swedavia, Copenhagen, Toulouse) but this was more in the context of running costs
than specifically on one-off costs.
Conclusion

5.20

Only a handful of stakeholders have reported that the Directive created administrative
burden, mainly in the context of running costs. In terms of set-up and transposition costs, the
information provided previously by ISAs does not imply an administrative burden.

- Could the objectives of the Directive have been achieved at lower cost?
5.21

There is no denying that to achieve the objectives of the Directive, some set-up and running
costs have necessarily been incurred. However, costs related to legal advice, appeals and other
court cases have been highlighted by some airline stakeholders (IATA, easyJet, BDF), airport
stakeholders (Geneva, Athens) and found in the course of our research (please refer to the
country profiles). Without repeating the information from the country profiles, some of the
most prominent appeals and court cases took place/are still on-going in France, Italy,
Germany, Portugal, Greece, Switzerland, Finland, Bulgaria, and Hungary.

5.22

The European Commission has also had to invest resources into the Directive post
implementation to address complaints, launch investigations on its own initiative or open
infringement proceedings. There have been more than 15 complaints from airlines or citizens,
or self-referrals that the Commission has undertook or are still ongoing. We did not obtain
FTEs for these, but note that they require expert time and skills, from DG MOVE but other DGs
as well. We expect that a more tightly drafted Directive may have resulted in fewer
proceedings. For the Member States and airports under investigation too, these procedures
also result in additional legal and other financial costs (which were not provided to us in the
consultation).

5.23

Outside appeals, court cases and infringement procedures, we have observed in this
evaluation that there have been considerable efforts by the entire industry to clarify and offer
interpretation about some of the Articles of the Directive, or to some gaps in the Directive.
There have been three sets of guidelines issued by the Thessaloniki Forum (on transparency
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and consultation, WACC, and shortly on market power), and two guidelines/pack of slides by
ACI Europe and A4E. These guidelines are the result of pan-European meetings and work
sessions involving a variety of stakeholders and experts. There have been 4 physical meetings
of the Thessaloniki Forum attended by an average of 15 to 20 ISAs and other parties. The
effort has been significant both in terms of time, quantity or travel, purchase of external
advice, and could have been:




Significantly reduced, if the Directive had been more precisely drafted at the outset. In
any event, as recognised by the Commission, the transposition of a Directive into national
law does provide some discretion for interpretation; and
Lowered, if guidelines had been issued by the European Commission after the mid-term
evaluation of the Directive.

5.24

A number of airport stakeholders have suggested that the Directive is insufficiently well
targeted at the airports where there are problems. For that reason we consider whether the
benefits could have been achieved at lower cost (which we assume to mean same Directive,
with a more limited threshold) at those airports where there was a problem.

5.25

If only a smaller number of airports, and potentially Member States had been targeted by the
Directive, fewer airports would have incurred costs, fewer ISAs would have needed to be setup and involved, less transposition work would have been necessary, and airlines would have
been able to better focus their efforts. We should observe that a number of ISAs were already
set-up in another form or capacity pre-Directive, particularly in the countries with the largest
and most dominant airports. By targeting the most dominant airports only, a good share, but
not all of the current benefits would have been realised too. However, the Directive also seeks
to ensure a market-playing field for airports as well as fair charges for passengers everywhere
in the EU. Without requirements across all Member States on transparency, appeals and nondiscrimination, passengers’ benefits would have been only ensured in the threshold countries
or even just in the threshold airports.

5.26

An alternative would have been to apply more sophisticated criteria measuring market power,
which while relevant for regulatory remedies may not be an appropriate measure for the
minimum standards of consultation, transparency and non-discrimination contained in the
Directive.

5.27

We have also highlighted that some ISAs do not always appear well equipped in terms of skills
and/or resources. This has sometimes translated into airlines and airport stakeholders
commissioning at their own costs independent studies on the charges parameters, such as
cost of capital. As illustrated in the Frankfurt airport case study, no less than 7 studies on the
WACC were commissioned (albeit two by the ISA itself) in 2016! An airline (easyJet) also claims
that the frequent lack of independence and/or meaningful role for the ISA mean that they
have to invest heavily both in cost and human capital in terms of understanding the basis of
charges and challenging (often unsuccessfully) airport proposals.

5.28

Germany, Italy and Belgium decided to appoint more than 1 ISA with respectively 16, 2 and 2
ISAs in these States. In Germany, there is one ISA per Land, in Belgium the distribution of ISAs
also follows the geography of the regions (with 2 currently, but possible increase to 3 if traffic
develops in the Flemish region), whereas Italy decided to have an ISA for the large airports,
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and another one for the smaller airports. This bring the total of European ISAs to 44, whereas
a national ISA would have lowered it to 28.
5.29

An important consideration is whether the objectives of the Directive could have been
achieved at lower cost by using a Regulation, rather than a Directive. We present in the table
below our analysis of the costs and benefits of using a Regulation rather than a Directive: we
have assumed that the exact same legal text would have been drafted: identical requirement
of the ISAs, identical requirements on remedies (ISAs, appeals, non-discrimination). There is
nonetheless one area where, we think, it is not possible to assume that a Regulation would
have resulted in the same outcome as the Directive:


A Regulation would probably not have resulted in some States opting for Article 6 (3) and
others for Article 6 (5) (with added possibility of a and b): with a Regulation, it is likely that
there would only have been one option for the involvement of ISAs and not three as they
currently stand. We cannot comment here on which options might have been chosen in a
Regulation, or whether it would have secured Member States legislative approval.

Table 5.5: Benefits and dis-benefits of an airport charges Regulation compared to the Directive
Benefits of an airport charges Regulation
compared to the Directive

Dis-benefits of an airport charges
Regulation compared to the Directive

European
Commission

No need for conformity checks or
transposition checks. Less administrative
time to understand 44 local situations

No specific costs beyond the ones incurred
from a Directive

ISAs

Fewer ISAs

No specific costs beyond the ones incurred
from a Directive

Member States

No transposition costs for Member States

Loss in ability to shape the national
framework: less room for adaptation to
local circumstances.
No choice of exact involvement and role of
ISAs (Article 6)
Less choice in geographic level of ISA’s
authority

Airports

More uniform framework across Europe
(Article 6), faster circulation of best
practices

No specific costs beyond the ones incurred
from a Directive

Airlines

More uniform framework (esp. Article 6)
across Europe: time saved in consultation
and faster circulation of best practices.

No specific costs beyond the ones incurred
from a Directive

Passengers

No specific benefits beyond the ones
incurred from a Directive

No specific costs beyond the ones incurred
from a Directive

Source: Steer Davies Gleave analysis

5.30

Our general finding is that there is – as far as we understand it now – in the specific case of the
objective of the airport charges intervention there would have been more benefits overall in a
Regulation than in a Directive. The 2007 Impact Assessment, nonetheless, concluded that a
Directive would be a better tool than a Regulation, but it did not compare on a par-to-par
basis the benefits of one instrument versus another. Instead very different assumptions were
made for a Directive and for a Regulation in the Impact Assessment:
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5.31

For the Directive, it was assumed that it would support a general framework requiring
that the way airport charges are determined and levied, reflect a number of basic
common principles; whereas
For a Regulation, it was assumed that it would support a legal framework at EU level
requiring that airport charges are determined and levied on the basis of a uniform
compulsory regulatory system establishing a single method of calculation to be defined.

The Regulation option tested in the 2007 Impact Assessment imposed a very strong and pretty
inflexible framework. It would not have easily allowed for national circumstances and was
rejected. However, the current text as a Regulation would have probably resulted in higher
costs savings and higher benefits for all parties, apart for the Member States themselves.
Conclusion

5.32

Some key requirements of the Directive are unclear and/or missing, leading to guidelines
having being issued, appeals, court cases and even infringement procedures. Better clarity on
the scope of the Directive would have certainly prevented some of these legal costs.

5.33

We also believe that the same legal text in a Regulation would have resulted in lower costs
overall. Member States only would have lost some of their ability to shape national
frameworks.
10) To what extent are the administrative requirements flexible to cater for the needs of
SMEs active in the industry?

5.34

Small and medium-sized enterprises (SMEs) are defined in the Commission Recommendation
2003/361/EC as having less than 250 heads or a turnover under €50 million or a balance-sheet
total under €43 million. In the context of airport charges, SMEs are:




Airports: Bratislava airport (€24.6 million of revenues in 2015), Tallinn airport (€34.1
million of revenues in 2015), Riga airport (€49.1 million of revenues) would all fall into the
SMEs definition. These three airports are below the passenger threshold but are the
largest in their Member State. We have not collected headcount information for all
airport companies and do not always have the turnover numbers either;
Airlines and other airport user SMEs: even the smallest of European commercial airlines
have a turnover higher than the €50million threshold. SMEs will include business aviation
operators. We have not had any specific response from EBAA, but had a response from
ERAA.

5.35

Profitability can be more difficult to achieve for small and medium size businesses. ACI Europe
explained that for airports in scope of the Directive, 11.5% were loss-making in 200919, and
5.4% in 2015. We expect these loss-making airports to be the smaller of the in-scope airports
and not the 20 largest.

5.36

We examined the responses of the three SME airports to check whether they suffer from
specific issues related to being small, but nothing different from other larger airports was
highlighted by these:

19

It should be noted that the period from 2009 was a period of growth following the financial crisis.
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One of them declared on costs incurred because of the Directive: “only bureaucratic cost
associated with organizing consultation process”, on benefits: “no benefits” and on
whether costs were proportionate with the benefits: “N/A”;
The next one said on costs “not calculated”, on benefits “Transparent consultation
process. More involvement of airport users in decision making” and on costs
proportionate to benefits: “the costs are proportionate”;
The last one said on costs: “We have had to employ additional personnel, we have had to
insource services, including legal services to implement the Directive which was not
necessary before”, on benefits: “none” and on costs proportionate to benefits: “no”;

Nevertheless, there are no differentiated requirements between airport sizes or airport types
now, provided that the airports fall within the 5 million passengers threshold or the largest
national airport criteria they are subject to all the Directive requirements: the consultation and
transparency requirements remain the same. ACI Europe illustrated this point as “for example,
regional airports in France that are subject to the same regulatory process as Aéroports de
Paris must go through extensive and lengthy processes, adding cost but on a much smaller
revenue base”. Some airports (not small themselves) including Hannover and Helsinki, have
highlighted that for small airports the implementation of the Directive may have resulted in
stronger negative impacts on costs than on large airports. An airport also mentioned that “for
smaller airports with low or no market power the objectives of the Directive could be achieved
at lower costs with similar benefits by ensuring their market freedom” (that is no regulation).
However, this view could also be contrasted with the one from Verona airport (not in scope of
the Directive) which appears to value its regulatory framework as it helps the airport ensure a
level playing field.
5.37

Regional airlines through ERA have highlighted that they support airport charging systems as
they can be an effective means of ensuring access to secondary and regional airports in a
sustainable manner. We expect that this view would also be shared by EBAA. Airport charging
systems are allowed by the Directive.

5.38

We also note that in some places, there can be some traffic threshold for participation in
consultation (such as in Italy) which prevent business aviation and/or regional airlines to
participate and/or new airlines. These thresholds do not support the specific needs of the
SMEs in this instance. At the same time, it is important that airports are able to run
manageable consultation with the users and have productive meetings. We therefore believe
that where a threshold exists, at least trade organisations (representing not just the largest
commercial airlines) are allowed and even encouraged to attend on behalf of their members.
Conclusion

5.39

The stakeholder consultation has not highlighted any SME specific concerns related to the
Directive. However, the requirements are the same for all airports which render the fixed
costs of the consultation exercise proportionately costlier for them. Some small or SME airport
users may also be denied access to consultation based on their size which would appear to be
a barrier to transparency and fair charges for them.

General conclusions on Efficiency
5.40

A large number of ISAs and airport stakeholders were unable to say whether the costs
associated with the Directive were reasonable in relation to its benefits. Overall, according to
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our analysis not all the benefits of the Directive have happened, whereas the costs have
materialised. However, it is difficult to be conclusive on the net benefits. The same legal text in
a Regulation rather than a Directive would have resulted in cost-savings.
5.41

The lack of clarity of key provisions of the Directive has led to numerous pieces of work across
Europe and across stakeholders to establish non-binding and diverging guidelines. In addition,
legal costs have been incurred in appeals, court cases and infringement procedures which
could have been avoided, to an extent, had the Directive been better defined;

5.42

No modulation of the requirements on airports based on size or market power was part of the
Directive, meaning higher fixed costs for these.
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6

Coherence
Introduction

6.1

In this chapter we present our findings on coherence based on the analysis of data and
stakeholder opinions. We have listed all the evaluation questions that the Terms of Reference
required to be considered and present our findings below for each of them.

Evaluation questions on Coherence
11) To what extent is the Directive in line with other relevant EU interventions (e.g. air
navigation services, groundhandling services, slots, security, assistance to disabled persons
and persons with reduced mobility)?
6.2

We have reviewed the objectives of the aforementioned EU interventions in order to check if
the Directive is in line with these interventions. These objectives are the high-level objectives
only as they come from the text of the interventions themselves since their associated impact
assessments are not publicly available. For consistency purposes, we have also extracted from
each piece of legislation the high-level objectives stated in the respective Recitals. We have
presented these interventions below by chronological order.
Table 6.1: Objectives of other EU relevant interventions
Area

EU intervention

High-level objectives
Ensure optimal allocation of capacity at each congested
airport
Maximise the use of capacity at each congested airport

Slots

Regulation 95/93

Ensure neutral and non-discriminatory slot allocation
Comply with the EU and Member States’ international
obligations
Ensure better implementation of the existing Regulation

20

Groundhandling

Directive 96/67

Civil Aviation

Regulation 2320/2002

Reduce the operating costs of airlines and improve the quality
of service provided to airport users by increasing competition
and choice in the supply of ground handling services
Safeguard civil aviation against acts of unlawful interference

20

We only looked at Directive 96/67 and did not examine the withdrawn Commission proposal for a
Regulation on ground-handling services at Union airports repealing Council Directive 96/67/EC,
COM(2011) 82
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Area

EU intervention

High-level objectives

Regulation 300/2008

Provide a basis for a common interpretation of Annex 17 to
the Chicago Convention on International Civil Aviation,
achieved by the setting of common rules and common basic
standards on aviation security mechanisms for monitoring
compliance

Security

Air navigation
services

Regulation 549/2004

Regulation 550/2004
Disabled
persons and
persons with
reduced
mobility (PRM)

Regulation 1107/2006

Enhance current air traffic safety standards
Contribute to the sustainable development of the air transport
system
Improve the overall performance of air traffic management
(ATM) and air navigation services (ANS) for general air traffic
in Europe, with a view to meeting the requirements of all
airspace users
Establish common requirements for the safe and efficient
provision of air navigation services in the Community

Ensure high and equivalent levels of protection and
assistance throughout the Member States for PRMs
Ensure that economic agents operate under harmonised
conditions in a single market

Source: Steer Davies Gleave analysis

6.3

Examining the objectives of these interventions provides some useful findings. We can see
that the first two interventions were aimed at airport issues: available capacity allocation
under constraints and the ground handling market linked to the issue of common
infrastructure. The purpose of these two interventions was to introduce a common European
framework approach to areas where practices and national intervention were different
between themselves or were not explicit, leading to gaps and uncertain areas. We discuss in
greater detail in this report the Slots Regulation (see paragraph6.37), and note that coordinated airports (that is airports where capacity is constrained) are not involved in their
management since this is undertaken by an independent body.

6.4

In the case of the Groundhandling Directive, one of the objectives relates to enhanced airport
competition for groundhandling services and a reduction of airline operating costs linked to
ground services. In this instance, we find the Groundhandling Directive aligned with the
objectives of the Airport Charges Directive. One of the requirements of the Groundhandling
Directive has been to mandate separate business entities for airports providing
groundhandling services themselves. A proposed tightening of the Directive was proposed but
withdrawn.

6.5

On security, September 11, 2001 provided the impetus to address civil aviation security
questions at European level. The 2002 Regulation, later recast by Regulation 300/2008 applies
to all civil airports in the EU as well as to air carriers and addresses screenings of passengers,
baggage, cargo and mail, airport and aircraft security, security equipment and staff
recruitment/training. It lays down security requirements for airports and air carriers, but does
not address the issue of financing of these regulatory requirements. However, it requires, as
far as may be practicable, that charges of security costs shall be directly related to the costs of
providing the security services concerned and shall be designed to recover no more than the
relevant costs involved. There is no real alignment of the objectives of this intervention, but
there is however a clear link, addressed in the Airport Charges Directive, between EU
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requirements on security and the financing of it. As discussed in this report (next evaluation
question), Member States have used very different approaches for the financing of such
requirements. It was the aim of the Commission to standardise the approach and at least bring
more coherence to its financing through a proposal of a Directive on Aviation Security Charges
(COM 2009/217) which was withdrawn in 2015.
6.6

On air navigation services, the question of performance (level of services vs. costs) of Air
Navigation Service Providers (ANSPs) is at the heart of the EU interventions under the Single
European Sky package. The related Regulations have been designed with the objective of
offering more efficient services to the airspace users (commercial airlines, as well as business
aviation and general aviation users), while improving safety, capacity and environmental Key
Performance Areas. There is a clear alignment of these interventions with the Directive, but
we note that the approach taken on air navigation has been to use a EU-wide Regulation
rather than allowing for national transpositions via a Directive. We are not aware – nor is the
scope of this study - of the exact rationale of the Single European Sky legislative approach to
use Regulations. We note nonetheless that in the field of air navigation in Europe, the
fragmentation is such that with a Regulation the EU ensures that not only the goals of the
policy are binding (as they are in a Directive) but also the approach.

6.7

The PRM Regulation, the most recent intervention, has put the needs of reduced mobility
consumers and passengers at the fore-front of the text which has been designed to ensure
consistency of services and a standardised approach across the EU. The Regulation requires for
the revenues and the costs of the activity to be cost related and to be properly accounted for,
including by a third-party audit. The Regulation also uses the concept of National Enforcement
Bodies, which are the same as ISAs for the Directive in some States.
Conclusion

6.8

We find that the Directive is in line with the objectives of these other EU interventions.

- What are the links between airport charges on the one hand and security and PRM charges
on the other? To what extent, in practice, are the latter two types of charges covered
entirely or partly by airport charges?
6.9

As highlighted in the evaluation question above, two EU Regulations (1107/2006 on PRM and
300/2008 on security) may require a specific levy for the funding of the services to PRMs and
towards civil aviation security. These two Regulations require cost-relatedness of the PRM and
security activities through Article 8 (4) of PRM Regulation 1107/2006 and Article 5 of the
Security Charge Regulation 300/2008.
PRM charges

6.10

The Regulation states that “the managing body of an airport may, on a non-discriminatory
basis, levy a specific charge on airport users for the purpose of funding the assistance to PRM.
This specific charge shall be reasonable, cost-related, transparent and established by the
managing body of the airport in cooperation with airport users, through the Airport Users
Committee where one exists or any other appropriate entity. It shall be shared among airport
users in proportion to the total number of all passengers that each carries to and from that
airport”.
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6.11

An audited annual overview of the income generated from the specific charge and those
expenses incurred in the provision of assistance shall be made available to the national
enforcement body (NEB) and the airport users by each airport. Appointed NEBs are
responsible for the monitoring and enforcement of the satisfactory implementation of Article
8 of the Regulation.

6.12

In practice, this means that the cost to deliver service for passengers with reduced mobility
(PRM) is today covered by the PRM charge which is part of the airport charges paid by all
passengers. This charge is based on the actual cost of service-delivery in previous years. ACI
Europe reported that 90% of airports in Europe have separate accounting for PRM costs,
according to data collected in 2016. ACI Europe also explained that because of the increase in
use of PRM services, airports have had to cover parts of PRM costs with other revenue
sources. We understand this statement to mean that in some cases the yearly number of
PRMs may differ from the previous year’s one and explain underfunding.

6.13

The funding arrangements provided in the PRM Regulation should mean that the PRM charge
is “ring-fenced” and cannot be used for any other purposes. Whilst it is out of scope of the
Airport Charges Directive, some airports (in Austria, Switzerland, Italy) include it in the
Directive’s consultation arrangements whilst some do not (Sweden, France, Bulgaria).

6.14

Airports have explained that PRM charges are set on a yearly basis, based on an open book
principle. Any financial over-or underperformance is to be integrated in the charges setting for
the following year.

6.15

One issue highlighted by airline stakeholders (A4E and IATA) has been the case of the
concession agreement of all Portuguese airports where the regulatory model applied under
law and the concession agreement, establishes that security and PRM charges revenues have
to be included in the basket of charges taken into account for the regulated price cap. This can
allow the airport to compensate for any reductions in PRM charges through a corresponding
increase in airport charges (within the ceiling of the price cap) - see Lisbon case study for
more details. This practice would render the reductions in the PRM and security charges
purely theoretical and deprives passengers of the cost savings made. ANA airports did not
provide a comment on this point.

6.16

We also observe that the PRM and the Directive do not always share the same provisions: For
instance, there are no provisions in the PRM legislation as to consultation, or appeal to the
NEB.
Security charges

6.17

The current aviation security developments have evolved over time and had significant
financial as well as operational implications for a large number of airports and airlines. There
have been some recent examples of new security requirements being imposed by the EU with
strong and lasting implications such as the liquid, aerosol and gel ban introduction in 2006.
Other examples that have important terminal layout impacts are the differentiated document
controls for Schengen/non-Schengen passenger flows.

6.18

The withdrawn proposal to introduce a Directive on aviation security charges (COM 2009/217)
stated the principle that aviation security at European airports should essentially be a State
responsibility: it leaves unchanged the scope for a basic framework on security charges to be
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set at national level, and it also recognised that the methods for establishing and levying the
amounts due for the coverage of security costs differed across the Community.
6.19

However up to now, this is not the approach taken by the Member States: whilst we have not
researched comprehensively the State by State approach to security funding in this study, we
observe that in most States the largest contributor tends to be the passengers and not the
Governments themselves. The precise situation of exactly who funds what, in which
proportions, and whether the funding is the same for passenger, staff, cargo or aircraft
security is extremely varied as well as the mechanisms used for its financing. In addition,
beyond EU requirements, there are also national security measures which can also be imposed
upon airports and airlines.

6.20

Security charges are out of scope of the Directive, since they are not listed as part of the
“airport charge” defined in Article 2, so they should in theory be separate, but some airports
do not always explicitly separate it (see more details below in paragraph 6.23). Security
charges may however be in scope of the national framework for airport charges price controls
or economic regulation. We illustrate below our findings on security charges where reported
to us or where the information was publicly available.
Table 6.2: Security charges across Europe
State

Details

Austria

Security charges are covered under the regime of the Austrian Airport Charges Act.
Paragraph 3(4) of the Act explicitly mentions that security charges are included (and
therefore part of the airport price cap).

Belgium
(Brussels)

Security is one of the licence regulatory activities (obligation), comparable with the
provisioning of infrastructure and services for the passenger operations. All regulatory
obligations are to be financed via regulated charges. The economic principle in setting the
charges is alike (Regulated costs + Cost of Capital on invested capital divided by the level of
traffic). Charges are defined for a 5 year period.

Bulgaria

Security Charge was implemented as a separate charge at Sofia Airport in 2013 with the first
ever consultation on the system and level of airport charges. Since then that charge has been
subject to annual consultations

Czech
Republic

Prague Airport has not separated a security charge from the passenger service charge. No
other information provided.

Estonia

Security costs are separate and covered by the government (which Steer Davies Gleave
assumes means paid for by the government).

France

The security charges are covered by a governmental tax called the airport tax. The tax
collected at large airports subsidise the security costs of smaller airports. The level of the tax
is set each year and the audit of the security costs are under the responsibility of the French
DGAC.

Germany

The charges pursuant to §19b LuftVG do not cover the PRM and Security Charges. The
German Aviation Security Act divides between a security tax (§ 8) for security control of
passengers and security charges (§ 5) for the security control of staff and merchandise. The
security tax (Luftsicherheitsgebühr) for security control of passengers has to be paid directly
by the airline to the authority, whereas the security charge used to finance the screening of
personnel and goods, is paid by the airline to the airport. The cost of this charge is calculated
by the airport and is directly related to the costs of the service provider.

Italy (ART)

For ART airports, no information was provided

Italy (ENAC)

For ENAC airports, no information was provided
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State

Details

Latvia

Security charges are regulated by the Cabinet of Ministers regulations. They were introduced
in 2012, without consultation on these charges. The charge has not changed since its
introduction.

Slovakia

Bratislava airport website states that there is no security charge. We are unclear as to how
security measures are funded and whether this is directly funded by the State or bundled
into the airport charges

Sweden

Security controls are financed through a separate national levelling system administrated by
the ISA.

Switzerland

They are covered by the Swiss Ordinance on Airport Charges and therefore set during the
charges' setting process.

United
Kingdom

Security charges are included within Heathrow Airport’s Regulated Charges through the
model for its economic regulation. Security costs are treated as a cost pass through with
some incentives

Source: Steer Davies Gleave analysis

6.21

We see that there are a variety of approaches across Europe, and understand from the
withdrawn Directive that there is no appetite for Member States to address this and move
towards implementing a legislative requirement for conformity. Some ISAs (such as in Sweden,
UK) are involved in setting the level of both security and the main airport charges covered by
the Directive (landing, passengers, aircraft parking), whereas in France for instance two
different authorities are in charge. Additionally in some States the security charge is actually a
tax level which is imposed upon airport, airlines and passengers, whereas in others this charge
is part of a wider consultation process and under the economic regulation process. Where the
security charges or part of them are levied by a public authority (but still through airport
charges) and not by the airport, it should be clarified that the airport bears no responsibility
for the consultation on charges levied by public authorities.

6.22

Costs of security can be high, especially where capital expenditure is required or where
operational costs are required, and we observe that the quality of the oversight of these costs
clearly varies across Europe. ACI Europe would like to ensure that airports are solely in charge
of these costs, and are not amenable to negotiation with the airlines, because “airports often
have little or no ability to adjust the cost and level of security provided, given the fast-changing
and often capital-intensive regulatory requirements”. Ryanair has instead called for inclusion
of security (and PRM) charges within the scope of the Directive.

6.23

Both security and PRM charges are predominantly passenger-driven. This means that they are
commonly charged based on the number of departing passengers on board each flight. The
number of airports in scope of the Directive that specified a security charge increased from 54
in 2009 to 59 in 2016. Furthermore, the number of airports that levy a PRM charge increased
from 45 in 2009 to 68 in 2016. In most cases, then, airports set a separate identified charge for
each service. However, at 20 of the airports in the scope of the Directive in 2016, the cost of
providing security was covered by other airport charges, while this was the case for 11 airports
with respect to PRM services. We note that there are no apparent commonalities in the
characteristics of airports that adopt either approach (separate charges vs covered by other
airport charges). This means that for these airports, security charges would de facto be part of
the consultation on charges and would therefore overall face scrutiny from the airlines. On the
other hand, it allows airports to bundle together these charges and is not very conducive of
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transparency and cost-relatedness. However we note that this may not be such a simple
exercise as some of the security costs may be part of other costs (such as infrastructure costs
for instance).
6.24

The figure below shows that the security-related proportion of the total charges for airports in
scope of the Directive increased from a range of 7.8%-11.6% in 2009 to a range of 9.1%-14.7%
in 2016, across the four scenarios analysed. Conversely, the proportion of security-driven
charges for EU airports outside the scope of the Directive went down for all scenarios, from
21.5%-28.2% to 19.0%-22.3%. In general, the proportion of security-driven charges was higher
for EU airports outside the scope of the Directive in 2009, and remained so in 2016 despite
decreasing over the period. This disparity in level between the average for airports in the
scope of the Directive and smaller EU airports that are not in scope is expected, since security
provision will tend to benefit greatly from economies of scale.

Proportion of security charges per
turnaround

Figure 6.1: Proportion of total airport charges specified as security charge for EU airports inside and outside
scope of the Directive, 2009 and 2016
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

6.25

When compared to non-EU airports, the proportion of security-related charges at EU airports
in scope of the Directive was considerably higher both in 2009 and 2016, as shown in the
figure below. We are unclear as to why this is. However, the proportion of security charges has
increased both at EU airports and non-EU airports over the period.
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Proportion of security charges per
turnaround

Figure 6.2: Proportion of total airport charges specified as security charge for EU airports inside scope of the
Directive and non-EU airports, 2009 and 2016
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For airports in scope of the Directive, the proportion of total charges relating to PRM
increased from a range of 1.1%-1.6% in 2009 to a range of 1.5%-2.3% in 2016, across the four
scenarios analysed. This is broadly comparable to the proportion of the total charge attributed
to PRM for EU airports outside the scope of the Directive. None of the non-EU comparators
charge a PRM charge, as we understand that there are no specific requirements to charge a
separate PRM charge or even provide PRM services free of charge for the PRM passengers.
Figure 6.3: Proportion of total airport charges specified as ‘security charge’ for all four scenarios, for EU airports
inside and outside scope of the Directive in 2009 and 2016.
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Source: IATA Airport, ATC and Fuel Charges Monitor Oct. 2009, IATA Aviation Charges Intelligence Center 2016
(accessed February 2017), Steer Davies Gleave analysis

Conclusion
6.27

There are a wide range of approaches to how security and PRM charges are charged by
airports and overseen by regulators. It appears more coherent and efficient to have the same
NEB/ISA in charge for PRM and security charges as for airport charges defined by the Directive.
This view is supported by A4E and IATA, however no specific view was provided by ACI Europe
on this.

- To what extent are the objectives underlying the Directive aligned with the objectives set
out in the Aviation Strategy (e.g. better connectivity within the EU and worldwide)?
6.28

In December 2015, the European Commission adopted its Aviation Strategy for Europe to
boost Europe's economy, strengthen its industrial base and reinforce its global leadership
position. It contained proposed actions targeted at the Internal Market and the Single
European Sky but also at the external aviation market (i.e. between the EU and third
countries).

6.29

We present our analysis of the objectives of the Aviation Strategy and of the Airport Charges
Directive below. We analysed the Aviation Strategy for Europe document as well as
accompanying Staff Working Document21 and selected the following objectives which we
believe are relevant in the context of the Directive. Other objectives linked to the Single
European Sky and its efficiency, foreign investments in airlines, specific issues of governance
or research programmes have not been included below.
Table 6.3: Comparison of Aviation Strategy objectives and Directive objectives
Objectives from

Aviation Strategy

Objectives description

Comment

Open and fair competition in aviation

The question of fair competition is at the
centre of the Airport Charges Directive. It is
also a component of the Aviation Strategy, so
there is alignment here. Similar objectives
(alongside protection of users and passengers
form national airport charges principles.

21

https://ec.europa.eu/transport/sites/transport/files/com20170286-communication-aviation-openand-connected-europe.pdf
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Objectives from

Objectives description

Comment

Aviation Strategy

Improving air connectivity: The EU
recognises the need to address cases
where, on certain routes and due to
specific conditions, insufficient
demand or market failure prevented
the market providing enough flights
to serve the needs of local
communities.

This objective is well aligned with the
connectivity objective of the Airport Charges
Directive to ensure “transport systems that
offer a high level of mobility to people and
businesses” and “closing the gap between the
richest and poorest regions in Europe and
addressing peripheral regions”.
However, the methods put together differ as
the Aviation Strategy only mentions PSOs
(with a possible recast of the current PSO
rules) whereas the Directive allows airport
networks.

Aviation Strategy

Tackling capacity constraints: make
best use of existing capacity and plan
well in advance to absorb the
forecasted future needs. It is also
necessary to ensure better airport
strategic planning at EU level.

This objective of the Aviation Strategy on
tackling capacity constraints is well aligned
with the objective of the Directive to
“maintain sufficient revenues to sustain and
complete airport infrastructure at an optimal
level”.

Aviation Strategy

Boosting the efficiency of airport
services: The Commission will assess
the extent to which the Airport
Charges Directive may need to be
reviewed, the Commission will
undertake an evaluation of the
ground handling services Directive
and then decide if it needs to be
reviewed.

This objective of the Aviation strategy on
airport efficiency is covered by this ex-post
evaluation of the Directive.

Aviation Strategy

Contributing to a resilient Energy
Union and a forward-looking Climate
Change Policy.

This objective is aligned with the Directive
objective of “further developing sustainable
development: economic growth, social welfare
and environmental protection”.

Airport charges
Directive

A contribution to fair competition
between EU airports by the
introduction of a common charging
framework.

Not specifically included in the Aviation
Strategy beyond the objective of “boosting the
efficiency of airport services”.

Airport charges
Directive

The promotion of more transparent
and fair charging systems applicable
to users of airport infrastructure.

Not specifically included in the Aviation
Strategy beyond the objective of “boosting the
efficiency of airport services”.

Source: Steer Davies Gleave analysis

Conclusion
6.30

We see from the analysis above that there is a good alignment between the objectives of the
Aviation Strategy and the Airport Charges Directive. Connectivity to/from the EU as well as
within is included in both policy documents but the methods differ.

- To what extent is the ability of Member States to apply this Directive affected by the
requirements of Directive 2014/23/EU on the award of concession contracts?
6.31

We have not found through analysis or through the consultation a single example of where
the requirements of Directive 2014/23/EU would be a problem in the context of airport
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charges. We have paid particular attention in this question to the responses provided to us
from airports with a concession contract, especially a recent one, but no issue has been
indicated to us. It is also our understanding that the Concession Directive does not apply to
regulated charges (Recital 17), since it states “that contracts not involving payments to the
contractor and where the contractor is remunerated on the basis of the regulated tariffs,
calculated so as to cover all costs and investments borne by the contractor for providing the
service, should not be covered by this Directive”.

- What is the link between airlines pre-financing new infrastructure and the existing
provisions on slots allocation?
6.32

The Directive does not impose any specific requirements on pre-funding: it is only mentioned
in Recital 17 (which asks Member States to refer to ICAO policies) and not covered by any
Article. It is therefore left to Member States and airports to establish their own safeguards
and/or refer to ICAO principles.

6.33

We have found in our analysis (please see detailed findings for each country in the Country
profile annex) that in a large number of Member States the national frameworks do not
specify if pre-funding is allowed or not (or if ICAO policies should apply in cases it happened).
Some States are more prescriptive:



6.34

Prefunding is specifically not allowed in the Netherlands;
Prefunding is allowed in Ireland, UK, Spain, Sweden, Germany, Poland and France (for
projects under construction). In Germany however, we understand that whilst it is
allowed, in practice it is not used by airports.

The Table below summarises the current practice in Member States with regards to prefinancing of infrastructure.
Table 6.4: Pre-financing in Member States
Member State

Pre-financing allowed?

Belgium, Bulgaria, Cyprus, Denmark, Greece, Spain,
Croatia, Italy, Lithuania, Norway, Poland, Romania,
Sweden, Slovenia, Iceland, Portugal

There are no specific rules on pre-financing (but
ICAO guidelines sometimes followed)

Germany, Latvia, Switzerland, France, Ireland, UK

Yes, it is allowed

Austria, Luxemburg, Netherlands

No, it is not allowed

Slovakia, Malta, Estonia, Czech Republic, Hungary,
Finland

Unsure/Have not replied

Source: Steer Davies Gleave analysis of stakeholder responses

6.35

The use of slots and the slot allocation process is borne from a lack of runway capacity, and an
inability to meet the demand of airlines and other users. Under these conditions, slot
allocation is a short term administrative process for the next upcoming season, whereas
infrastructure development is typically a long-term decision with significant financing
considerations.
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6.36

Financing new runway infrastructure would potentially eliminate, and at least reduce, the
problem of a lack of capacity and would remove the need for slot coordination altogether until
the new infrastructure becomes full again during peak hours. But where this is not possible, or
whilst it happens, slot allocation is used.

6.37

Slot allocation as devised by the Regulation 95/93 is based on clear, transparent and nondiscriminatory principles, as follows:



Airlines must use 80 per cent of their allocated slots in the previous equivalent season, or
risk losing them in the years following. This is known as the "use it or lose it" rule;
The remaining slots available in the pool, are allocated with the first 50% to New Entrants
and the remaining 50% to all remaining requests according to a series of priorities defined
in the EU Regulation and Worldwide Slot Guidelines (WSG).

6.38

Slot allocation in Europe is not managed by airports, but are allocated solely by independent
coordinators. In addition, not all airports are slot coordinated. Only capacity-constrained
airports are co-ordinated.

6.39

In the event that airport capacity was expanded, the following situations may happen:



Capacity expansion significant enough for the airport to not need to be coordinated
anymore;
Capacity expansion not as significant, meaning that the pool of slots would be increased.
In such a case, it could be argued that airlines with grand-father rights would have
financed the capacity expansion (in the event that airports were entitled to do so), whilst
new-entrants who may not have necessarily contributed to the capacity expansion would
be able to use up to 50% of the new slots. However, we do not think this view is realistic,
since there is a requirement in the Slots Regulation, Article 3 (3) for Member States to
update the capacity analysis of an airport in the case of significant airport capacity
change.

6.40

We have found in our analysis and this was also confirmed by stakeholders (ACI Europe and
IATA) that there are no connections between pre-financing infrastructure and slot allocation in
Europe: there is no reference to it in the Slots Regulation nor in the World Slot Guidelines
(WSG). There is a clear separation between financing issues, airport charges and the slots
regime. However, we do recognise where capacity is fully used, or fully used during periods of
the day the airport operator is likely to possess more market power.

6.41

Any links between funding and slot allocation would distort the need for additional capacity
versus the administrative allocation process and access to the congested airport; for example
pre-allocation through slot financing arrangements could potentially distort competition,
freedom of access and provide a short-sighted solution to a longer term complexity.

6.42

The UK Government in a recent consultation on its aviation strategy has put forward the idea
of using the proceeds of slot auction for funding of new infrastructure. This is not a new idea
but is not explicitly covered by the current Slots Regulation or the Airport Charges Directive.
Conclusion

6.43

We recognise where airport’s capacity is fully used it is more likely to possess market power.
Moreover the Slot Regulation’s 95/93 New Entrant rule means that the airlines pre-financing
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the new infrastructure may not be the users of the new infrastructure. However, in
responding to the consultation, no stakeholder identified this as an issue.

12) To what extent do the various tools set out in the Directive work together in a coherent
way?
6.44

We have presented earlier in this report the tools set out by the Directive, namely
requirements on consultation and transparency, the introduction of ISAs, and the possibility of
appeals. These tools have been designed to support the same general and specific objectives
so there are no contradictions between these tools.

6.45

The tools have been designed in the Directive with a graduated approach in mind, as displayed
step-by-step in the table below.



Firstly, the requirements on transparency and consultation which apply in all cases;
Then, the requirement of adequate ISAs, with the proviso that ISA’s roles may vary
depending on the remedy chosen by the Member State in Article 6;
Lastly, appeals to the ISA, except under Articles 6(5) (a) and 6 5(b) where the ISA is
responsible for approving or setting airport charges itself.


6.46

We examine below in more detail the step-by-step approach to these tools in order to check
whether there may be some inefficiencies or potential contradictions. In this table, we make
an assessment in theory, assuming that all other provisions of the Directive are effective and
in place, including independent, well-resourced, and empowered ISAs.
Table 6.5: The graduated approach of the tools set out in the Directive
Consultation and
transparency
General remedy
procedure
(Article 6 (3) and
6 (4)

Article 6 (5) (a)

ISAs
ISA involved to ensure that
consultation requirements
are followed.

Identical compulsory
requirements for all airports
and airlines with no
distinctions between the 3
remedy procedures

In case of disagreement, ISA
decides and may set the
charges
ISA involved to ensure that
consultation requirements
are followed.
ISA also sets (or approves)
the charges itself

Appeals

22

ISA may decide and set
charges where airports and
airline disagree.
Possibility remains to go to
national court
Nothing specifically is
mentioned in this case.
Varies by Member State(*).
Possibility remains to go to
national court

22

Please refer to the paragraphs examining appeals for greater details. In Austria and Germany,
airports, but not airport users can appeal ISA decisions.
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Consultation and
transparency

ISAs
ISA involved to ensure that
consultation requirements
are followed.

Article 6 (5) (b)

Where the ISA assesses that
airports are subject to
effective competition, ISA
sets (or approves) the
charges itself

Appeals

22

Nothing specifically is
mentioned in this case.
Varies by Member State.
Possibility remains to go to
national court

Source: Steer Davies Gleave analysis of stakeholder responses. * Note that in Germany, airlines cannot appeal ISA
decisions, only airports are entitled.

6.47

We see that consultation and transparency remedies are the same for all in the three possible
cases, but the involvement of the ISAs differs according the choice made by their Member
State on Article 6 (3) or 6 (5), as shown above.

6.48

One of the expected outputs of the Impact Assessment was the possibility to appeal. The
possibility exists under Article 6 (3) to appeal to the ISA (apart from national courts)), but this
is not always the case under Article 6 (5): there are no specific provisions in the Directive to
require ISA decisions under Article 6 (5) to be appealable (apart from national courts). As a
result, the situation varies across Member States, meaning that in many cases, ISAs do not
expect (except in the rare cases of appeals to the national courts) to have to justify their work
or to have it scrutinised. As one Article 6 (5) ISA commented on this very point: “we do not
approach the work the same way if we know it is appealable”. In addition in Germany and
Austria only airports can appeal decisions to the administrative courts. In Spain and
Italy/ENAC, the ISA can be asked to reconsider – but not by airports - before the step of
appealing to national courts has to be taken.
Conclusion

6.49

We found that there is a graduated approach to remedies included in the Directive but that
under Article 6 (5) airports and airlines may be deprived of the possibility to appeal ISAs'
decisions, except through the national administrative courts. There are also some gaps that do
not guarantee equal access to appeals by airports and airlines across Europe.

- Is the concept of network charging systems consistent with the principle of airports cost
efficiency? Is the way this issue is being dealt with consistent with competition rules?
Network charging and efficiency
6.50

The network charging systems used by European network operators are shown in Table 8.8.
The types of common charging systems used range from common rates across all airports (as
is used across Avinor’s network in Norway) to a common charging system with common rates
in only a few categories (as is the case with SEA Milano and Aeroporti di Roma). However the
majority of networks use common rates across their networks for at least some categories of
charges.
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6.51

Some airlines stakeholders (including easyjet, A4E, IATA and BDF) argue the existence of a
common charging rate across more than one airport (and the implied cross-subsidisation
associated with this) means charges are not cost-related at individual airports. A4E stated this
allows under-performing airports to set charges at a higher level than they would be if their
individual costs were actually taken into account. Therefore while cost-relatedness at the level
of the network can exist at a network level, there cannot be cost-efficiency at the level of
individual airports.

6.52

However the Norwegian ISA (NCAA) argues there is no reason why the principles of costrelatedness and cost-efficiency are only applicable at an airport level and not at a network
level, as it believes a network can be regarded as one cost base. Although NCAA states the
cost-efficiency of each airport cannot be measured each year, and some inefficiency may
therefore be hidden in the portfolio, it is possible for the overall network to be efficient. The
NCAA argues as long as the single till principle is used, focus is set on the network total cost
base with the ambition to lower the cost, the concept of network charging is consistent with
the principle of airport cost-efficiency. The logic of this argument seems reasonable as there is
no reason why airport operators can only be cost-efficient at an airport level; operating costs
across a network can still be lowered by those operating more than one airport.

6.53

Several network operators, including ADP and ANA, also argued small airports in networks are
able to realise greater economies of scale and management expertise, which will lead to
greater efficiency compared to if they were an independent entity.

6.54

Some airline stakeholders, including Ryanair and IACA, state that although network charging
systems could be consistent with cost-efficiency principles, in practice most are not. They state
that as many network operators, such as AENA (as illustrated in the Madrid case study) and
Swedavia (please refer to case study), do not provide information, do not engage with users or
with the ISA on the level of cross-subsidisation between airports, passengers and airlines do
not know to what extent charges at larger airports are being used to fund operational
efficiency across the network. Some network operators such as AENA also use a dual till
approach across their network, which airlines state is not consistent with cost efficiency. The
lack of clarity within the Directive on the permitted level of cross-subsidisation, and the level
of transparency that is required to be provided as part of this, is an issue that has been raised
by a number of stakeholders.

6.55

Moreover, a theoretical approach to this issue would be for standalone profitable airports to
operate, while airports requiring subsidy would need to be funded directly by governments –
which in some cases may not comply with EU State aid Aid Guidelines. Network operations
internalise this issue and lead to airport users at profitable airports paying more than the
underlying costs, and at loss making airports less than the relative costs.
Consistency with competition rules

6.56

The Commission’s guidelines on horizontal cooperation agreements guidelines states:
“Cooperation is of a ‘horizontal nature’ if an agreement or concerted practice is entered into
between actual or potential competitors. These guidelines also cover horizontal co-operation
agreements between non-competitors…active in the same product markets but in different
geographical markets without being potential competitors”.

234 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

6.57

On the basis of this definition, it could potentially be argued that both city airport networks
and national airport networks can be treated as horizontal cooperation agreements. However
this will depend on several factors, in particular whether individual airports are considered as
single economic units or not. Although some individual airports may not be part of the single
economic units in practice, as several airports could be classed as a single economic unit if
they are operated by a common network operator, they have been treated as such for the
purposes of this discussion as it allows for a meaningful comparison between airports that are,
and are not, part of a network. That is, the assumption is that if airports were not part of a
network, they would all be single economic units each operated individually by separate
entities. In case of networks, it would need to be established whether individual members of
the network form part of a single economic unit (essentially decision is taken for the whole
network) or are considered individual airports with the right to take individual decisions
independently of being part of the network.

6.58

The horizontal cooperation guidelines, which form part of the Commission’s broader
competition rules, states restrictive action can be taken against horizontal cooperation
agreements if they impact negatively on prices, output, innovation or the variety/quality of
the goods/services. These points are considered in the context of their impact on competition,
market power and any other relevant factors.

6.59

If a restriction of competition is established, there are four cumulative criteria which can be
met for horizontal agreements not to be considered in breach of competition rules. The four
exemption criteria are:






Efficiency gains; the efficiency gains must contribute to improving production or
distribution, or promote technical or economic progress in order to enable parties to
lower prices, improve quality or improve innovation;
Indispensability, the agreement must be necessary to achieve the efficiency gains;
Fair share for consumers; consumers must receive a fair share of the efficiency gains; and
No elimination of competition; the agreement must not eliminate competition in a
substantial part of the market.

6.60

We have already established that networks can have an impact on the level of airport
competition and market power. Therefore to assess whether the treatment of networks by
the Directive is consistent with competition rules, requires assessing to what extent networks
under the Directive meet the four criteria listed above.

6.61

As has been discussed, there is disagreement amongst stakeholders about whether networks
improve or worsen efficiency. Some airlines have argued that cross-subsidisation of smaller
airports does not incentivise them to become more efficient. In addition other airlines have
argued revenues and proceeds from efficiency savings are not used to fund further network
efficiencies. On the other hand, network operators have argued networks allow smaller
airports to benefit from economies of scale and an entire network can be efficient even if
individual airports are not.

6.62

Therefore, to establish whether the cost efficiency of airport networks is consistent with
competition rules, implies is it necessary to establish whether airport networks lead to net
efficiency savings relative to if their component airports were operated as individual entities.
Assessing this is not straightforward and will require a significant amount of analysis and
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resources and in any event is unlikely to be definitive. However if network operators were
required to provide more information on network operations, and the level of crosssubsidisation, they would have a greater incentive to improve the overall efficiency of the
network.
6.63

Another issue for authorities to consider is whether the benefits associated with airport
networks outweigh the dis-benefit associated with any potential inefficiencies within the
network. Restrictive action against an airport network that is inefficient may not be prudent if
it is providing a public service that is deemed as essential, such as providing remote
communities with transport connectivity.

6.64

An alternative way for governments to provide transport connectivity to remote communities
could be through subsidised rail or coach services; however in large sparsely-populated
countries (such as those in Scandinavia) this is unlikely to be cost-efficient for governments
compared to regional airports operated by one network operator. This also means some of the
costs of the transport connectivity (that is deemed essential to these communities) is paid for
by private air passengers. Whether this is appropriate or fair is part of a much broader debate
as it is common (in transport and other sectors) in the EU for private citizens to bear some of
the cost of government services from which they derive little personal benefit.
Conclusion

6.65

The principle of cost efficiency can be consistent with network charging systems if the network
is considered as one cost base. Although many airline stakeholders agree with this in principle,
they state that in practice, many networks under the Directive are not striving for cost
efficiency. This is exacerbated by the lack of transparency provided on the level of crosssubsidisation.

6.66

Based on the Commission’s guidance of horizontal cooperation agreements, to establish
whether the cost efficiency of airport networks is consistent with competition rules implies it
is necessary to establish whether airport networks lead to net efficiency savings. To prove this
exercise would require a significant level of analysis and resources and in any event is unlikely
to be definitive.

- Is Article 8 of the Directive sufficiently explicit as to the planning and financing of new
infrastructure from airport charges?
6.67

A simple observation is that Article 8 of the Directive only contains 21 words, whereas ACI
Europe estimates that a total of €53 billion has been invested across Europe by the largest 21
airports over the last decade. Capacity at Europe’s 21 largest airports, between 2006-2014,
increased to handle an additional 175 million passengers.

6.68

We have presented in the Effectiveness chapter (evaluation question on infrastructure) all our
findings on Article 8 as well as the wider question of airport infrastructure. We do not believe
it should be repeated here.
Conclusion

6.69

It appears that Article 8 was never drafted to be very prescriptive but as investments can have
a significant impact on airport charges, it would be more coherent to ensure that it is included
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further into the Directive to make sure that the right level of transparency and oversight is
provided, as for the rest of the airport charges. It should be made explicit to ISAs that
infrastructure is a key part of airport charges so there are no gaps.
6.70

The consultation timeline for infrastructure projects also needs to be reshaped as annual
consultation is clearly not the right approach: Consultation at different key stages would make
sense, so users – who pay – and for whom, as well as passengers, infrastructure is designed
are effectively consulted. Annual consultation is a good approach related to limited changes in
the level and structure of charges or to provide update on spend and progress of agreed
capital expenditure, but when there are some significant modifications provided (such as
those brought by new or large capital expenditure, or a change in key points of the regulatory
environment, such as but not limited to tills, charging formulas, etc), it would make more
sense for the Directive to recommend ad-hoc consultation requirements.

General conclusions on Coherence
6.71

The Directive is generally coherent with other EU interventions. There are some areas of
difference, for example the regulatory oversight arrangements for PRM and security charges
are different than for airport charges defined by the Directive and moreover the approach to
cost relatedness is different between charges defined in the Directive and legislation
governing PRM and Security charges.

6.72

There is no link between airlines pre-financing new infrastructure and the provisions of slots.
There is agreement among stakeholders that this should remain so.

6.73

The tools within the Directive are coherent in the sense that they follow a step-by-step or
gradual process: transparency and consultation, the establishment of an ISA and the possible
appeals to the ISA. However, in some cases airport operators and users are deprived of the
opportunity to appeal ISAs decisions.

6.74

Network charging systems can be considered cost efficient if they are considered as one cost
base, if sufficient transparency is provided at a network level. However, there is little incentive
in the Directive for network operators to improve their overall efficiency by providing more
transparency on the network and in relation to cross-subsidisation.

6.75

Given the importance of airport investment, the process planning, consulting on and charging
for new infrastructure should be more explicitly set out beyond what is contained within
Article 8 of the Directive.
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7

EU value-added
Introduction

7.1

In this chapter we present our findings based on EU value-added the analysis of data and
stakeholder opinions. We have addressed the evaluation question that the Terms of Reference
required to be considered and present our findings below for each of them.

Evaluation questions on EU value-added
13) What is the added value resulting from EU intervention in airport charging, compared to
what could be achieved at international, national or regional level without such
intervention?
7.2

The question of the EU added value has to be addressed specifically. Value-added is defined in
the Better Regulations Guidance as “the changes which can reasonably be argued are due to
the EU intervention, over and above what could reasonably have been expected from national
actions by the Member States”.

7.3

The EU does not have exclusive competence on economic regulation of transport matters,
therefore we consider below whether the same sort of regulation could have been achieved at
other international, national or industry level?

7.4

Since 1992, the internal market has removed regulatory barriers to foster strong traffic growth
and a complete reshape of the European airline industry. These airlines, free from national
governance make their decisions based on demand from consumers, and not based on airport
nationality or national preference. Similarly passengers make their decisions based on a
combination of airline offers, services, fares and airport location. For Schengen Area citizens
the removal of physical border controls has removed another barrier to use airports in a
different country.

7.5

Other EU interventions analysed in the Coherence section show legislation at European level
for all the interventions listed. When it only takes an hour to fly over 5 or 6 EU Member States,
legislating at EU level may appear a practical way to avoid fragmentation between 28 distinct
situations.

7.6

In the context of airport charges, legislating at EU level (beyond the scope of the intervention)
has brought the following benefits:




Consistency of objectives and provisions of the intervention;
Coherence with other EU interventions;
Better focus of the industry experts and trade representatives on the same key issues; and
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Possibility to collect benchmarking information and data.

7.7

First of all, pre-Directive, we are not aware that any relevant party (such as ICAO, ECAC or else)
may have wanted to take forward a legal intervention. The Directive did not trigger any
impetus by ICAO for instance, to address in more detail issues linked to airport charges, so we
are comfortable in concluding that there was – and still is – no appetite at international level
to legislate on airport charges. At industry level, as extensively presented in this study, there
are still many points of divergence which blocked (and explain to an extent the lack of
engagement by ICAO) to address airport charges matters, so again we are confident that there
was no scope for an industry-led intervention.

7.8

At national level, the local situation pre-Directive differed significantly across European States
with some already addressing airport charges issues to various extents and with diverging
objectives and means (such as Germany, France, UK, Netherlands, Ireland, Austria, etc), whilst
other States had nothing in place. Had the situation remained (that is in a “non-Europe”
scenario), airports would have been competing against each other on different national rules:
some would have been quite strictly regulated under national regulatory scrutiny whilst others
would not have expected any regulation. Airports/airlines consultation process would have
been extremely disparate – if at all existent in some cases – whilst passengers would have had
to pay charges that would have been cost-related in the better cases, but would certainly have
not been transparent and possibly discriminatory based on the destination travelled
(domestic/EU/International), the type of carrier or the incentives schemes offered.

7.9

In addition, we note that there was no evidence of efforts by the most advanced Member
States pre-Directive to coordinate between them efforts to regulate on airport charges: we are
not aware that there was a working group on these issues, and we note that the creation of
the Thessaloniki Forum of national ISAs only happened following the mid-term evaluation of
the Directive. We can be reasonably confident that without the EU intervention, the extremely
wide range of disparities in national circumstances would not have been tackled and national
fragmentation would have remained, nor would minimum standards (such as those on
consultation, non-discrimination, appeals) have been created for the States which had nothing
or raised for those who had little. For the most advanced States, it is true that the Directive
has not resulted in step-changes in effectiveness, but it certainly had the benefit of
standardising the approach across the EU and allowing synergies between the 28 Member
States, rather than only between the small groups of most advanced ones. In addition, we
note that the approach taken in the intervention has allowed States with no or little
framework to the level of the most advanced ones, without constraining the more advanced
States.

Conclusion on EU value-added
7.10

Pre-implementation of the Directive, there was no appetite from any relevant party (ICAO,
ECAC or else) to address airport charges through an international intervention. At national
level, the regulatory situation across European Member States was very mixed, with some
countries with a national framework but others without anything.
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7.11

Without EU intervention, significant fragmentation would remain and no standard would be in
place, preventing a competitive level-playing field for airports in the presentation of charges
for passengers.
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8

Relevance
Introduction

8.1

In this chapter we present our findings on relevance based on the analysis of data and
stakeholder opinions. We have listed all the evaluation questions that the Terms of Reference
required to be considered and present our findings below for each of them.

Evaluation questions on Relevance
1) To what extent have the specific objectives underlying the adoption of the Directive
proven to be appropriate for addressing the problems?
8.2

In 2009 the absence of Community legislation was found by the European legislator as having
the following effects:








8.3

The Impact Assessment that was published in January 2007 defined the problems justifying
the European intervention as:



8.4

No common agreement across the EU of a basic set of principles to be applied at all EU
airports when determining (1) their charging systems, and (2) the charges levied on the
basis of these systems;
Discontent in most Member States among airport users that they had insufficient means
to influence the structure of airport charging systems and the level of charges resulting
from them;
The absence in most Member States of a regulatory body or an appeal body that had a
good understanding of the airport business and was in a position to take decisions on
airport charges on an independent basis, underpinned by expertise;
A relationship between the main stakeholders in the air transport industry - i.e. the
airports and the air carriers - that was negatively affected by the absence of a common
understanding that acknowledged the need for charges to be levied at levels that are
understood and supported by both.

Diverging charging systems in the Member States which often lack clear transparency in
the way which they are built up; and
Possibility for some airports to extract prices and terms that would otherwise not be
achieved in a competitive market.

The Directive was designed to address the issues highlighted above, and to fulfil the following
general objectives:


Introduce a coherent framework at EU level;
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8.5

Improve airlines' (and indirectly consumers') countervailing power vis-à-vis airports with
market power; and
Promote cost-efficient management of airports and optimal use of scarce capacity.

The legislator also expected the following specific objectives to be delivered by the Directive:





Ensure fairness in the process of setting airport charging;
Improve fair competition between airports;
Promote more transparent charging schemes; and
Generate sufficient revenues to maintain and complete airport infrastructure at optimal
level.

8.6

The Directive was implemented in March 2009, with Member States required to transpose it
into national law by 15 March 2011. It introduced a specific EU legal framework for airport
charges at all airports in the European Economic Area and Switzerland with more than 5
million passenger movements per year and at least the largest airport in each Member State.

8.7

Some of the problems that had been identified in the Impact Assessment published in 2007
have not been solved fully by the Directive and remain today:


Charging systems still diverge, since the Directive has no provisions related to a common
charging mechanism. It is left to each State or ISA to set its specific forms of economic
regulation (if any), including the application of single and dual till, pricing mechanisms
(price-cap, rate of return, etc.), or existence of networks of airports. This means that the
current regulatory picture for European airports varies greatly at national and/or local
level, as illustrated in the table below. In addition, there is no requirement in the Directive
related to the precise structure of airport charges, and whilst some airports have a total of
three charges in their tariff manuals (landing, parking, passenger), others have as many as
fifteen (landing, lighting, noise, parking, passenger, security, PRM, check-in, boarding
bridge, baggage, cargo, hangar, ground handling, fire prevention, power supply).

Table 8.1: Type of economic regulation in Europe in 2016
Single till

Dual till (including hybrid)

No
economic
regulation

OTP, MAN; STN; LTN; EDI; BHX; GLA;
BRS; HER; LUX

SOF; PRG; HEL
Groups: Swedavia

Lighthanded
regulation

LGW

CGN; TXL; SXF; FRA; HAJ; HAM; MUC; STR

Price cap
regulation

MRS; NCE; DUB; LHR
Group: Avinor

VIE; BRU; CPH; TLS; BUD; BLQ, NAP; VRN; SKG
Groups: ADP; ADR, ANA

Rate of
return
regulation

ZAG; VNO

GVA; ZRH; ATH; AMS; LJU; WAW, Aena
Group: SEA Milano

Source: Steer Davies Gleave analysis of stakeholder responses
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Possibility for some airports to extract prices and terms that would otherwise not be
achieved in a competitive market: this has already been discussed in this report: we have
shown that information asymmetry remains, that ISAs are not always able to address
airport charges issues (lack of independence, skills, resources or powers), that appeals
cannot always be made and that there is limited choice for airlines of alternative large or
medium-size airports, meaning that if they are usually not in a position to choose an
alternative supplier of airport infrastructure and services this position could be exploited.

8.8

Before objectives are translated into specific objectives, they are developed into general
objectives. We observe that the difference between general and specific objectives for this
Directive is not very large, and that they both seem to address fairly similar level of issues.
Secondly, the conversion from general to specific objectives appears to have left some
inconsistencies. For instance whilst there is a general objective of promoting cost-efficiency of
airports, it does not really appear as a specific objective. Better transparency will contribute to
show to ISAs and airlines that cost-efficiency is (or not) achieved, but will not be enough in
itself. It will require that ISAs can act on this finding. Similarly, general objectives include the
introduction of a coherent framework at EU level: it would have been helpful to specify what
framework that was: was it on process (as it effectively is) or on other aspects? Implicitly we
understand from the specific objectives that it is a framework to ensure fairness in the process
of setting charges and to improve fair competition between airports, by promoting more
transparent charging systems.

8.9

Then, on transparency, we wonder if the aim of the Directive is to be transparent for the sake
of it. We think that transparency should be a tool rather than an objective in a final legal
intervention, but understand that as an intermediate step, it can be kept as it is. A proper
objective should instead be (as it is) to ensure fair charges.

8.10

Additionally, a general objective is to “improve airlines (and indirectly consumers')
countervailing power vis-à-vis airports with market power” when a problem found is for some
airports to extract prices and terms that would otherwise not be achieved in a competitive
market. In this context we think that the objective should not be drafted as “to improve
countervailing power”, but instead “to provide countervailing power”: whilst it can take more
or less serious forms, misuse of market power is binary: either it happens or it does not.

8.11

There are some gaps in the objectives underlying the intervention of the Directive. Only
airports and airlines stakeholders are mentioned. There is a brief acknowledgment of the
passengers’ needs but no recognition that one of the overarching objective of the intervention
should probably be for passengers to get fair charges for the level of service provided to them.

8.12

In addition, there are no mentions of Member States either. The problem shows that there
were diverging schemes in the Member States, but this is not translated into some sort of
objectives for them. Not recognising at this step that Member States are a key stakeholder in
the context of infrastructure of national or regional importance, especially when it has been
under state control for so long (and still is in many cases), might explain some of the issues of
States bypassing the objectives of the Directive in some instances.
Conclusion

8.13

We find that the objectives underlying the adoption of the Directive are still broadly
appropriate for addressing the problems. However we have also found some inconsistencies
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and gaps. The problems that were identified and justified the intervention remain, which
shows that the Directive has not delivered its expected outcomes.

- To what extent is the current scope of application of the Directive catering to the real
needs of airports (e.g. sufficient funding) and their users (e.g. cost-efficient airport charges,
quality standards, differentiation of services)?
8.14

We have already discussed in evaluation question on Effectiveness the balance of airports' and
airlines’ needs in the current implementation of the Directive. In addressing this question, we
presented their needs (as stated through the consultation) and commented that there is no
real alignment between the needs of these two categories of stakeholders.

8.15

In fact their needs can even sometimes be opposed (as displayed below) if there is no proper
oversight. For instance there is a need for airlines and airports to have competitive airport
charges. If charges are not competitive, airlines are free to take their business elsewhere. This
is the case for small airports. But at larger European airports, there are a lot of capacity
constraints in Europe meaning that there is not always a second best or equivalent choice. In
addition, airlines are not always able to transfer their aircraft assets during peak periods.
Similarly, both airports and airlines need effective ISAs and appeals process. This is so they can
obtain redress and be confident that they are getting a fair deal. However, there is asymmetry
of information in the favour of airports, meaning that it is not easy to find if an airport uses its
market power and it would require an effective ISA to do so.

8.16

Economic regulation is a method of curtailing misuse of market power. It is not focussed on
addressing the needs of airports or airlines, but rather the needs of the passengers for a fair
airport charge.
Conclusion

8.17

We do not think that the scope of the Directive can address both sets of needs in a
comprehensive and fair way. It is for remedies linked to airport charges economic regulation
to address both issues. As this approach is left to Member States there is no consistency of
approach.

2) To what extent is the Directive still relevant to tackle today's reality?
8.18

We highlight below our analysis of what has changed and has not in the context of airport
charges in Europe. We then present our analysis of the relevance of the Directive.

8.19

We see that since the “revolution” in airline business models started over the past two
decades, the expansion of low-cost airlines has continued. These airlines usually want a basic
service from their airports to facilitate the fast turnaround of their aircraft at low cost. Typical
cost-savings include operating at secondary airports, flying a single airplane type, increasing
load factors, tolerating basic gate lounges (with standing room only) and preferring access to
aircraft across the apron (rather than using airbridges) as it allows two doors to be used for
passenger embarkation and exit. They offer point-to-point services and therefore have
minimal interest in transfer baggage facilities or transfer passenger services. Such tactics
helped LCCs reduce unit cost by 20 percent to 40 percent compared with network carriers.
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Accordingly, they wish to reduce airport charges by minimising their use of airport services
and facilities.
8.20

However recently, the LCC model has evolved with many LCCs flying multiple airplane types,
operating at primary airports, offering frequent-flier programs, or even flying medium- to
long-haul routes (e.g. Norwegian). Despite these developments, the LCC model continues to
grow, and has been driving most of the growth: between 2006 and 2015, as the European air
transport market has increased by 26% in terms of passenger carried. At the same time, there
is a much wider availability of cheaper fares.

8.21

In most cases, Full Service Carriers (FSCs) have found it difficult to compete on point-to-point
routes. They have focussed on their connecting and long haul operations instead, placing a
greater emphasis on airline alliances (Star Alliance, oneworld, Skyteam), mergers and joint
venture agreements (for example on the North Atlantic routes). Where previously the transfer
passenger market at an international airport was largely generated by the home carrier and its
network and hub strategy, the major alliances now have a presence at national gateway
airports too. They seek a high standard of lounges to suit their commercially important
passengers (CIPs), and efficient transfer baggage and passenger handling facilities and
services. Charter and leisure airlines have suffered too from the development of low-cost
airlines, their low fares and initial focus on leisure markets, and have adapted as a response,
by being more cost-driven and offering different services targeting scheduled passengers to an
extent.

8.22

For airports, low-cost airlines are not a new development since the Directive was drafted and
implemented, but this trend has been reinforced. In practical terms, the impact for airports
may be as follow:




8.23

Where airports only usually had one type of airlines to cater for (network and in some
cases charter), they now have to address the needs of network and low-cost airlines (and
in some cases charter): this is a complex task as they have some common needs (such as
overall low charges) and some diverging needs (focus on point-to-point or efficient
transfer operations, high quality of service to premium passengers vs. simple facilities,
etc). This adds complexity to infrastructure planning.
It is now not unusual for European airports between 5 and 15 million passengers to have
their largest airline customer being a low-cost airline, whereas this was mostly the case of
smaller and secondary/tertiary airports when the Directive was drafted. For larger
airports (i.e. offering intercontinental connections), low-cost airlines are usually not the
largest carrier, but they do contribute to growth of the passenger traffic. This in principle
provides greater pressures for the airport operator to be cost efficient.

A number of network carriers have developed multi-hub strategies, allowing some trade-off
and competition between airport locations across airline alliances (e.g. oneworld: Madrid,
Heathrow, Dublin; Star: Frankfurt, Munich, Vienna, Zurich, etc.). Often the Alliance will be
looking for designated or exclusive use of infrastructure, moving to a model closer to that seen
for terminal operation in the United States. This tension between different requirements for
services has largely been resolved in the past by airports adopting specialist roles to meet the
needs of one market segment or the other.
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8.24

As a result, there has been some significant changes in the mix of airlines serving the EU:
Ryanair is now the largest European airline, carrying the most passengers. New LCCs have
appeared (WizzAir, Norwegian) whilst some have disappeared (SkyEurope). A number of large
legacy airlines have gone bankrupt (Malev, air berlin, Swiss, etc.). As a result, there are now
only a small number of airlines based in Europe that are neither LCCs nor part of one of the 3
legacy airline groups. ACI Europe noted23 that over the past 10 years, 16% of Europe's direct
connectivity gains are entirely attributable to LCCs, whilst 98% of the direct connectivity
offered by LCCs is on intra-European routes.

8.25

A number of European airports in scope of the Directive have been strongly affected by these
changes in airline mix and have had to adapt to find airlines to fill the gap: Budapest, BaleMulhouse, etc. When airline bankruptcies happen they create a very serious loss in revenues
and dramatically impact the airport ability to finance any ongoing infrastructure project.

8.26

In the face of increased competition, airlines have also increasingly focussed on lowering their
own costs (including staff and pension costs) as well as costs from suppliers. In this context
airlines are placing greater emphasis on costs incurred at airports, including airport charges.
The share of airport charges as part of the overall airline cost structure varies by type of
airlines and by year depending on fluctuations on fuel price which is for all airlines the highest
cost. For the airlines that are the most efficient (in terms of costs) such as low-cost airlines,
airport charges represent a larger share than for network airlines who face higher cost levels
and have a higher proportion of services on longer distance flights where fuel and other costs
are incurred related to the distance travelled. For low-cost airlines, airport charges can
represent in the order of 15-20% of their costs, whilst for network airlines, the share of
charges compared to total costs is lower, in the order of 4% to 8% as discussed above.

8.27

In addition to serious cost-cutting exercises and strong competition on price that airlines have
undergone over the last decade, airports have reported that airlines are now expecting more
in discussions related to airport charges because the introduction of the Directive has changed
their expectations.

8.28

In recent years, airlines, including Ryanair, easyJet, the three big legacy groups, as well as
smaller airlines (e.g. Aegean airlines) have recorded healthy profits (the 5 largest airlines in
Europe made over €5.8 billion in 2016). However, this has been in the context of low fuel
prices, which forms a significant proportion of airlines’ costs. In addition, over the last 10 years
airlines have seen new groups of competitors emerging from the Middle-East and Turkey.
These airlines have not impacted the low-cost airlines but have been competing directly with
the 3 airline alliance groups for connecting passengers and increasingly for point-to-point
passengers.

8.29

For the airports, the Gulf and Turkish airlines’ development has brought some winners and
losers:

23

https://www.internationalairportreview.com/news/35417/aci-europe-general-assembly/
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For a number of large regional airports across Europe, these services offer enhanced
connectivity to their local catchment areas. This has allowed them to differentiate their
offer;
For large established intercontinental hubs, the picture is usually less favourable. Whilst
these airlines do generate a significant amount of traffic, they also provide an offer which
may allow passengers to by-pass European hubs in favour of Dubai, Istanbul, etc.

8.30

Beyond the competition brought to airports by the Gulf and Turkish airlines, the development
of low-cost airlines has also stimulated airport competition which has become more
widespread and more pan-European in scope: for spare or seasonal markets, these airlines
have been very effective at getting airports to bid against one another for routes or aircraft
capacity.

8.31

We see that as a result of more diversified airline business models (European network airlines,
low-cost airlines and Middle-East airlines), there are now more diversified airports and
diversified airport services too and more variety in airport business models. Beyond the core
business parameters, there is not much commonality in terms of financial sustainability and
power between a small point-to-point airport relying on one low-cost airline and a large
intercontinental hub.

8.32

There has also been an increase in the level of private ownership of airports, mainly driven by
Member States having to raise cash after the 2008 financial crisis (Portugal, Spain, Greece) or
by overall divestment strategies (France, Hungary), sometimes driven by IMF and EU provision
of finance requirements. The airport transaction market in the period 2013 to 2016 saw a
continuation of the strong activity seen in the previous years (examples include French
Regional airports, ANA and AENA, Greek Regional airports, as well as secondary sales, for
example, of London City Airport). The increasing airport transaction activity has created
greater diversity in the kind of deals conducted. Transactions have fallen generally into three
categories:




8.33

Privatisation;
Public-private partnerships (PPP) – usually under concession arrangements; and
Mergers & acquisitions (M&A) – of secondary sales.

In many cases privatisations, or the introduction of concessions (concessions are discussed in
greater details in Appendix B)), have led to the structure of charges being pre-defined or set in
a manner that conflicts with some of the key principles of the Directive: these changes in
ownership have often coincided with a governmental decision of a change in the approach to
setting airport charges, either prior to the change or as part of the Concession agreement.
Additional changes in the till system in use have also sometimes occurred with all changes
having been from single to hybrid or dual till; we do not observe changes towards single till.
Passenger traffic growth has been strong in spite of the 2008 financial crisis. According to
Eurostat, in the EU-2824, 792 million passengers flew in 2007 and 918 million flew in 2015: a
1.8% per annum increase. There were 73 EU airports in scope of the Directive in 2009 (based

24

In 2007, EU calculation excludes Croatia.
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on their total annual traffic in 2008), whilst in 2016 there were 79 (based on their total annual
traffic in 2015). This increase in the airports in scope covers the inclusion of Zagreb, after
Croatia joined the EU in 2013. We observe that, since 2009, five airports (East Midlands,
Girona, Liverpool, Belfast International and Newcastle) have fallen out of the scope of the
Directive, whilst growth at 10 airports has pushed them above the 5 million passenger
threshold. However, not everything has changed in the European commercial aviation industry
– the 10 largest European airports of 2008 were still the largest 10 European airports in 2015.
8.34

There have also been only very limited changes related to airport networks (except, in the UK
where BAA was broken up to ensure competition in London and Scottish airports’ ownership
resulting in different ownership for Heathrow, Gatwick and Stansted as well as Edinburgh and
Glasgow), as illustrated below:
Table 8.2: Airport networks and common charging systems across Europe

Top 5 EU
aviation markets

Others

Countries

Networks or common charging systems operating?

United Kingdom

Yes, but only common ownership

Germany

In some specific cases (Berlin)

Spain

Yes, all the Spanish airports are part of a national network

France

Yes, in Paris (the largest two French airports)

Italy

Yes, in Rome and Milan and Venice

Cyprus

Yes, at national level (2 airports)

Finland

Yes, at national level

Greece

2 new networks of regional airports, through granting of two
concessions. However, both concessions have been granted to
the same concessionaire.

Iceland

Yes, at national level

Ireland

Yes, but only common ownership

Lithuania

Yes, at national level (3 airports)

Netherlands

Yes, but only common ownership

Norway

Yes, at national level

Portugal

1 main network ANA held by a concessionaire

Sweden

Yes, at national level

Source: Steer Davies Gleave

8.35

At the largest European hubs, there has been limited additional runway capacity provision
across Europe, with increased focus on the environmental impacts of aviation. In the last 15
years, runway capacity has only been added at:




8.36

Frankfurt airport (2011, post-Directive);
Madrid airports (2005, pre-Directive); and
Schiphol airport (2003, pre-Directive).

To assess if the Directive remains relevant to today’s reality means assessing if today, despite
the implementation of the Directive, the same problems identified in 2007 remain. As
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presented above, the 2006 Impact Assessment defined the following problems justifying the
European intervention as:



Diverging charging systems in the Member States which often lack clear transparency in
the way which they are built up; and
Possibility for some airports to extract prices and terms that would otherwise not be
achieved in a competitive market.

8.37

We have discussed in detail in this evaluation the question of the lack of transparency which
remains a significant issue. We have explained that Thessaloniki Forum guidelines are a step in
the right direction, but not enough. In addition, there is no evidence that behaviour on
transparency has been addressed “once and for all” and that stakeholders could do without
the Directive on this issue. Diverging charging systems remain the norm in Europe, but it
should be understood that the Directive has not addressed charging systems as such (it leaves
all choices of economic regulation to Member States), as it only provides a converging
framework for charges consultation, non-discrimination, ISAs and appeals.

8.38

The key area of focus as to whether the 2007 problems remain today is therefore on effective
airport competition. We have presented in this report our finding that, in Europe today,
airport competition remains marginal in some of the airport business segments. We have also
examined the case of Frankfurt airport and the potential for network airlines to use an
alternative hub. We have also shown that little has changed on airport networks, whilst there
have been more concessions with pre-set terms bypassing the objectives of fairness of the
Directive.

8.39

We take note of the 2017 Oxera study on the development of airport competition in Europe. It
notes that “looking ahead, there is no reason to think that the forces driving airport
competition will slacken. The 2012 and current reports show that the trends driving this
development are well established, and are underpinned by the orders already placed with
aircraft manufacturers by LCCs and growing hub airlines”.

8.40

Whilst we find that there are segments where there is effective and growing airport
competition, it is largely (there are some exceptions) at the lower end of the airport size
spectrum: at these usually small airports, airlines have countervailing power and may possibly
be in a position to extract terms. The largest European airports however, are in most cases and
for most – but not all – of their market in a situation of such market position that they may,
without effective counter powers and benefiting from information asymmetry, be at risk of
misuse of market power, to the detriment of the vast majority of Europe’s passengers. In
addition, there are some parts of Europe where there is no proper airport competition: where
there are networks, but this was allowed by the Directive for social reasons. However some
(but not all) concessions have been drafted by States as such that, whilst not really having an
impact on airport competition itself, are allowing airports to extract prices and terms that
would otherwise not be achieved in a well-functioning market.
Conclusion

8.41

There have been many changes in the air transport market since the Directive was
implemented: some airlines have expanded (typically low-cost airlines), whilst others have
simply disappeared through bankruptcy. These changes reflect a dynamic and competitive
airline market, with impacts (both positive and negative) for their airport suppliers. For the
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airports, there has been more competition, but not much has change in terms of the largest
EU airports. Other trends have continued such as increased private ownership (with use of
concessions in some cases).
8.42

We find that the two problems highlighted in the 2007 Impact Assessment usually remain: lack
of transparency and possibility for some airports to extract prices and terms that would
otherwise not be achieved in a competitive market. Therefore, we conclude that the Directive
is still relevant to tackle today's reality.
- To what extent are the provisions still an appropriate means for addressing the Directive's
objectives?

8.43

We have already extensively discussed the objectives of the Directive and its provisions which
encompass consultation, non-discrimination, ISAs and appeals. We observe from the analysis
below that there are some gaps in terms of provisions to fulfil the specific objectives listed for
the Directive. We have already discussed above the objectives themselves of the Directive, but
we find here that there are some gaps in terms of how they are addressed, resulting in the
Directive not being as effective as it was intended to be.
Table 8.3: Analysis of the objectives of the Directive versus its provisions
Specific objectives /
Provisions

Ensure fairness in
the process of
setting charges

Promote more
transparent charging
systems

Improve fair
competition
between airports

Generate sufficient
revenues to
maintain and
complete airport
infrastructure at an
optimal level

Consultation

Consultation
provisions are
not adequate
enough to
ensure that
charges are
fairly set and
are more
transparent

Not relevant

Consultation
provisions are
not adequate
for airport
infrastructure
consultation

Nondiscrimination
Provisions are
adequate but
could be more
explicit on
bilateral
agreements
between
airlines and
airports
Provisions are
adequate but
could be more
explicit on
bilaterals

ISAs

ISAs provisions
but lacking
explicit
specifications
of powers and
responsibilities
to ensure
fairness and
transparency

Provisions are
adequate but
could be more
explicit on
bilaterals

ISAs provisions
but lacking
specifications
of powers and
responsibilities
to undertake
market power
assessments

Provisions are
adequate but
could be more
explicit on
bilaterals

ISAs provisions
but lacking
specifications
of powers and
responsibilities
to address
infrastructure
issues

Appeals

Appeals
provisions are
not consistent,
undermining
the fairness of
the setting of
charges

Appeals
provisions are
not consistent,
exposing
competing
airports to
different
situations on
appeals

Missing
No provisions
related to
concessions or
other ways for
States that
bypass the
objectives of
the Directive

No
requirement
of costrelatedness

No gradual
approach
based on
market power
or size
threshold
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Source: Steer Davies Gleave analysis

Conclusion
8.44

We have found some gaps in the provisions of the Directive compared to its objectives. Some
issues come from the Directive not being prescriptive enough, which have to an extent been
addressed through guidelines, but there are some external gaps which will render the full
achievements of objectives particularly difficult.
- What is the existing situation in terms of usage and content of commercial agreements
negotiated between airports and their customers?

8.45

Commercial agreements between airports and airlines can either take the form of bilateral
agreements or publicly advertised incentives available to all airlines. The agreements or
incentives are designed to support traffic growth at the airport through offering discounts to
airport charges in different ways, including the following:







Volume incentives, whereby usually incremental passengers above a certain threshold are
charged a discounted rate;
Efficient use of capacity (load factor) incentives, which encourage airlines to fill their
aircraft, and discourage frequencies that are not supported by sufficient demand;
New destinations, which broaden the connectivity offered by the airport;
Additional frequencies;
Marketing support, which forms an indirect discount to the airport charges; and
Base development.

8.46

The content of bilateral agreements is not known, but for example, Gatwick has noted that
bilateral agreements cover 80% of its traffic and that these may include volume incentives.
Just two of the airports that responded to the stakeholder consultation indicated that they use
comprehensive bilateral agreements in setting their charges (Heathrow and Gatwick). A
bilateral infrastructure/service agreement is also in place at Munich, where one of the
terminals was jointly financed by the airport (60%) and Lufthansa (40%). With the exception of
these three airports, none of the remaining airports (53) that responded to the consultation
set their charges or service level agreements (SLAs) on a bilateral basis with airlines.

8.47

Ryanair commented that it would welcome the opportunity to use bilaterally negotiated
agreements at more airports. It noted that some airports (unidentified) consider that they are
unable to enter into such commercial deals as a result of the Directive. Ryanair views these
agreements as a standard feature of a competitive market and aligned to the objectives of the
Directive. Ryanair states that it has used bilateral agreements with London Stansted, Berlin
Schönefeld, Marseille, Charleroi and Bratislava, which are covered by the Directive, as well as a
number of others which are not (e.g. Frankfurt Hahn, Aarhus, Vasteras, Niederrhein, Alghero,
Tampere, Lubeck).

8.48

The figure below summarises the approaches to public incentives, as provided by airports in
their responses to the stakeholder consultation. The most popular of these being volume
incentives and incentives for new destinations.
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Figure 8.1: Airports offering incentives, by type of incentive
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Source: Steer Davies Gleave analysis of stakeholder consultation

Conclusions
8.49

Although publicly available and open to all airlines, some incentives by their nature may be
implicitly discriminating. For example, incumbents may not stand to benefit from base
development incentives, while new entrants may not be able to benefit from volume
incentives. In certain situations, volume incentives can/might be seen as a barrier to entry to
airlines wishing to operate new services at an airport. On the other hand, a new entrant might
be better placed to benefit from the new destinations or base development incentives. LCCs
are also more likely to benefit from a load factor incentive than network carriers are.

8.50

Network carriers in particular would prefer that airports focus on generally reducing the cost
of their service, and not offer discounts that in practice only few airlines can benefit from at a
given time.

8.51

Overall, the use of commercial agreements negotiated on a bilateral basis between airports
and their customers is limited. However, the use of publicly advertised incentives is
widespread and seen by airports as a useful tool for promoting growth and increasing their
competitiveness.

8.52

The impact of the Directive on incentive schemes is provided under question 7 (part two).

- Which developments in the sector (e.g. increased private ownership of airports, greater
use of concessionary agreements) have significant implications for the Directive's relevance?
8.53

23 airports covered by the Directive are currently operated under concession agreements,
compared to 13 in 2009. In parallel to this, 4 airport operating companies have been partly or
wholly privatised, which in some cases have been in combination with a restructuring of the
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regulatory regime overseeing the control of airport charges. This means the circumstances
have changed relative to when the Directive was prepared and the impact assessment was
undertaken.
8.54

Concessions at European airports introduced before 2009 are shown in Table 8.4. Although a
number of airports were operated under concessions before 2009, with the exception of Italy,
existing concessions were generally within Member States with relatively small aviation
markets (such as Cyprus or Malta); or were an exceptional case within a larger Member State
(such as in Greece or the UK).
Table 8.4: Concessions introduced before 2009

Member
State

Airport(s)

Current concession
dates

Ownership structure (2016)
Management

Ownership

S.A. Brussels South Charleroi Airport
27.7% Wallonia region
Belgium

Brussels South /
Charleroi

1994-2044

27.6% Belgian Airport
22.6% SOWAER
19.2% Sambrinvest
3.0% Other
Hermes Airport

Cyprus

Larnaca

2006-2031

22% Bouygues
20% Egis Projects
11.3% Cyprus Trading Corporation
11.3% Hellenic Mining
11% Vantage Airport Group
11% Aer Rianta International
13.4% Other
Athens International Airport (AIA)
30.0% HRADF

Greece

Athens

1996-2026

40.0% AViAlliance
25.0% Greek state
5.0% Other
Budapest Airport Zrt.
52.6% AViAlliance

Hungary

Budapest

2005-2080

22.2% Malton Invesment
20.2% Caisse de dépôt et placement de Québec
5.5% KfW IPEX Bank
31.0% SEA Società per Azioni
Esercizi Aeroportuali Milano

Italy

Bergamo

2002-2042

100% SABCO

17.9% Unione di Banche
Italiane
13.9% Commune of Bergamo
13.3% Bergamo Chamber of
Commerce
13.2% Province of Bergamo
11.0% Others
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Aeroporto Guglielmo Marconi di Bologna
Bologna

2004-2044

37.6% Bologna Chamber of Commerce
15.1% Amber
10.5% Strategic Capital
36.8% Other

Catania
Milan Linate and Milan
Malpensa

Naples

2007-2047
54.8% City of Milan
2001-2041

S.E.A. S.p.A.

2002-2043

Società Gestione
Servizi Aeroporti
Campani
(GE.S.A.C.)

44.3% F2i
0.9% Others
70.0% 2i Sistema Aeroportuale
Campano
12.5% Commune of Naples
12.5% Province of Naples
5% Aliport
41.3% Province of Palermo

Palermo

2006-2047

GESAP S.p.A.

31.5% City of Parlemo
22.8% Parlemo Chamber of
Commerce
2.9% Commune of Cinsi
1.5% Others

Malta

Malta

2002-2067

Malta International Airport plc
40% Malta Mediterranean Link Consortium (96.0%
Flughafen Wien)
20.0% Government of Malta
10.1% Flugahafen Wien
29.9% Free float

UK

Luton

1998-2031

London Luton
Airport Operations
Ltd
51% AENA

100% Luton Borough Council

49% Ardian
Source: ACI Europe & Steer Davies Gleave

8.55

Many concession agreements introduced since 2009 are similar in the sense they involve the
operation of at least one airport by a private (or quasi-private) concessionaire for a defined
time period. However, the details and circumstances of concession agreements can vary, for
example:





At Zagreb airport the concession included transfer of the airport asset to the
concessionaire, with the Croatian State retaining no share;
In France the concessions of some regional airports were let to publicly owned operating
companies, shares in which were subsequently sold to private investors a few years later
(as opposed to private sector involvement beginning simultaneously with start of the
concession); and
In Greece and Portugal concessions have comprised of letting the operation of multiple
airports together. In Greece this was done as two separate packages of seven regional
airports; in Portugal ten airports were let as one package.
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8.56

An overview of the concessions introduced at European airports since 2009 – including
privatisation of previously publicly managed concessions in France and Italy – is shown in
Table 8.5. The concessions introduced since 2009 are significant, as the concession sales in
France set a precedent for further concessions in one of Europe’s largest aviation markets. The
concessions introduced in Greece and Portugal, at airports covered by the Directive, are part
of larger concessions of several airports in each country, which together account for a material
proportion of EU passenger traffic.
Table 8.5: Concessions introduced since 2009
Member
State

Airport(s)

Current
concession
dates

Ownership structure (2016)
Management
company

Airport
infrastructure

Notes

Međunarodna Zračna Luka Zagreb

Croatia

Zagreb

2013-2043

20.1% ADP
20.1% Bouygues
20.1% Marguerite Fund

Ownership of the
airport was transferred
as part of the
concession agreement

17.6% TAV
15.0% IFC
5.1% Viadukt

Lyon

2007-2057

Aéroport Lyon
60.0% Vinci, Caisse
des Depots et
Consignations &
Credit Agricole
25% CCI Lyon

100% French State

15% Other public

Nice

2007-2057

France

ToulouseBlagnac

2007-2057

Aéroport Nice
60.0% Atlantia & EDF
25% CCI Nice
15% Other public
Aéroport ToulouseBlagnac
49.9% CASIL EUROPE
(Shandong Hi-Speed
Group, Friedmann
Pacific Asset
Management & SNC
Lavalin)
25% CCI Toulouse

100% French State

All three airports have
been operated by
concession agreements
managed by state
owned companies since
2007. The French state
– which had 60% share
in each company – sold
a 49.9% share of
Toulouse in 2014, and
all of its 60% in Lyon
and Nice in 2016.

100% French State

10.1% State of
France
15% Other public

Greece

Thessaloniki

2015-2055

100%Fraport

100% Hellenic CAA

The concession was
part of a wider package
14 Greek regional
airports
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Member
State

Airport(s)

Current
concession
dates

Ownership structure (2016)
Management
company

Notes

Airport
infrastructure
40.1% Marco Polo Holding

Italy

Venice

2012-2042

100% SAVE
S.p.A.

20.1% Saint Lazzaro
Investments Spain
9.3% Free float
Other 30.6%

Faro
Portugal

Lisbon

2012-2062

The concessions were
part of a wider
concession agreement
of ten ANA airports

100% Vinci

Porto
Source: ACI Europe & Steer Davies Gleave

Other private sector investment in EU airports introduced since 2009
8.57

Alongside the introduction of concession agreements at many European airports, there has
been a growing trend towards more private sector investment in airport ownership and
management. Cases where some or all of previously wholly publicly owned airport assets or
management companies have been sold to private sector investors since 2009 are shown in
Table 8.6.

8.58

Although private sector involvement is present at the majority of the airports covered by the
Directive (as was the case in 2009), significant developments with respect to airport charges
since 2009, have been where privatisation has occurred in parallel to a restructuring of the
regulatory regime overseeing airport charges (as has been the case in Spain).
Table 8.6: Sale of Airport Assets or Management Companies since 2009
Member
State

Airport
Milan Linate

Italy

Milan
Malpensa

Slovenia

Ljubljana

Asset or management
company sold

Buyer

Year

Notes

30% stake in the airport
operating company – SEA
Aeroporti di Milano

Fondi italiani per
le infrastrutture
(F2i)

2012

F2i’s stake has risen to
over 40% since 2012

75.5% stake of Ljubljana
Airport (Aerodrom
Ljubljana d.d.)

Fraport

2014

Fraport’s stake has risen
to 100% since 2014

2015

Shares in AENA was sold
through an IPO as
opposed to a trade sale

Alicante
Barcelona
Ibiza

Corporación
Financiera Alba,

Lanzarote
Gran Canaria
Spain

Madrid
Barajas
Malaga

49% stake in AENA S.A.,
the operator of Spain’s
airports

Ferrovial,
The Children’s
Investment Fund
&
Others

Palma de
Mallorca
Tenerife
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Member
State

Airport

Asset or management
company sold

Buyer

Year

Notes

2012

MAG also currently
operates Bournemouth,
East Midlands and
Stansted

Valencia

UK

Manchester

35.5% stake in airport
operating company –
Manchester Airports
Group (MAG)

IFM Investors

Source: ACI, desk research

Why have airport concessions been introduced?
8.59

Private sector involvement and concessions have been introduced at a growing number of
airports over the last few decades, motivated by the:




Opportunity to raise funds for the public sector through the sale of the asset;
Increased efficiency of operation assumed to be achieved in the private sector (an
extension of the corporatisation approach); and
Opportunity to support investment in airport infrastructure: adding terminals, runway and
other airport facilities, thereby improving the transport assets of the country concerned
without recourse to public funds.

8.60

Raising funds for the public sector has been a particularly strong motivation for European
countries, including Greece, Portugal and Spain, which were badly affected by the 2008
financial crisis and the subsequent European debt crisis. Airport privatisations and concessions
in these countries were part of a wider effort by the government to raise funds, which were
encouraged or mandated as part of bailout packages by the European Central Bank (ECB), EC
and International Monetary Fund (IMF).

8.61

Increased efficiency of operation and the opportunity to support investment are also,
indirectly, ways to raise or save funds for the public sector. Using the private sector to fund
airport expansion allows governments to forego the cost themselves. Making an airport more
efficient is likely to increase airport net revenues, a proportion of which are usually paid to the
government as part of a concession fee.

8.62

Although the transfer of shares in a company controlling strategic infrastructure to a private
investor remains politically sensitive in some countries, governments are often prepared to
sell their shares in airport managing companies to foreign investors, subject to there being a
satisfactory bid price, concession payment and development plan in place for the airport.
What is the impact of concession agreements on ACD

8.63

Three of our case studies have airports operating under a concession agreement/law (or an
instrument very similar): Madrid, Nice and Lisbon. The case studies highlight some of the
issues discussed below.

8.64

Governments selling a concession of an airport often have an incentive to set an airport
charges profile or regulatory arrangements that is favourable to the airport operators. This is
because, firstly, an airport at which concessionaires can set higher charges is a more attractive
investment, which means the government is likely to receive a better price for the concession.
Secondly, concessionaires who can set higher charges are likely to earn higher revenues, a
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proportion of which are often paid to the government as part of an annual concession fee.
Therefore governments are more inclined to design concession agreements and regulatory
frameworks, such that they are more favourable to the airport.
8.65

On top of this, concession agreements are legally binding contracts; therefore any
arrangements contained within them are legal commitments from the Member State. This
means neither governments nor the Directive can easily change the concession agreements
once the concession has been agreed and started. The majority of the concessions introduced
at European airports in recent years have a term of 30 or more years, and often contain
arrangements relating to charges which set out the aeronautical charges pricing profile or
regulatory arrangements for the entire term. In instances where pricing arrangements have
already been decided, consultation with airlines – as required by the Directive – has little or no
influence over pricing. Providing transparency, which is also a requirement of the Directive, is
not necessarily an obligation included in concession agreements.

8.66

Although the profile of airport charges can be defined within a concession agreement, as is the
case in Portugal, sometimes it not necessarily the concession agreement itself which allows
airports to set charges in a manner which is seen as unfair by airlines. Many of the recent
concessions in Europe have coincided with a restructuring of the airport charges regulatory
regime such that it is more favourable to airport owners or concessionaires. In France, charges
at the airports operated under concessions are now set by the five-year Economic Regulation
Agreements and private sector involvement has coincided with the move towards a hybrid/
dual-till approach at some airports. Similarly in Italy, several airports operated through
concessions are regulated through a ten year ‘Contratto di Programma’ and not by the
concession agreement itself, even though they are intrinsically linked. In Spain, the sale of a
minority share in AENA (the operator of Spain’s airports) in 2015, was preceded by a large
increase in charges in the years leading up to the sale, and also coincided with a restructuring
of the regulatory regime and a shift to a dual-till approach.

8.67

Since 2009, the move to more concessions and privatisations, with the associated binding
contracts and more favourable airport charges regulatory frameworks, means more European
airports are setting charges in a manner that is not wholly consistent with the transparency
and consultancy principles embedded within the Directive. Although the number of airports
covered by the Directive, which are operated under concessions or some form of private
ownership, has not increased substantially since 2009, the developments are still significant.
Greece and Portugal have introduced concessions at the majority of their airports, many of
which would not be covered by the Directive solely based on traffic (but now are as part of a
network), but may be in the future as traffic continues to grow across Europe. Meanwhile two
of Europe’s largest aviation markets, France and Spain, have introduced concessions or
privatisations, which have affected how airport charges are set; this sets a precedent both
within these countries (France is likely to let more concessions at regional airports in the
future) and across Europe.

8.68

We have observed and explained in Chapter 4 that there has indeed been an increased
development of private ownership in the airport sector coupled with greater use of
concessionary agreements. It should be seen that all these changes have not been driven by
the airports themselves, but by the Member States. Airport transactions have intensified
across Europe (with more potentially in the pipeline) and they have attracted a large number
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of bidders as airports are seen by private investors as “low risk assets with a clear pipeline of
revenue stream”.
8.69

Through a combination of changing ownership models, or an increasing need to make a
positive contribution to public sector finances, airports are ceasing to behave as public
utilities, and more as commercial businesses, seeking to achieve a financial return for their
owners. This change from a public service to a commercial ethos has given rise to a change in
airports' typical business models, for example:






Airports are under greater shareholder pressure to increase charges to be revenuemaximising, and are more active in using incentives to attract greater volume of traffic
throughput. Some airports have developed “low-cost terminals” mainly across regional
airports in Europe to attract different categories of airlines and focus on growth.
Airport managers seek to expand non-aviation sources of revenue, often putting pressure
on operational space with the terminals in order to maximise retail activities for instance.
There is a greater incentive to "sweat" the airport's assets rather than build capacity in
advance of demand.
Where airports effectively compete, they are more likely to be customer-friendly and seek
to meet airlines' needs cost-effectively, rather than provide under-used and under-valued
services and facilities.

Conclusions
8.70

We have detailed the take-up of concession contracts across Europe in recent years. It should
be highlighted that concessions are just one way for an owner to contract out the
management of an airport. In the context of airport charges, the development of concession
contracts and private ownership should not be seen as having a negative impact on the
European air transport industry, provided that the contract terms allow for the principles and
requirements of the Directive to be effective. However as observed in the case studies of
Madrid, Lisbon and Nice, this has not always been the case.

8.71

Another key objective of the Directive is to remove conflicts of interest between the State as
an owner and the State as a regulator (by requiring effectively independent ISAs). In the case
of many concession contracts, the owner of the airport is the State who can in all legality draft
contracts with terms that do not necessarily allow for the Directive requirements to be fully
respected.

3) To what extent do the airports concerned by the Directive have market power, and
notably how relevant is the threshold regarding the selection of airports to be covered by
the Directive? Does it reflect correctly airports market power?
8.72

As described in Appendix D on market power, it is not straightforward to assess whether
airports have significant market power and, if so, whether they are abusing their market
power. In practice, the existence of market power can only be assessed ex-post, and the
approach towards defining the market, along with the criteria used in airport market power
tests (MPTs), where these have been undertaken, have varied.

8.73

Market power is a key issue for the industry, but while this issue began being articulated at the
time of the legislative proposal, the Directive did not place an explicit focus on it. So, although
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the intervention did aim to address issues which we interpret (ex-post) as being linked to
situations of market power, the threshold defined in the Directive was adopted primarily on
the basis of regulatory efficiency and coherence with other EU regulation and guidelines.
8.74

Based on the MPTs described in Appendix D, when assessing market power it is important to
define the relevant market: both the relevant product market and geographical market. How
to define each of these markets, in the context of airports, is discussed in more detail in both
the following evaluation question and Appendix D.

8.75

An airport’s product market is either defined as the services it provides to all airlines or can be
segmented; for example, between full service carriers (FSCs) and low-cost carriers (LCCs), or
between point-to-point and transfer airlines. In terms of the geographical market, if an airport
is in close proximity to large population centres or serves a ‘unique’ destination, its
geographical market is defined as its catchment area. Alternatively, if an airport serves a
destination that is perceived as substitutable by passengers (often referred to as ‘holiday
airports’), its geographical market can be defined more broadly to include other similar airport
serving similar destinations.

8.76

The MPTs carried out to date, use a number of criteria to establish whether an airport
possesses market power, these include:









8.77

Based on these criteria, within a European context, examples of the types of airports that are
likely to possess market power are:









8.78

The airport’s market share within its defined market;
Characteristics of passengers using the airport;
Characteristics of airlines using the airport;
Features of other airports in airport’s catchment area;
The capacity of the airport;
Airline countervailing power;
The level if airlines switching to other routes; and
Quality of service and profitability.

Airports that are the only airport serving a large population centre (or where other
airports serving the same population centre have the same operator);
Airports that are not reliant on holiday passengers (and are therefore less likely to be
perceived as substitutable);
Airports with a mix of airline types (and therefore a mix of destination types);
Airports where nearby airports are small or serve different passenger markets;
Airports where capacity is constrained (and where there is therefore excess demand);
Airports where no one airline has a high share of traffic and therefore less countervailing
power;
Airports where airlines have few switching alternatives; and
Airports where the quality of service is low or the prices charged to users are high.

None of these indicators alone, or even several together, provide conclusive evidence of the
existence of market power; in-depth MPTs, which take account of airport specific
circumstances, are required to establish whether individual airports possess market power.
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8.79

One indicator that can be considered in order to detect the existence of significant market
power is the presence of super-normal profits, which are higher than what would theoretically
be achieved in a competitive market. Measures of profitability may include the following
ratios:




EBITDA margin (EBITDA/Total revenue);
Return on capital employed (ROCE) (EBIT/ (Total assets – Current liabilities); and
Return on total assets (ROTA) (EBIT/Total assets).

8.80

Based on their annual accounts, we have estimated the above ratios for airports that are
covered by the Directive, as well as airport groups where only some of the airports in the
group are covered – the ratios in these cases relate to the activity of the whole group. In line
with the analysis of airports’ charges, this financial analysis focuses on 2009 and 2015 (the
latest year for which financial accounts were available) with the intention to identify, if any,
the impact of the Directive being introduced. The potential impact of the Directive has to also
be considered in the context of the market developments over this period and the wider
economic cycle since the global financial crisis.

8.81

The figure below shows the evolution of EBITDA margins at 37 airports and airport groups
between 2009 and 2015, covering 46 out of the 79 airports in the scope of the Directive and
72% of passengers in the scope of the Directive in 2015 (58% of total passengers at EU28+3
airports). In the three figures that follow, the airports and groups are presented in order of
increasing passenger traffic. Airports under 5 million passengers per annum (mppa) are
covered by the Directive as a result of being the largest airport in the Member State.

EBITDA margin

100 mppa

30 mppa

20 mppa

70%

10 mppa

80%

5 mppa

Figure 8.2: Evolution of EBITDA margin at airports and airport groups, 2009 and 2015
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8.82

EBITDA margin has increased at 30 out of the 37 airports and airport groups, accounting for 37
of the 46 airports in the sample. The largest increase (29 p.p.) was observed at Venice, with
the largest drop (-16 p.p.) seen at Tallinn airport. There does not appear to be a trend
between the airport size and the change in EBITDA margin between 2009 and 2015. We
observe that the very largest airports (over 30 mppa) on average had a higher EBITDA margin
in 2015 than medium- and small-sized airports. Airports that are covered by the Directive as a
result of being the largest airport in their Member State on average had a higher EBITDA
margin in 2015 than other small airports in the 5-10 mppa range.

8.83

The figures below show the evolution of the Return on Capital Employed (ROCE) and Return
on Total Assets (ROTA) at 33 airports and groups between 2009 and 2015, covering 40 out of
the 79 airports in the scope of the Directive and 61% of passengers in the scope of the
Directive in 2015 (50% of total passengers at EU28+3 airports).
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Figure 8.3: Evolution of Return on Capital Employed (ROCE) at airports and airport groups, 2009 and 2015
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Source: Airport annual accounts, Steer Davies Gleave analysis – *Swedavia and Keflavik based on 2010 results in the
place of 2009

8.84

ROCE has increased at 25 out of the 33 airports and airport groups, accounting for 29 of the 40
airports in the sample. The largest increase (36 p.p.) was observed at London Luton, with the
largest drop (-6 p.p.) seen at Milan Bergamo. There does not appear to be a trend between the
airport size and the change in ROCE between 2009 and 2015. We observe that, on average,
ROCE at medium-sized airports is higher than at larger ones.
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Return on Total Assets
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Figure 8.4: Evolution of Return on Total Assets (ROTA) at airports and airport groups, 2009 and 2015
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8.85

ROTA has increased at 26 out of the 33 airports and airport groups, accounting for 31 of the 40
airports in the sample. The largest increase (21 p.p.) was observed at London Luton, with the
largest drop (-6 p.p.) seen at Milan Bergamo. Here again, there does not appear to be a trend
between the airport size and the change in ROTA between 2009 and 2015. We observe that,
on average, ROTA at medium-sized airports is higher than at larger ones.

8.86

The differences between the relative profitability of airports based on different indicators
shown above highlight that different conclusions might be made on whether super-normal
profits are being realised, depending on the indicator considered. The profitability of airports
is contingent on many factors (see appendix B), but the analysis here does not demonstrate a
consistent pattern in the way that this has changed between 2009 and 2015, which might be
related to the implementation of the Directive.

8.87

The threshold does not appear immediately relevant with respect to the profitability of
airports from this analysis. Perhaps the fact the smallest airports in the sample are the largest
in their Member State (and are already covered by the Directive) points to the fact that the
profitability of airports is contingent on a number of factors beyond simply their size, which
aligns with the idea of more widespread application of market power tests, but also highlights
the difficulty in defining appropriate criteria. This analysis does not appear to support the idea
of taking different approaches to economic regulation according to size bands, with increasing
“severity” as size increases (e.g. under 5 mppa, 5-15 mppa, etc.).
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8.88

The level at which profits might be considered super-normal may vary between given
industries and is not possible to clearly define. By way of comparison then, it is useful to
benchmark the profitability of airports against those of airport users.

8.89

The figure below shows the EBITDA margin at 42 airports and groups for 2015, covering 60 out
of the 79 airports in the scope of the Directive and 89% of passengers in the scope of the
Directive in 2015 (72% of total passengers at EU28+3 airports), alongside the EBITDA margin
for 5 major European airlines and airline groups.
Figure 8.5: EBITDA margin airports, airport groups and airlines, 2015
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8.90

Based on their EBITDA margin, airports overall were more profitable than airlines in 2015.
Airports and airlines are structurally different businesses and it is not necessarily fair to make a
direct comparison between them. However, there were sometimes large disparities between
the profitability of airports and that of airlines, which in any case tends to be more volatile
than that of airports as a result of airlines’ large exposure to the price of fuel.

8.91

The figures below show the Return on Capital Employed and Return on Total Assets at 39
airports and groups for 2015, covering 48 out of the 79 airports in the scope of the Directive
and 74% of passengers in the scope of the Directive in 2015 (60% of total passengers at
EU28+3 airports), alongside the Return on Capital Employed and Return on Total Assets for 4
major European airlines and airline groups.
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Figure 8.6: Return on Capital Employed, airport groups and airlines, 2015
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Figure 8.7: Return on Total Assets, airport groups and airlines, 2015
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8.92

In contrast to the EBITDA margin, where airports are shown to generally be more profitable
than airlines, the profitability of airlines is more in line with airports when comparing their
Return on Capital Employed and Return on Total Assets. However, as noted above, the
comparison is not strictly fair since the approach to depreciating assets will differ significantly
between infrastructure and aircraft.

8.93

ACI stated that since 2009, the share of airports in Europe (scope to be clarified) that are
profitable decreased from 59% to 53% and that airports struggle to cover costs and maintain
profitability. It added that in Europe (scope to be clarified) in 2016, 47% of airports were not
able to cover their costs. However, as discussed in Appendix B, economies of scale are key to
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airports, with a large number of very small airports not able to take advantage of these – but
only corresponding to a small part of total passenger traffic in Europe.
Conclusion
8.94

We have set out a number of criteria that MPTs have used to assess whether airports may
possess market power and have given examples of features of airports that are likely to
possess market power. Based on this it is likely that several airports under the scope of the
Directive possess market power; however without a formal MPT, we cannot assert this
conclusively.

8.95

An indicator that can be considered in order to detect the existence of significant market
power at airports is the presence of super-normal profits. Our analysis of three measures of
profitability (EBITDA margin, Return on Capital Employed, and Return on Total Assets), shows
that these have increased at the majority of airports between 2009 and 2016 (as would have
been expected, given the economic cycle), but that neither the profitability of airports nor the
changes in their profitability show any particularly significant trend in relation to passenger
numbers and the application of the 5 mppa threshold.

8.96

When benchmarked against airlines, the EBITDA margin of airports tends to be higher,
however, ROCE and ROTA are much more aligned between airports and airlines. We note that
airports and airlines are structurally different businesses and it is not necessarily fair to make a
direct comparison between them.

- What implications does membership of an airport network, covering most of a national
territory and traffic, or membership of a group of airports under common ownership serving
the same city or conurbation, have for the market power of individual airports? Has the
Directive had any impact on the operation and functioning of airport networks and airport
groups serving the same city or conurbation? Have there been changes as to the level of
cross-subsidisation between airports in an airport network?
Background
8.97

An airport network can be defined as two or more airports which are operated by the same
entity; within Europe these tend to fall into three categories (examples of each the three
categories are shown in Table 8.7):




8.98

National networks, which are comprised of the vast majority (or all) of a country’s
commercial airports and have a common charging system;
City networks, which are comprised of more than one airport serving the same city or
conurbation and have a common charging system; and
Networks with a common operator only, where there is no common charging system and
more limited coordinated management.

The rationale for national networks is often to cross-subsidise small loss-making airports –
which provide rural or isolated communities with transport connectivity – with revenues from
larger airports. National networks in Europe therefore tend to be present in large sparsely
populated countries in Scandinavia, or in countries with a number of islands located at a long
distance from the mainland (e.g. Portugal). Other benefits in addition to ensuring air
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connectivity for remote regions, EU citizens and businesses also include, according to ACI
Europe, the provision of sufficient airport capacity. In addition, there may be cases where
without cross-subsidy some of the small, rural airports may close.
8.99

National networks in Scandinavia are all operated by state-owned public entities, although in
the last decade several of these organisations have been corporatized, presumably to
capitalise on the advantages associated with private sector style management. Portugal and
Spain privatised their national network and Greece bundled 14 public airports into two
networks for privatisation, in the years following the financial crisis in order to raise money to
service debt obligations. The sale of the networks as a whole allowed small airports, which
were unattractive to investors, to be bundled with large profitable airports, institutionalising
the cross-subsidy.

8.100

City networks tend to be limited to major European cities, and are comprised of airports that
were previously owned by national or local authorities and have since been corporatized, and
in some cases, part-privatised to be operated by the same entity. Although there are several
European cities with more than one airport that are not city networks, in many cases, one of
these airports is predominately used by low cost carriers and in some cases the secondary
airport is a long way from the city. Examples of such cities include, but are not limited to
Dusseldorf, Stockholm and Warsaw.

8.101

The Ruhr area and London, two of Europe’s largest urban conurbations which are both served
by more than one airport, are two notable examples of urban areas /cities where the airports
are not part of the same network. The absence of a network in the Ruhr is unsurprising given
the urban area is relatively spread out and is governed by several different regional
authorities. London was previously served by a city network operated by the British Airports
Authority (BAA), but this was broken up in 2009 by the UK Competition Commission and has
resulted in some competition between the different ownership groups at Heathrow, Gatwick
and Stansted.

8.102

Airport networks with common operators only, tend to be where the operator of a major
airport also operates a smaller airport in the same country for historical reasons – as is the
case with Amsterdam Schiphol airport at Rotterdam airport or DAA at Cork and Dublin airports
– or where a private investor has acquired more than one airport that does not serve the same
area – as is the case at some regional UK airports.

267 of 550

Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges

Table 8.7: Airport networks in Europe
1.23

Airports

2016 Passengers

Economic regulation

Under the
Directive

Common
charging
system

Type

Text/Doc

Network
Type

8.9m

6.6m

Yes

Price-cap

Concession
contract

National
network

20.8m

17.2m

Yes

Light
handed

National law

National
network

97.2m

Yes

Price-cap

National law
(Airport CRE
2016-2020)

City
network

32.9m

Yes

Rate of
Return

National law

City
network

Yes

Price-cap

National law

National
network

National/regiional
law

National
network

Member
1.24
State

Network
1.25
operator

Operator type

Total
number

Under the
Directive

Total

Cyprus

Hermes
Airports

Fully Private

2

Larnaca

Finland

Finavia

Fully Public

25

Helsinki

France

Aéroports de
Paris

Mixed – mostly
public

2

Germany

Flughafen
Berlin
Brandenburg

Fully Public

2

Berlin
Schönefeld
Berlin Tegel

Greece

Fraport
AG/Copelouzo

Fully Private

14

Thessaloniki

Paris Charles
de
Gaulle Airport
Paris Orly

25.3m

6.0m

Iceland

Isavia

Fully Public

4

ReykjavíkKeflavík

7.5m

6.8m

Yes

Lighthanded (acc
to ISA), rate
or return
(acc to
airport)

Ireland

Dublin Airports
Authority

Fully Public

2

Dublin

30.1m

27.9m

No

Price-cap

National law

Common
operator
only

Italy

SEA Milano

Mixed – mostly
public

2

Milan Linate
Milan
Malpensa

Yes

Rate of
Return

National law

City
network

29.0m
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1.23

Member
1.24
State

Airports

Network
1.25
operator

Operator type

Aeroporti di
Roma

2016 Passengers

Type

Text/Doc

Network
Type

Yes

Price-cap

Concession
contract

City
network

No

Price-cap

Concession
contract

Common
operator
only

Total
number

Under the
Directive

Mixed – mostly
private

2

Rome
Ciampino
Rome
Fiumicino

S.A.V.E.

Mixed – mostly
private

2

Venice Marco
Polo

Lithuania

Lithuanian
Airports

Fully Public
(soon to be
privatised)

3

Vilnius

4.8m

3.8m

Yes

Rate of
Return

National law

National
network

Netherlands

Schiphol Group

Mixed – mostly
public

2

Amsterdam
Schiphol

65.3m

63.6m

No

Rate of
Return

National law

Common
operator
only

Norway

Avinor

Fully Public

46

Bergen
Oslo

50.8m

31.7m

Yes

Price-cap

National law

National
network

Portugal

ANA Aeroportos de

Fully Private

10

Faro
Lisbon
Porto

44.5m

39.5m

Yes

Price-cap

National law &
concession
contract

National
network

Portugal (VINCI)

Total

Under the
Directive

Economic regulation

Common
charging
system

47.6m

12.2m

9.6m
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1.23

Member
1.24
State

Network
1.25
operator

Airports
Operator type

Total
number

Under the
Directive

2016 Passengers
Total

Under the
Directive

Common
charging
system

230.2m

192.3m

Yes

Economic regulation
Type

Text/Doc

Rate of
Return

National law

Network
Type

Alicante
Barcelona
Gran Canaria
Ibiza
Spain

AENA

Mixed – mostly
public

46

Madrid
Malaga
Lanzarote

National
network

Palma De
Mallorca
Tenerife
Valencia
Sweden

Swedavia

Fully Public

10

Stockholm
Arlanda
Göteborg

39.5m

31.1m

Yes

No regulation

National
network

AGS Airports
Limited

Fully private

3

Glasgow

14.2m

9.3m

No

No regulation

Common
operator
only

Manchester
Airports Group

Mixed – mostly
public

3

Manchester
London
Stansted

54.6m

50.0m

No

No regulation

Common
operator
only

UK
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1.23

Member
1.24
State

Network
1.25
operator

Global
Infrastructure
Partners (GIP)

Airports
Operator type

Fully private

Total
number

1

Under the
Directive

London
Gatwick
Edinburgh

2016 Passengers
Total

Under the
Directive

55.5m

Common
charging
system

No

Economic regulation
Type

Text/Doc

No regulation (EDI)
Gatwick Regulation covered in
case study above

Network
Type
Common
largest
shareholder
only
(majority
share in
Edinburgh
and largest
minority
share in
Gatwick)

Source: ACI Europe, Steer Davies Gleave analysis
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Networks and market power
8.103

The extent to which being part of a network will affect an individual airport’s market power
will depend on whether other airports within the same network are defined as serving the
same market. More than one airport within the same market will imply a higher market share
for the operator of both airports within the defined market. Although a high market share
alone is not sufficient to establish significant market power, it is unlikely that an airport
without a significant share of the relevant market would be in a dominant position.

8.104

To be considered as part of the same market, airports in a given area need to be providing a
sufficiently homogenous product. In the first instance this means airports supplying a
sufficiently similar level of infrastructure; for example, that can cater to similar types of
aircraft. In some cases it may be appropriate to segment the product market between the
products provided to low-cost and full service airlines, but often the product market is defined
as the bundle of services of airlines. On short-haul flights within Europe, the difference in the
product offer that previously existed between low-cost and full service airlines is also
disappearing. In the second instance, it means the geographic area served by the airports
needs to be perceived as sufficiently similar by passengers and airlines.

8.105

At least ten of the airport operators consulted in this study argue that, to varying degrees,
European airports operate within a wider European market due to airlines’ ability to switch
aircraft and capacity between different routes. However, this claim appears overly simplistic as
airlines serving airports at many European destinations operate primarily to serve the demand
generated by the population or particular features within the local catchment area. Only large
hub airports can claim to have a high share of transfer passengers for whom the choice of
where they transfer between flights matters little.

8.106

Some European destinations are likely to be perceived as sufficiently similar or substitutable
by passengers. This is the case for leisure passengers, where the destination matters less than
the experience associated with it, for instance “beach tourism” or “short-break holiday”.
However the perceived substitutability of a destination will depend on the characteristics of a
destination, and to some extent, the type of passenger.

8.107

Business and VFR (visiting friends and relatives) passengers tend to travel to destinations for a
specific reason; therefore for these passengers, destinations are often not substitutable
(although may be in some cases). For leisure passengers, the perceived substitutability of a
destination is more varied and will be driven by price to an extent. Although some leisure
passengers will view their destination as substitutable (for example if their destination is a
resort in the Mediterranean), others will not if they perceive their destination as having
unique characteristics (for example if their destination is Paris or Berlin). Whilst some leisure
passengers will be more open to using an airport further from their final destination if it is
cheaper, this will not be the case for all leisure passengers or the large majority of business
passengers. The degree of substitutability between leisure destinations is highly subjective and
will vary between individual passengers.

8.108

Despite the subjective nature of whether a destination served by an airport can be classed as
substitutable or unique, there was a general consensus amongst airlines and airports
consulted that airports serving predominately leisure passengers (or “holiday airports”) at
destinations with no unique offerings, are more substitutable and therefore the geographic
market could be defined as all similar airports Europe-wide.
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8.109

In the context of networks, the operator of an airport, which could be considered to be part of
a theoretical Europe-wide holiday airport market, will have a greater market share (and by
implication more market power) if it operates other airports in the same market. Examples of
such operators include Hermes Airports, which operates the two holiday airports in Cyprus,
AENA, which operates all the airports of Spain including all of its “holiday” airports, and
Fraport Greece, which operates 14 regional Greek airports which are predominantly serving
the holiday market.

8.110

On the other hand, airports serving major cities or destinations which have a high proportion
of VFR and business passengers, or have a unique offering for leisure passengers, are less
substitutable with other European destinations and therefore the geographic market cannot
be defined as larger than the airport’s catchment area. Depending on the type of flight, the
European Commission’s definition of an airports catchment area is between 100km and
300km. In the context of networks, an airport considered to be in a market no bigger than its
catchment area will have a higher market share (and by implication more market power) if
another airport within its catchment area is operated by the same entity. Examples of such
operators include SEA Milano, Aeroporti di Roma, Aéroports de Paris and Flughafen Berlin
Brandenburg.

8.111

Note that the geographic market definitions used in the above discussion are illustrative, and
although they reflect the general view of several airlines, airports and ISAs, a comprehensive
market power test would be needed in order to precisely define each airport’s geographic
market. It is possible that holiday airports would not be defined in a Europe-wide market of
similar airports; this definition was used to reflect the views of stakeholders and to highlight
that these airports are unlikely to possess market power and potentially face competition
from similar airports Europe-wide.

8.112

Referring to three types of airport network described in paragraph 8.97, it is clear that:




If an airport operator controls a city network is it likely to have more market power than
if the airports that are serving the city were independent, as it has a higher (e.g. SEA in
Milan) or 100% (e.g. FBB in Berlin) market share within its defined market.
For airports that are part of a national network, the implications for market power are
more varied. There are instances when being part of a national network will imply more
market power in specific markets than if the airports were independent:
 If there are two or more airports within a national network that serve the same
conurbation and are defined as being as within the same catchment area, effectively
also forming a city network within the national one. One such example is Stockholm
Arlanda and Stockholm Bromma, which are both operated by Swedavia, and compete
to some extent with Stockholm Stavsta, operated by a different owner.
 Where the country is (geographically) small, then a national network could be similar
to the definition of a catchment area of a city network. For example in Cyprus, the
network and the market definition are closely aligned – the national network
practically corresponds to the OD market for Nicosia and the whole Republic, since
Larnaca and Paphos can be seen as practical alternatives. In such cases the national
network does potentially lead to market power. Lithuania could also be an equivalent
example.
 If there are two or more airports within a national network that could be classed as
“holiday airports” and therefore are defined as being within the same geographic
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market. For example, the networks in Cyprus, Greece, Portugal and Spain mean that
within these countries the holiday market is deprived of alternatives.
 For small airports, which if independent would normally be loss-making, being part of
a national network means they can benefit from cross-subsidisation and shared
resources and are therefore less vulnerable to countervailing airline power.
For many airports, however, being part of a national network will not have implications
for market power. For example market power of Kiruna airport, which serves the remote
northern region of Kiruna in Sweden and its mining community and where no alternatives
exist (see Figure 3.22), is unaffected by its membership of the Swedavia network with
respect to the OD market for Kiruna; the airport has 100% market share of the Kiruna OD
market irrespective of whether it is part of the Swedavia network or not. A similar
argument might apply to the OD market for Helsinki, where there is no practical
alternative to Vantaan for OD passengers from/to the city – irrespective of HelsinkiVantaan’s membership of the Finavia network.
For airports that are part of a network with a common operator, but with limited
coordinated management and no common charging system, the implications for market
power are often limited. Based on the market definitions discussed above, the regional
airports in the UK would not be considered part of the same geographic market, therefore
there would be no implications for market power. Cork and Rotterdam airports could be
considered, to some extent, to be within the same market as Dublin and Amsterdam
Schiphol airports respectively, which implies a higher market share. However the
existence of price-cap regulation at Amsterdam and Dublin curtails the operators’
potential market power.

8.113

There have also been cases where networks have been broken up or blocked due to market
power concerns. In 2006, a consortium led by Vienna airport won the tender for the
privatisation of a two third stake in Bratislava airport. However the process was delayed by the
Bratislava anti-monopoly office over competition concerns and was cancelled soon after by
the Slovak government, although this was also due in part to concerns about the privatisation
of strategic national infrastructure.

8.114

In 2009 an investigation by the UK Competition Commission found that common ownership of
airports in London (London, Gatwick and Stansted airports) and southern Scotland (Glasgow
and Edinburgh airports) by BAA was adversely affecting the development of competition
between airports. In particular, the investigation found common ownership was preventing
competition between airports in London and southern Scotland and, in the case of London,
was also restricting capacity development, exacerbating inadequacies of the regulatory
system, reducing the benefits of regulation and distorting competition between airlines. As a
result of the investigation, the Competition Commission ordered the divestment of Gatwick
and Stansted in London and of one airport in southern Scotland. This has resulted in three of
the main airports serving London under different ownership, and to some extent competing
with each other (particular the case for LCCs between Gatwick and Stansted).

8.115

The majority of stakeholders consulted in the study regard networks to be associated with a
greater degree of market power. A4E and IACA regard the existence of networks alone to
imply significant market power for their operators, and ACI Europe concedes different
passenger thresholds may be appropriate for airport networks (compared to individual
airports) when applying regulation.
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Functioning of networks
8.116

The networks under the Directive with common charging structures are shown in Table 8.8
below. The extent to which common charging rates are used at city networks varies; Aéroports
de Paris uses common charging rates across most categories of charges, SEA Milano and
Aeroporti di Roma have a common charging structure but differentiated rates and Flughafen
Berlin Brandenburg uses common rates in only some charges categories.

8.117

National networks tend to have individual rates at their larger airports and common rates
across groups of their regional airports. Some national networks, such as AENA in Spain and
ANA in Portugal, categorise their airports into groups and have common rates within these
groups, whereas some networks, such as Finavia or Swedavia, are more flexible and group
their airports differently depending on the charging category. The exception to differentiated
charges across national networks is Avinor, which has common rates across all its airports for
all categories of charges.
Table 8.8: Functioning of networks under the Directive
Level of information provided at
a network level

Effect of
Directive on the
network

Network
operator

Network charging
structure

Hermes Airports

Common rates in
most categories

Not stated

Finland

Finavia

Common rates
across all airports for
most categories,
some differentiated
rates at Helsinki

Not stated

No airport
specific figures
provided

No impact

France

Aéroports de
Paris

Common rates in
most categories

Sufficient level
of transparency

Information
available at an
airport level

No impact

Germany

Flughafen Berlin
Brandenburg

Common rates in
some categories

Information
provided at a
network level

Greece

Fraport
AG/Copelouzo

Common rates
across all airports for
most categories

Not stated

No response received from the
airport. SDG unable to assess

Isavia

Common rates
across all regional
airports,
differentiated rates
at Reykjavik

Not stated

Airport explained that there is no
cross-subsidisation between
Keflavik and the other airports in
the domestic network. There are 2
charging schemes. State provides
70% of the costs for all airports
(exc. Keflavik)

SEA Milano

Common structure
but differentiated
rates

Limited
information
provided

Not answered

Aeroporti di Roma

Common structure
but differentiated
rates

Limited
information
provided

Not answered

Lithuanian
Airports

Some common
rates, but most
differentiated

Not stated

Not answered

Country

Cyprus

Iceland

Italy

Lithuania

Airlines

Airport

Not answered

No specific response received on
this issue. SDG unable to assess
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Country

Norway

Portugal

Network
operator

Avinor

ANA - Aeroportos
de
Portugal (VINCI)

Spain

Sweden

AENA

Swedavia

Network charging
structure

Level of information provided at
a network level
Airlines

Airport

Effect of
Directive on the
network

Common rate across
all airports

Network
approach
towards
charges

Information
available at an
airport level

Increased
transparency,
but no effect on
cross
subsidisation

Three charging
categories; some
common rates but
most differentiated

Price cap in
Lisbon group is
predetermined,
so no relation
between costs
and revenues
at each airport

Information
available at
airport level

No impact

Six charging
categories; some
common rates but
most differentiated

No relation
between costs
and revenues
at each airport

Information
available at an
airport level

Increased level
of information,
no effect on
crosssubsidisation

Information
available at an
airport level

Slight change in
information
provided due
changed
national
framework, no
effect on cross
subsidisation

Differentiated rates
at larger airports,
often common rates
at regional airports

Lack of
transparency
across network

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

8.118

The level of transparency provided at an airport level by network operators at the consultation
process is also shown in Table 8.8. With the exception of Finavia, which states it does not
provide airport specific information, the network operators consulted stated they provide
sufficient information at an individual airport level that complies with Article 7 of the
Directive. However at many of the networks under Directive, airport users have been critical of
the level of information provided at an individual airport level.

8.119

This highlights some ambiguity over the level of transparency that is required at an individual
airport level within networks. Swedavia stated Article 7 of the Directive needs to provide more
clarity regarding the level of transparency provided, as it feels the level of information it
provides is compliant with the Directive but airport users request that more information is
provided.

8.120

Cross-subsidisation within networks is the main issue that has been raised by airline
stakeholders in relation to networks. A4E stated cross-subsidisation of smaller airports within
networks leads to higher charges at larger airports and does not incentivise smaller lossmaking airports to become more efficient. IATA also stated that, in its opinion, the principles
of cross-subsidisation do not comply with the principles of cost-relatedness.

8.121

On the other hand, network operators argue that inclusion of loss-making airports in larger
networks allows them to benefit from economies of scale across the network and greater
management expertise. They stated that the cross-subsidisation of loss-making of airports is
also often necessary where small airports provide essential transport infrastructure for remote
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communities (as is the case in Scandinavia). However this raises the issue of whether it is fair
for airlines (and by implication passengers) using larger airports to subsidise national transport
infrastructure instead of national taxpayers. No mention was made by stakeholders of the
possibility to fund air transport services through PSO (Public Service Obligations). Whilst the
system of PSOs is ultimately funded by the tax payer, the system is regulated and offers cost
transparency.
8.122

The majority of network operators stated the Directive has had no impact on the level of
information or transparency provided at the consultation process, although AENA, Avinor and
Swedavia stated the level of information and transparency provided has slightly improved
since its implementation. No network operator stated the Directive has had an impact on level
of cross-subsidisation within its network.
Conclusions

8.123

The membership of a city network often implies greater market power for an individual airport
operator, as it has a greater market share within its defined market. The membership of a
national network usually has more varied implications for the market power of individual
airports and will depend more on specific circumstances. Where airports serve the same
(geographic and/or product) market (e.g. the holiday market in each of Cyprus, Greece,
Portugal and Spain) membership of a network may limit alternatives and hence competition.
In other cases, however, where practical alternatives do not exist, membership of a network
will not have implications for market power (e.g. Kiruna).

8.124

Although the Directive has had a small impact on the level of information provided during the
consultation process within some networks, there has been no impact on the level of crosssubsidisation. Therefore the overall impact of the Directive on the operation and functioning
of networks has been very limited. Where networks have been transferred to private sector
under concession arrangements, this has institutionalised the cross-subsidy between more
profitable and loss making airports.

- Is there any evidence that any EU airports which are not in scope of the Directive, in
particular those airports which were included in the Commission's original proposal for a
Directive (i.e. airports with more than 1 million passengers per annum), have market power?
8.125

Theoretically, an airport of any size could possess market power if it possessed a dominant
position within its defined market. Many European airports with under five million passengers
per annum are located in relatively densely populated areas, or act as a supplementary lowcost airport for major conurbations. This means they are often within the catchment area of
larger airports and are unlikely to possess any significant market power within their defined
market. Similarly some small European airports could be classed as holiday airports with a high
proportion of leisure passengers and therefore do not possess market power within their
defined market.

8.126

However some small European airports are the only airport within their catchment area which
could be defined as their geographic market. Examples include airports in the far north of
Scandinavia, which are the only means of long distance transport for local communities (as
there is no real other transport alternative) and therefore have a lower proportion of leisure
passengers. Some of these airports also serve destinations with unique offerings; for example,
Kiruna airport in the far north of Sweden serves a destination with a relatively unique offering
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for leisure passengers and also serves some business traffic due to its proximity to a large
mining industry site.
8.127

Airports located on islands are also one of the only means of long distance transportation for
island residents; although due to the low population of many islands, and the high proportion
of leisure passengers, many small island airports are unlikely to possess significant market
power as they are considered to be holiday airports. However it is possible that airports on
some of the more populated Mediterranean islands, such as Sardinia or Sicily, may have
enough local demand to possess some market power.

8.128

The mix of airlines serving the airport will also affect the degree of market power airports
possess; in many cases, small airports are dominated by one airline which suggests a high
degree of airline countervailing power. However at some small airports this may not be the
case; for example at Riga airport, which is the only international airport in Latvia and the
largest airport in the Baltic states (and is therefore likely to possess some market power), the
dominant airline – airBaltic – is the Latvian flag carrier. Given the fact that Riga airport is the
only viable option for airBaltic’s operations, its countervailing power is likely to be significantly
reduced.

8.129

Although the examples discussed above demonstrate some small airports can possess market
power – in the sense they have a high market share, or are the only airport provider, within
their defined geographical market – they can sometimes struggle to be profitable on a
standalone basis. Due to the economies of scale associated with airport operations (such as
knowledge specialisation, minimum staffing levels for processes (e.g. security), greater
negotiating power with airlines and subcontractors, and reduced cost of borrowing to finance
capital investment), which can only be achieved with a significant traffic throughput, smaller
airports tend to have lower (or sometimes negative) profitability. This implies small airports
have an incentive to attract traffic and are unlikely to misuse any potential market power.
Although as discussed above, small airports may have less of an incentive to do this if they are
part of a profitable network.

8.130

The majority of ISAs, airport operators and airlines, believe that the 5 million passengers per
annum threshold has been arbitrarily set, is not evidence based and is not sufficient to
determine whether an airport has market power. Some stakeholders, including the Austrian
ISA and ERA, stated the threshold should be lowered to one million passengers per annum as
they believe airports below the 5 million passengers per annum threshold can possess market
power. An airline provided Biarritz, Brest and Clermont-Ferrand airports as examples of
airports that it regards as possessing market power.

8.131

Some airports with under 5 million passengers per annum, which are under the scope of the
Directive stated being the largest airport in a Member State should not be a sufficient criteria
to be within scope of the Directive. Tallinn airport argued the costs of implementing the
Directive are not proportionate in relation to the benefits, given the small size of the airport.
Bratislava airport considers the Directive unfair as it had to adhere to the same conditions as
much larger nearby airports.
Conclusions

8.132

The definition of market power discussed above (that has been used in market power tests
that have been carried out in some Member States) suggests that some airports with under
five million passengers per annum possess some market power – this view is also supported by
some stakeholders. However detailed market power assessments would be required in order
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to confirm this. Although from a practical perspective, some stakeholders, including A4E and
Ryanair, note that to undertake an assessment of every European airport with potential
market power is not practicable given the large amount of resources associated with
undertaking a market power test, and suggest focus on airports where airlines have significant
operations.

General conclusions on Relevance
8.133

The objectives underlying the adoption of the Directive are still broadly appropriate for
addressing the problems. However, the problems that were identified, and which justified the
intervention, remain. This shows the Directive has not delivered some of its expected
outcomes. In particular, the Directive has not been effective at addressing potential airport
market power or airline countervailing power.

8.134

Whilst it was set in an arbitrary way, and not to reflect differing levels of market power, we
assess that the threshold remains relevant. It provides legal certainty to everyone as well as
advance notice to airports about to be included (as their traffic grows), and prevents lengthy
arguments that would appear with any other mechanism.

8.135

In addition, most concession contracts/laws drafted by Member States have ignored some of
the key provisions of the Directive.

8.136

The Directive is unlikely to be able to address the needs of both airports and their users in a
comprehensive and fair way. These issues should be addressed through economic regulation;
however, there is not a consistent approach to this across Member States.
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9

Conclusions
Introduction

9.1

This ex-post evaluation which started in late-January 2017 is the result of a 9-month detailed
pan-European study to collect and analyse data and information from stakeholders and other
industry sources. The Terms of Reference required the evaluation to:





9.2

Evaluate progress made in attaining the objectives of the Directive;
Establish whether the Directive has delivered the benefits expected from improved
transparency and accountability, and whether these benefits have been achieved at
proportionate cost;
Establish whether its objectives remain relevant to the industry today, given recent
developments in the sector; and
If appropriate, make proposals to review or amend the existing measures.

In 2009, the absence of Community legislation was found by the European legislator as having
the following effects:








No common agreement across the EU of a basic set of principles to be applied at all EU
airports when determining (1) their charging systems, and (2) the charges levied on the
basis of these systems;
Discontent in most Member States among airport users that they had insufficient means
to influence the structure of airport charging systems and the level of charges resulting
from them;
The absence in most Member States of a regulatory body or an appeal body that had a
good understanding of the airport business and was in a position to take decisions on
airport charges on an independent basis, underpinned by expertise;
A relationship between the main stakeholders in the air transport industry - i.e. the
airports and the air carriers - that was negatively affected by the absence of a common
understanding that acknowledged the need for charges to be levied at levels that are
understood and supported by both.

9.3

As a result, the Directive was implemented in March 2009, with Member States required to
transpose it into national law by 15 March 2011. It introduced a specific EU legal framework
for airport charges at all airports in the European Economic Area and Switzerland with more
than 5 million passenger movements per year and at least the largest airport in each Member
State.

9.4

In our conclusions, we start by reporting on the key themes that our work has highlighted, we
then conclude on progress made in attaining the objectives expected in 2009 and whether the
Directive has delivered the expected benefits at a proportionate cost. We finish this Chapter
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by examining whether the objectives of 2009 remain relevant today or may need changing and
we present our proposals to review or amend the existing measures, as suggestions of areas
for the Commission to consider actions.

Key themes highlighted by the study
9.5

The analysis of literature, the responses from the pan-European stakeholder consultation and
the analyses performed have shown the importance of some specific themes in the discussion
related to the implementation of the Airport Charges Directive. These themes have been
discussed in the evaluation Chapter, and in answers to the five evaluation criteria and
questions required by the Terms of Reference. Here, we summarise our findings by the key
themes identified. These themes were identified by key stakeholders and the Commission and
used as the basis of discussion during the executive workshop held in June 2017 in Florence.
The themes centred around:










Consultation between airports and airlines;
Airport investments;
A common framework;
Change in airport ownership and cost relatedness;
Airport networks;
Independent Supervisory Authorities;
Appeals;
Airport competition; and
Market power.

Consultation between airports and airlines
9.6

One of the key objectives of the Directive was to provide a framework for effective
consultation between airports and their users. We found that there is a consensus across
stakeholders that such a framework has been delivered by the Directive: a regular (annual)
consultation process is now mandatory at all in-scope airports and information exchange by
both airport and airline stakeholders is required to facilitate discussions.

9.7

However, the framework delivered by the Directive is rather process-focussed in the sense
that it is focussed solely on how the consultation should take place rather than what should be
the objective of the consultation. This leaves most airport and airlines stakeholders confused
and generally unhappy with its implementation in practice. It is not explicit in the Directive if
consultation should be seen as a negotiation or should instead be an information exchange
session. A recurrent complaint of users is that they cannot influence the outcome of the
consultation, this comment is probably more prominent than pre-2009 because the Directive’s
objectives have raised users’ expectations of fairness in the setting of charges.

9.8

Additionally, in most cases there is little or no enforcement by the ISAs that the correct
information exchange – which is an important pillar of the Directive to support transparency in
the setting of charges – effectively takes place. In some Member States, there are regulatory
frameworks in place allowing for a structured discussion between the airport and the airlines
on the parameters feeding into setting the level of the charges. However, in some others, the
level of detail provided or the lack of detailed information does not allow for a meaningful
discussion. The European legislator found there was asymmetry of information in favour of
airports, which resulted in the burden of information exchange falling on them, but no
proportionality was introduced between small airports (when in-scope of the Directive under
the largest national airport criteria) and some of the largest airports in the world.
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9.9

Limited (but some) information exchange was also required by the Directive from the airlines
provided to the airport operators. An airport complaint repeatedly made during the
consultation has been the low levels of data provided by the users. Airports are frustrated that
they have had to dedicate specific resources to consultation as a clear result of the Directive
and that airlines appear not to fulfil their obligations in this area. Moreover, airlines are
unhappy to have had to dedicate specific resources to attend the many meetings and
undertake detailed and complex analysis (which is actually considered by some ISAs, but not
all, to be in their remits) at all the airports they fly to across Europe, for limited benefit.
Airlines also state that they cannot be expected to attend every airport consultation and that
the use of representatives (airline associations) must be allowed for cost-effectiveness
purposes or to represent small air carriers. However, due to local rules, this is not possible at a
number of airports across Europe, or there are reductions to the rights to appeal sometimes
associated with not being physically present at the meeting.

9.10

Multiannual frameworks are not forbidden by the Directive, provided that there is regular
consultation: in the case of price-controls, there are opportunities to fully consult every 5
years. Of the 30 largest European airports in terms of annual passenger traffic, two-thirds of
them are committed to a different consultation exercises than annual ones. However, since
2009, there has been an accelerated development of specific local or national frameworks
(such as concessions, or set-in-stone price-control arrangements) that render the (annual)
consultation process ineffective.

9.11

We conclude from above that the Directive has been a step in the right direction in providing a
coherent framework across Europe, providing a step towards greater transparency. However,
as a result of the legislation specifying the detail of the consultation process and not focussing
on what should really be achieved by “effective” consultation, guidelines have needed to be
developed. They aim to offer better clarity as to what should be intended and how it should be
delivered. These guidelines, had they been issued by the European Commission itself, would
not have been binding, but would have carried more weight than the current three sets.
However, nothing was issued by the Commission after this issue was highlighted in the midterm evaluation of the Directive undertaken in 2012 and instead each stakeholder group has
developed its own set of guidance (not always followed) – which diverge on key points: one by
the Thessaloniki Forum of European ISAs, one by the airlines and one by the airports.
Airport investments

9.12

Airport investments involving new runways and/or terminals that provide the ability to
accommodate greater traffic throughput usually attract strong national/local political scrutiny
and, increasingly, general public involvement. The requirements linked to new airport
investments are very succinct in the Directive. This is in the context of a total of €53 billion
invested across Europe by the largest 21 airports over the last decade, and the potential
impact on airport charges of these investments. To an extent, the Directive, implicitly,
recognises the importance of the local planning, consultation, environmental and other
requirements that airports must fulfil before being allowed to implement significant changes
to infrastructure. These national requirements, where they are well designed, consider the
needs of all parties: the passengers (current and future), local and national governments,
residents, habitat and the wider environment, except the party which actually pays for airport
investment (the users on behalf of the passengers through the charges).

9.13

This is recognised by the Directive, since its only requirement relating to new investments is
that airports have to consult with users before plans for new infrastructure are finalised.
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However, similarly to the discussion around consultation about airport charges, guidelines
(which are included in the respective papers on transparency and consultation) have been
developed by the three groups of stakeholders to remedy gaps on how consultation on
investments should be undertaken: what should be shared, how airport users’ views should be
taken into account in the master planning of investments, at what stage this should be done,
etc.. In this context, stakeholder consultation has found that users are unhappy in this area,
claiming not enough influence on airport investments (in terms of timings or options) resulting
in higher costs and increases in charges with no or limited transparency and no assurance for
airlines that the cost-efficiency of airports is improving.
9.14

Consultation with users prior to new planned investment programmes was considered an
important feature of good airport corporate governance, and mentioned as an operational
objective of the Directive in the Impact Assessment. Across Europe, most airports include a
presentation and discussion on their capital expenditure programmes during the annual
consultation process discussed above, but the detailed level of information and content
included varies.

9.15

With limited detail in the Directive, checking that investment consultation is meaningful is de
facto left for the ISAs, as for all other general consultation matters: some may believe it is in
their remit whilst others do not. It is also a well-known common challenge for regulators (and
not just in the airport sector) to properly assess infrastructure needs, costs and monitor actual
spending. Moreover, the national transposition of Article 8 and national pre-financing rules
create a different set of national circumstances, not conducive to a European-wide framework.
In addition, some airports have suggested that some delays in projects have come about due
to consultation and appeals requirements (as prescribed in the Directive).

9.16

Airport investments need long-term certainty so airports can be confident that they will be
able to recover their capital expenditure, which is incurred before the revenues are recovered
over a longer time-period through charges. Where new or significant infrastructure is planned,
most airports would not wait for the annual or multi-annual process to start engaging with the
airlines. It is important to recognise that an annual or set-in time consultation is not the best
route to discuss long-term investments: instead ad-hoc consultations are needed, with the
airlines and the ISAs, with the right level of focus on the rationale for the investment, the
options considered with their associated cost-benefit analyses. We also observe limited direct
engagement of the airports with the passengers themselves on the questions of investments,
although this is one particular area where the interests of the airlines and of their passengers
may not necessarily always be aligned (on the trade-offs between comfort versus price, for
instance).

9.17

Increasingly, Member States have decided to bundle together their vision for airport
infrastructure investments and regulatory certainty into either concession contracts or laws
(when airports have been partly or fully privatised) or though regulatory price controls. Such
arrangements typically define what and when investments should happen and provide
assurance to airports as to how the regulatory rules affecting their revenue stream will evolve.
These processes have a greater influence on supporting new investment than the annual
consultation processes.
A common framework

9.18

By design, the Directive has provided a common framework, a process for transparency and
consultation, a framework for preventing non-discrimination, and the establishment of ISAs:
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there are common rules now in place across Europe. The Directive has also brought clarity to
the components of airport charges in scope. Specifically on environmental charges, the
Directive has left airports free to introduce modulation of charges on environmental grounds,
but did not incentivise or mandate them to do so, and as a result cannot claim any merits in
the marginal take-up in the environmental modulation of charges. On other associated
charges which are out of scope of the Directive, including security and PRM, there has
normally been no impact on these as a result of the Directive.
9.19

On incentives and discounts the Directive has been effective in clarifying a set of common
rules to ensure that these are publicly available. However on bilateral agreements between an
airport and an individual airline the Directive has brought confusion among stakeholders. In
some States (e.g. United Kingdom), ISAs interpret the Directive as allowing bilateral
agreements, provided that they are open to all willing parties and that they are based on
“relevant, objective and transparent” criteria. In others (e.g. Greece, Germany), ISAs or airport
management do not generally allow bilateral agreements as they believe they may be
discriminatory and inconsistent with the Directive’s principles.

9.20

Differentiation in terms of levels of service has happened: for example, some airports have
built dedicated low-cost terminals, while others offer some differentiation within existing
infrastructure (e.g. remote vs contact stands). However, the lack of detail over the definition
and application of the non-discrimination principle again may sometimes have hindered
airports in introducing differentiated services.

9.21

The Directive did not specify a common charging mechanism either. It is left to each State to
set its specific forms of economic regulation (if any), including the application of single or dual/
hybrid till, pricing mechanisms (price-cap, rate of return, etc.), or the existence of networks of
airports or standalone airports. As observed in this study, the charging systems diverge widely
across all European airports covered by the Directive. This means that the precise structure
and application of airport charges at each airport vary significantly across Europe. For ISAs and
airlines this adds a layer of complexity, opacity and cost – assuming transparency of airport
information to be adequate. However beyond this, we did not find that the variety of charging
mechanisms was an issue in itself provided that the mechanisms are transparent, fair and
consulted upon. However, we have found that the current common framework of the
Directive based on process limits the effectiveness in meeting all the objectives including on
fairness of charges. To be effective, the airport charges framework also needs to include
objectives of what should be achieved, rather than just how it should be implemented.
Change in airport ownership and cost relatedness

9.22

The organisation model chosen (standalone airport or airport network), the ownership and
control arrangements, allied with airport charges control arrangements, influence the ability
to provide cost-related charges. We observe an increase in the number of privately operated
airports across Europe now compared to pre-Directive. Changes in ownership have been
introduced by States primarily to collect proceeds for national debt stabilisation, or for the
private sector to fund large capital investment improvements, but also to improve the longterm efficiency of their airports. Airlines have highlighted that changes in ownership have
coincided with the introduction of higher airport charges and observed higher levels of airport
profits.

9.23

Some of these sale processes have indeed involved airport charges increases ahead of the
sale, for example in Spain or other changes to the regulatory framework (movement from
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single to dual till) under long-term concession arrangement or other mechanisms that have
been unilaterally decided by the States, e.g. in Portugal. In most cases, the primary objective
of the Governments has been to maximise the proceeds from the sale or concession of the
airport. We find that the Directive’s effectiveness has been limited by the existence of some of
these concession laws/contracts.
9.24

While charges have increased in the short term, it is not yet clear whether the long-term
objective for the airport to improve its cost-efficiency under private ownership has
materialised and, if it has, the extent to which benefits have materialised in higher profits and
stakeholder dividends rather than lower airport charges.

9.25

The cost-relatedness principle is referred to in Recital 9 of the Directive but not in the Articles.
The change in airport ownership, particularly under long term concession agreements, has
sometimes provided the opportunity not to maintain strict adherence to this principle,
although this has not been the case with all concession agreements/laws.
Airport networks

9.26

Airport networks in Europe that possess a common charging system tend to be either: two or
more airports serving the same conurbation or national networks that consist of most, or all,
of the airports within a Member State. At many of the networks under the Directive, recurring
issues raised by airlines are: the lack of information provided at an individual airport level, the
lack of information provided on cross-subsidisation between airports and the use of common
charging systems.

9.27

Although these issues have been raised by airlines at both types of network, they are
particularly pertinent at national networks; this is chiefly because national networks include
small loss-making airports, which are cross-subsidised by revenues from larger airports. Crosssubsidisation is often a point of contention, as it implies charges at larger airports are higher
than they otherwise would be and smaller airports are not incentivised to be efficient. On the
other hand, cross-subsidisation is often the only way to make loss-making airports
economically viable in the absence of a government subsidy, providing a connectivity benefit
to geographically isolated or remote parts of society.

9.28

The existence of a common charging rate across more than one airport (and the implied crosssubsidisation associated with this) implies charges are not cost-related at individual airports.
Although networks could be cost-related and cost-efficient in theory, the level of transparency
provided, in relation to individual airports and cross-subsidisation, at the majority of networks
under the Directive is too limited to allow for assessment. Consequently, there is no way for
airport users to know whether the network operator is striving to make efficiency savings and
therefore whether the level of charges is reasonable. Some networks, such as those operated
by AENA in Spain and ANA in Portugal, also use a dual till approach across the network, which
provides the airport operator additional opportunities to increase profit margins on the
unregulated part of the business and leads to contention about the proportion of costs
allocated to the regulated till.

9.29

The two main sources of contention, between network operators and users, is crosssubsidisation and network transparency. In order to provide more clarity on these issues, the
Directive should have been clearer on whether (and under what conditions) crosssubsidisation is permitted and the level of transparency required at a network level: currently
transparency in the case of airport networks remains limited, since most networks do not
report all information at the individual airport level.
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Independent Supervisory Authorities
9.30

The Directive has placed on the ISAs the responsibility for oversight and provision of incentives
for airports to operate efficiently. This was to improve airlines' (and indirectly consumers')
countervailing power vis-à-vis airports with market power. One of the risks of leaving airports
with market power unregulated that was identified in the Impact Assessment was that there
were no incentives to operate efficiently both in terms of running costs and through the
provision and timing of capital investment.

9.31

This responsibility on the Member States’ ISA or ISAs – as there are a number of cases of
multiple ISAs in the same State (Italy, Germany and Belgium) – is important because an underperforming or under-resourced ISA means that the Directive’s principles cannot be fully
applied.

9.32

To work effectively, the Directive requires ISAs to be skilled, staffed and independent from
their State. The analysis performed shows that the level of skills of ISAs remains inconsistent,
their independence subject to different interpretation and their level of resources sometimes
limited in comparison to their expected duties. The establishment and work of the
Thessaloniki Forum has been a welcome step towards sharing ISAs’ experience and skills and
promoting a more coherent approach by ISAs. However, this has not solved the problem.

9.33

Furthermore, the Directive is not explicit enough on the powers and duties that ISAs should
have been entrusted with, meaning that each State has been left free to define as it wished at
the time of the transposition the ISA’s exact powers and duties: worryingly, not all ISAs have
been adequately empowered or been effectively set-up: some ISAs (Sweden, most German
ISAs) are only able to check that the process of consultation has been followed and do not
have the powers to intervene beyond this.

9.34

This has resulted in a sub-optimal application of the Directive, including in some of the largest
EU aviation markets. Significant issues have been found in Spain where the ISA is deprived of
nearly all powers. In Germany where there are 16 ISAs (one per Lander), ISAs are “approving”
authorities without ex-ante economic regulatory powers, but are not supervisory authorities –
which was denounced by the German watchdog Monopoly Commission in 2016. In France, the
original ISA was found not to be independent by the highest French administrative court, and
a new ISA had to be established in 2016. In Italy, after a significant delay in transposing the
Directive, the legislator has introduced two ISAs: one for the largest airports, with persistent
issues related to its independence from the State, and one for smaller airports, whose remit is
however limited by the intervention in key areas of the first ISA.

9.35

It should also be observed that even where all these conditions are met in principle, there
exist some local or national legislative or contractual frameworks (drafted by Member State
governments) to constrain severely or even prevent the ISA from being able to effectively
oversee and incentivise airports: this is the case where long term concession agreements
(between the State and an operator) set most or all of the key terms related to airport
charges, and capital investment requirements, leaving the ISA unable to play its role in
practice, despite it being fully compliant on paper with the Directive’s requirements.

9.36

ISAs are a key pillar of the Directive. Under Article 6 (3), they are the body to which users or
airports turn to for appeals. Where ISAs are not effective, it directly weakens the possibly for a
party to obtain redress and undermines the objective of ensuring fairness in the charging
system. Under Article 6 (5) (a) and 6 (5) (b), the ISA decides directly on charges, and therefore
an ineffective ISA is very likely to result in ineffective charges oversight.
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Appeals
9.37

Appeals are complex and costly for ISAs and for airports. In addition to having to justify their
decisions airports must suspend the introduction of their proposals for new charges. A couple
of airports have claimed that appeals are a way for airlines to postpone the introduction of
charges and are calling for a restriction of the rights to appeal. It is true that the overwhelming
majority of appeals that have been from airlines. This is unsurprisingly where airports, under
Article 6 (3) set their own charges, but less logical where independent authorities set charges
under Article 6 (5)). The appeals have mainly been to the ISAs and only in a few cases to
national courts, meaning that it is the airports that have suffered the financial impact of the
delays caused by the appeals, whilst being overall satisfied with the decisions made by the
ISAs in the first place.

9.38

The possibility to appeal was expected in the Impact Assessment to be a direct output of the
Directive. We have presented the situation on the quality of appeals under Article 6 (3) above.
On appeals under Article 6 (5), the situation differs across Europe. ISAs decisions are usually
but not always appealable to national courts by both parties – in Germany and Austria for
instance only airports can appeal decisions to the administrative courts. In some States
(Romania, Spain, Italy/ENAC, UK), the ISA can be asked to reconsider – but again not always by
both parties (it appears that airports cannot appeal in Spain or Italy/ENAC) – before the step of
appealing to national courts has to be taken. There are no specific provisions in the Directive
to require ISA decisions under Article 6 (5) to be appealable (apart from national courts). As a
result, the situation varies across Member States, meaning that in many cases, ISAs do not
expect (except in the rare cases of appeals to the national courts) to have to justify their work
or to have it scrutinised. As one Article 6 (5) ISA commented on this very point: “we do not
approach setting the charges the same way if we know it is appealable”.

9.39

Criteria on which ISAs establish whether appeals can be taken forward should be “nondiscriminating, transparent and objective” according to the Directive, but it does not provide
more information beyond this. In their responses, many ISAs only provided a vague response
as to exactly what these criteria are. In some countries (Bulgaria, Croatia, Lithuania, Spain),
ISAs are only empowered to take a decision on conformity of appeals but not on its merits
which we find is against the objectives of the Directive. This did not allow us to be conclusive
that the possibility of appeals is effective across Europe on airport charges.
Airport competition

9.40

Market dynamics today mean that there are more examples of airports competing to attract
the same airline services today than there were pre-Directive: the strong growth of the lowcost airlines on the point-to-point leisure markets across Europe has increased the
competition for small and mid-size airports for these services. Some leisure passengers will
focus on experiences (“beach holiday” or “city-break”) rather than on specific destinations in
their choices and for these passengers the potential for competition between airports is
strong. However for VFR (visiting friends and relatives) and business purpose customers, there
is much less competition especially where the value of time and ease of access/frequency are
highly regarded. Low-cost airlines will also pitch airports against one another to create
competitive tension and to see where they can obtain the best deal in terms of charges and
incentives.

9.41

It is true that for an airport, and particularly a small or mid-size one where profitability is more
uncertain, there are significant financial risks attached to an airline switching some or all its
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capacity. In this case market power must be considered in relation to the size of the traffic, the
typology of traffic (one large airline customer does not translate the same way for a small or
mid-size airport in terms of market power than eight small mixed carriers), the threat of
switching and other competitive airports, and so on.
9.42

Network airlines are also more prepared to move capacity around airports, whereas in the
2007 Impact Assessment this was mainly the preserve of low-cost carriers. At the majority of
the largest European airports, however, competition remains at the margin, and primarily
relates to low-cost carrier services and to transfer passengers between major network
airports. Network airlines can use their multi-hubs to promote the potential for switching new
or additional capacity to improve their bargaining power. But this strategy depends, among
other factors on sufficient capacity being available at the alternative hub airport(s).

9.43

Any airport competition is constrained by available terminal and runway capacity during the
peak hours. In many of the largest airports there are constraints to this capacity, which limit
competition. At smaller and medium sized airports, the ability of airlines to move assets
around does provide some countervailing power, but at the margin. For smaller airports,
maintaining or improving profitable levels of throughput provides an effective constraint on
market power and promotes competition.

9.44

Airport competition, as discussed above, is also constrained by ownership arrangements.
Network operations of all commercial airports in Portugal, Spain and Greece restrict
competition between airports in a geographical catchment area.
Market power

9.45

We note that market power is a normal feature of the market and a dominant position in itself
is not an issue, but that abuse of dominant position is.

9.46

The 5 million passenger threshold contained in the Directive was chosen to strike a balance
between the needs of the airport users to understand and influence the basis of airport
charges with the needs of airports to have an efficient and proportional regulatory oversight
as possible. The current threshold and criteria for inclusion in the scope of the ACD is a simple
metric, but not an accurate or definitive metric to assess whether an airport has excessive
market power. The threshold is not always proportional: some airports are included (as the
largest airport in a Member State) whereas some others can have twice the passenger
throughput and are excluded as they are below the 5 million passengers’ threshold. For some
of the smaller airports in scope, some of the Directive’s requirements can be cumbersome and
can represent an administrative burden whilst the benefits for these airports are unclear,
apart from ensuring a level market playing field. Under the current requirements of the
Directive, we therefore do not see significant net benefits to be expected from applying a
lower passenger threshold.

9.47

There is a consensus across European stakeholders consulted that “one-size does not fit all”
and that different levels of intervention are needed across different airport
sizes/circumstances, with the greatest regulatory intervention needed for airports which hold
significant market power. However, there is some disagreement between stakeholders about
where the demarcation should be made. We agree with the stakeholders that there are some
benefits in a differentiated approach:


A simple approach (such as size-based criteria) for smaller airports. A size-based criteria
such as the current one is not a proxy for market power but ensures a common set of
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rules, drafted to ensure a level playing field focussed on transparency, consultation and
information provision; and
A differentiated approach could be considered for other airports, that may involve some
form of screening and Market Power Test to identify cases for a greater level of regulatory
intervention or remedy, implemented by regulators with the right expertise and
resources.

9.48

Market power tests have been conducted in the airports sector including in some European
States. A new development since 2009 is that market power tests of airports appear to be
accepted by all three groups of stakeholders as a good measure of the need for regulatory
intervention.

9.49

Market power tests provide an in-depth analysis of the market, competitive environment and
assessment of the possible misuse of a dominant position, but proper market power tests are
very complex and require very experienced and skilled regulators, which is not the case in
each Member State at present. Thorough tests also take a significant amount time (an
estimated 18 months according to UK CAA). In addition, regulators can only assess whether
airports have excessive market power after they have performed a market power test. They
can result in redressing a pre-existing situation, but equally important is the regulatory remedy
response to a finding of holding and potentially misusing significant market power, since
market power tests cannot prevent misuse itself.

9.50

Therefore, we assess that market power tests cannot replace an effective framework of
economic regulation of airport charges. Instead they would be complementary, and designed
to ensure the framework is (or remains) effective. Within the effective framework, a
mechanism of regulatory remedy would be required to protect users when airports with
significant market power are identified. In relation to the appropriate remedy if market power
is found at an airport, there is significant disagreement between the airline community, which
favours a single till economic regulatory approach, and airports, which seek a range of options
(light touch, dual and hybrid till) to be available to ISAs.

Progress made in attaining the objectives of the Directive
9.51

The Directive was designed to address the issues highlighted above, and to fulfil the following
general objectives:




9.52

The legislator also expected the following specific objectives to be delivered by the Directive:





9.53

Introduce a coherent framework at EU level;
Improve airlines' (and indirectly consumers') countervailing power vis-à-vis airports with
market power; and
Promote cost-efficient management of airports and optimal use of scarce capacity.

Ensure fairness in the process of setting charges;
Improve fair competition between airports;
Promote more transparent charging systems; and
Generate sufficient revenue to maintain and complete airport infrastructure at an optimal
level.

The analysis and findings displayed in this evaluation show that not all the objectives have
been achieved since the implementation of the Directive, although there has been progress.
There is also little evidence of what else remains to evolve, beyond more mature ISAs and
some changes that may be brought about in the medium-term from appeals to national courts
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and/or infringement procedures, to make the situation change and to ensure a greater
achievement of the expected objectives. There remain disagreements between airlines and
airports despite the spirit of the Directive aiming for stakeholders to work together towards
better and cost-effective services to their customers: passengers.
Objective of a coherent framework
9.54

The Directive has been successful at improving (and in many cases setting-up) a common
framework (as discussed above in this Chapter), focussed on a framework for consultation,
transparency, non-discrimination and establishing ISAs). This outcome at a cross-European
level would not have been achieved without the Directive.

9.55

The structure of the regulatory frameworks has improved through the transposition of the
Directive: ministerial approval has in theory disappeared and has been replaced by
agreements between airlines/airport and/or ISA approval (there is at least one national case
where ministerial approval remains (Spain)). A range of forms of economic regulation are in
use (price-cap, rate of return, conduct regulation) across Europe.

9.56

The prescription of the form of economic regulation has not been included in the scope of the
Directive meaning that where a relationship between costs and charges is established:
Member States are free to make their own economic regulation choices, or in three Member
States the ISA itself chooses the form of economic regulation: in the UK, Ireland and Italy (ART
for airports not under concession). The Impact Assessment of the Directive provided an option
which would provide a “regulation of prices, which if well set-up, is a very good way to
increase efficiency in a harmonised way”. This was not addressed in the final form of the
Directive.

9.57

In the case of new concessions/IPOs, ministerial approval remains in use in most cases as the
Governments involved set the terms of the future contract between the concessionaire and
the State, including in most cases on the level of charges, their future escalation and the level
and focus of capital expansion. These legal agreements, contradict the coherence of the
Directive, whilst we note that it is not necessarily the case with all concessions/IPOs.
Improve airlines (and consumers) countervailing power vis-à-vis airports

9.58

The Directive in its current form does not address very effectively the risks of misuse of market
power: we have found a number of cases, including in some of the largest EU aviation
markets, of decisions on airport charges having been made and key parameters being set
before the consultation process has been completed, or users’ views not taken into account
and information not always being provided to ensure transparency. In practice, the existence
and misuse of market power can only be assessed ex-post. One indicator that can be
considered in order to detect the misuse of market power is the presence of super-normal
profits, which are higher than what would theoretically be achieved in a competitive market.
The average EBITDA margin for airports worldwide was 47.0% in 2014, which is high compared
to other industries, and based on the analysis of 37 airports and airport groups in EU28+3, the
2015 EBITDA margin of nine European operators was above this worldwide average. These
nine operators handled more than a third (35.3%) of passengers covered by the Directive
(based on their 2015 traffic).

9.59

Competition between airports for some parts of the market in Europe has become more
widespread and pan-European in scope, but not for all markets and not for all airports to the
same extent, as discussed above in this conclusion chapter. However, competition is not
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binary, but a spectrum and cannot be easily assessed without very detailed and complex
analysis. It is therefore very important that ISAs are well equipped to undertake such market
power assessments.
9.60

The Directive’s implementation to date does not allow us to easily conclude that passengers
and users are well protected from excessive airport charges. Despite improvements, there is
still asymmetry of information and sometimes limited ISA involvement/empowerment to
effectively ensure and enforce that airport charges are reasonable and fair.
Promote cost-efficient management of airports and optimal use of scarce capacity

9.61

In theory, the transparency requirements emerging from the Directive should allow airport
users and ISAs to be able to benchmark airport cost efficiency and apply pressure on airports
to improve this. The cost relatedness principle should also push airports to minimize costs for
activities that do not directly relate to the services provided. However, in practice, assessing
the cost efficiency of airports is a data intensive and time consuming exercise, that is not
straightforward to undertake and for which access to adequate data is necessary. The
responsibility for adequate information exchange is left with Member States in the Directive
and it is the role of the ISAs to promote efficient management of the airports. However, there
are some serious concerns about a lack of resources, skills, independence or power to at least
half of the European ISAs, including in some of the 5 largest EU aviation markets. Whilst some
of it may still be due to ISAs’ immaturity/limited budgets skills/etc., in a number of Member
States institutional arrangements are such that they hinder the effectiveness of the ISAs. In
addition, concession agreements/laws may allow for a bypass of the objectives of the
Directive, although we note that this is not a necessary feature of a concession but the specific
design implemented at a particular airport. Effective ISAs are a pillar of the Directive, not just
for ensuring cost-efficiency and provision of adequate airport infrastructure.

Whether the Directive has delivered the benefits expected at
proportionate cost
9.62

As seen above in this chapter, the Directive has not delivered all of its objectives, and
therefore has not delivered all of its benefits. If the Directive’s objectives had been properly
translated into EU legislation and implemented at national level, the benefits could have been
more significant than they are today, while the costs would probably have been lower, or at
least equal, to what they are today. Under current arrangements, costs are felt to be high by
the airports who see the staff time and resources they have to invest in consultation for fairly
limited changes in charges compared to the situation pre-Directive, while airlines are
frustrated too at the level of staff time and resources needed to attend consultation and
analyse data for limited charges outcomes. In particular, resources spent on implementation
could have been avoided on how to interpret the Directive by having a more precisely drafted
Directive or guidance material published by the Commission alongside the legislation.

9.63

It should also be recognised that we would not expect the costs to change significantly for the
airports or the airlines, as they have already established the resources dedicated to addressing
airport charges issues. Even if there was more focus on those airports with market power, we
would not expect the overall costs to fall as they would increase for those targeted airports as
they would for the ISAs in question, and we doubt the airlines would be keen to reduce their
efforts. If the Directive remains in the current form, stakeholders perceive only limited
benefits, with some costs.
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9.64

Some additional costs may be incurred by Member States following a better implementation
of the Directive. In many States, they have been able to transpose the Directive into a national
framework tailored to their needs, whilst having to invest limited resources into their ISA.
However, more rigorous implementation calls for more empowered and better resourced ISAs
whilst States may have to relinquish some more power.

9.65

We also believe that the same legal text in a Regulation would have resulted in lower costs
overall. Only Member States would have lost some of their ability to shape national
frameworks.

Whether the objectives remain relevant today
9.66

The industry has evolved since the Directive was introduced. The airline and airport markets
have further matured but there has been no significant shift in market dynamics overall. The
Directive has not been successful at addressing one of the key issues that was found in 2007:
the potential for some airports to extract prices and terms that would otherwise not be
achieved in a competitive market. In this context, while we have identified some gaps and
inconsistencies, we believe that the objectives of the Directive remain relevant, and as they
have only been partially fulfilled, there remains the need to address them.

9.67

In particular, we assess that the objectives of the Directive could be refined to include:







An explicit mention of the objective of curtailing misuse of market power;
A stronger link between quality of service and airport charges;
A better definition of the objectives of airport networks;
A clearer reference to the need for consultation at airports to not only be transparent but
also consistently effective;
Greater emphasis on the need for ISAs to be sufficiently independent and have sufficient
powers and resources to provide effective oversight;
The possibility of a more targeted approach for the airports above the current size
threshold with stricter requirements and provisions for airports where there are risks of
misuse of market power.
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Our proposals to review or amend the existing measures
9.68

We present our proposals to review or amend the existing measures below. These should be
viewed as suggestions for areas for the Commission to consider actions, they should not
prejudice the outcome of any further work undertaken by the Commission in the context of a
possible future Impact Assessment study.
Table 9.1: Suggested review or amendments to existing measures
Area: detailed proposal

9.69

Minimum principles should be described for national frameworks to follow: these principles might include:





the type of economic regulation that they decide to implement is properly consulted upon with airports
and users and cannot be bypassed by law or commercial agreements (e.g. concessions);
that the economic regulation chosen is not set without a revision date in the foreseeable future;
that the ISA is the only party in charge of airport charges economic regulatory issues; and
that access to appeals is guaranteed to all stakeholders.

9.70

On the role of ISAs: we assess that ISAs are fundamental to effective regulation of airport charges. There must
be no doubt about their independence, as this has been achieved in other regulated industries following EU
rules. ISAs also need to be skilled to address the many challenges of airport charges: some of these issues are
very complex and technical, and a lack of skills will result in a suboptimal outcome. Whilst it can be
supplemented to an extent with a budget allowing for external support, we question whether it is possible and
cost-efficient for the European passengers and tax-payers to support 44 ISAs. To improve cost-efficiency and
harmonisation, there should be a maximum of only one ISA per State, and serious consideration should be
given to merge expertise and budgets: airport competition is increasingly cross-border, market power tests
define the market as required and do not limit themselves at the borders of a state, so it may make sense to
align the remit of regulators on these too. Budgets should be drafted to allow ISAs to fulfil their role. The
description of the role of the ISA would greatly benefit from clarification of their responsibilities so that there is
no doubt that ISAs can set the form of economic regulation (and its key parameters) ex-ante and should not
just be mere observers of the process or just check the compliance of the process.

9.71

Airport size threshold and application of a second tier of additional measures: We assess that the current
threshold should remain. Whilst it was set in an arbitrary way, it provides legal certainty to everyone as well as
advance notice to airports about to be included (as their traffic grows), and prevents lengthy arguments that
would appear with any other mechanism. However, we believe that larger airports or those with specific
characteristics that may contribute to a heightened risk of misuse of a dominant position call for additional
measures. Market power tests could be used to identify these airports. In particular, for these airports, with
respect to appeals mechanisms we assess that only Article 6 (5) should be available to them Well-resourced
ISAs should help to address the issue of consultation/negotiation/information expressed by many stakeholders,
since the decisions would be in the hand of neutral ISAs. Where significant market power is found, a set of
principles for national frameworks should be applied (see above) to provide economic regulation remedies.

9.72

For airport consultation: the Commission should consider providing binding requirements on the content and
purpose of consultation, building on the work of the Thessaloniki forum, perhaps forming an appendix to the
legislation.

9.73

For individual airports in networks: provision of information should be improved, and in particular networks
should report on an airport by airport basis.

9.74
9.75

Airlines: should be required to comply with their existing information requirements. ISAs should be
empowered to enforce compliance.

9.76

On investments: the Commission should clarify that investments are part of the scope of the responsibility of
ISAs, including an assessment of their necessity. This may be done in cooperation with other national
authorities. Airlines and passengers should also be involved in determining investment programs through
consultation at a stage well before a “point of no return” decision has been made.
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Area: detailed proposal
9.77

Service quality: The link between airport charges and quality of service should be much more prominent in the
drafting of the legislation/guidance. Quality of service and performance achievement should be monitored by
the ISAs, with consideration for development of bonus/malus schemes. Recognition of the potential trade-off
between service quality and price/cost should be recognised particularly for airports which possess significant
market power.

9.78
Appeals: The principle of appeals should be better addressed with coverage and responsibilities clarified: all
parties (airports, airlines) should be able to appeal to the ISA (under Article 6 (3) and to ask for another –
justified and public – opinion in Article 6 (5)). Whilst it would be appropriate that there is a time restriction for
this, there should be no consultation requirements attached to it.
9.79
9.80

Discounts and incentives: As there are many points unclear about incentives, discount schemes, and bilateral
agreements between airports and airlines, the Commission may need to clarify its view further in this area. This
may be provided through guidance material that describes the requirements for sufficient justification of
transparency and cost-relatedness.

9.81
9.82

Annual reporting: The Commission should remind ISAs of their duty to publish annual reports and should
suggest what these reports should contain: complaints and their handling, evidence of independence, steps
used to ensure Directive’s objectives are followed.

9.83
9.84

Form of legislation: when introducing any changes to measures the Commission should consider whether this
is better done through a Regulation, leaving less room for interpretation through transposition. This could be
supported by guidance or supporting appendices prepared by the Thessaloniki Forum for areas of detailed
interpretation.

9.85
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Useful background information on key relevant European legislation
A.1

In this appendix, we include some background information that may help the reader
understand better the Directive and other relevant key texts of EU legislation.
Description of the Airport Charges Directive
Recitals

A.2

The recitals set out a number of important points that reflect the intervention logic, but they
are not binding provisions of the Directive. They provide the context and explanation for the
operative provisions, which are set out in the articles. The recitals are nonetheless a useful
source of information to assist in interpreting the articles.





















(1) airports should endeavour to operate on a cost-efficient basis;
(2) Member States should be free to determine if and to what extent revenues from an
airport’s commercial activities may be taken into account in establishing airport charges.
This point relates to the till systems;
(5) In order to promote territorial cohesion, Member States have the possibility to apply a
common charging system to cover an airport network. Economic transfers should comply
with Community law;
(6) For reasons of traffic distribution, Member States should be able to allow an airport
managing body serving the same city or conurbation to apply a common charging system.
Economic transfers should comply with Community law;
(7) Incentives for new routes and to promote the development of regions should only be
granted in accordance with Community law;
(11) Airport charges should be non-discriminatory. A compulsory procedure for regular
consultation should be put in place, with the possibility for airport users and airports of
recourse to an Independent supervisory authority;
(12) The Independent Supervisory Authority should have all the necessary resources in
terms of staffing, expertise, and financial means for the performance of its tasks and to
ensure impartial, proper and effective application of the Directive;
(13) It is vital for airport users to obtain on a regular basis, information on how and on
what basis airport charges are calculated. Such transparency would provide air carriers
with an insight into the costs incurred by the airport and the productivity of an airport’s
investments. Airport users should be required to share all their operational forecasts,
development projects and specific demands on a timely basis;
(14) Airports should inform airport users about major infrastructure projects, with
information enabling the monitoring of infrastructure costs possible and with a view to
provide suitable and cost-effective facilities;
(15) Airports should be able to apply airport charges corresponding to the infrastructure
and/or the level of service provided as air carriers have a legitimate interest to require
services that correspond to the price/quality ratio. However, access to a differentiated
level of infrastructure or services should be open to all carriers that wish to use them on a
non-discriminatory basis. If demand exceeds supply, access should be determined on the
basis of objective and non-discriminatory criteria to be developed by an airport managing
body. Any differentiation in airport charges should be transparent, objective and based on
clear criteria;
(16) Service level agreements should be able to be concluded; and
(17) In Member States where pre-financing occurs, stakeholders should refer to ICAO
policies and/or establish their own safeguards.
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A.3

It is particularly important to note that not all the points listed above in the preamble are
directly covered by Articles contained in the Directive. The preamble only sets the context of
the final wording of the Directive and therefore the points mentioned are not binding.
Article 1 – Subject matter

A.4

This article explains that the threshold for application is set at 5 million passengers per annum
and to airports with the highest level of passenger traffic in each Member State. It also
clarifies that charges related to air navigation, ground-handling, or PRM are not in scope of the
Directive.
Article 2 - Definitions

A.5

This article defines the terms used in the Directive including “airport”, “airport managing
body”, “airport user”, “airport charge” and “airport network”.

A.6

Airport charges are defined as being related to landing, take-off, lighting and parking of
aircraft, and processing of passengers and freight. Other components of airport charges (such
as de-icing charges, bus charges, navigation charges, groundhandling charges, security charges
and PRM charges) are not mentioned and therefore not in scope of the Directive.
Article 3 – Non-discrimination

A.7

This very brief yet particularly important article states that Member States “should ensure that
airport charges do not discriminate among users. However this does not prevent the
modulation of charges for issues of general or public interest, including environmental issues”.
The article also details that criteria for modulation should be “relevant, objective and
transparent”.

A.8

Article 7 on transparency provides more details as to what is expected on transparency.
However, there is no further description in the articles of the Directive as to what should be
understood as “general or public interest”, or even by “discrimination”.
Article 4 – Airport network

A.9

Whilst airport networks were defined in Article 2 (as a “a group of airports duly designated as
such by the Member State and operated by the same airport managing body”), Article 4 is the
only Article of the Directive related to airport networks.

A.10

This short article states that Member States “may allow the airport managing body of an
airport network to introduce a common and transparent airport charging system to cover the
airport network”. No definition of “transparency” is provided in this Article, and there is no
specific mention either in Article 7 on transparency that would specifically state what is
expected for airport networks, such as whether the transparency requirements are for each
airport of the network or for the whole network.

A.11

What is intended by a “common” framework is not defined in this article or elsewhere in the
Directive. Preamble 6 states that economic transfers should comply with Community law.

A.12

In 2016, airport networks were operated in Cyprus, Greece, Portugal, Spain, Sweden, Finland,
Norway.
Article 5 – Common charging systems

A.13

A brief article that is linked to Article 4. Article 5 gives Member States the possibility “to allow
an airport managing body to apply a common and transparent charging system at airports
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serving the same city or conurbation”. However, a key difference with Article 4 is the
additional requirement in Article 5 that “each airport fully complies with the requirements on
transparency set out in Article 7”. Member States are also required to inform the Commission
of common charging systems in their Member States.
A.14

In 2016, common charging systems could be found, for example, in:



Paris: both the largest passenger airports (Roissy CDG and Orly) are operated by the same
company, Aéroports de Paris;
Rome (Rome Leonardo di Vinci and Rome Ciampino are both operated by Aeroporti di
Roma) and Milan (Milan Linate and Milan Fiumicino are operated by the same company
SEA).

Article 6 – Consultation and remedy
A.15

This article is one of the most comprehensive ones of the Directive. It focusses on consultation
requirements (Article 6 (1) and (2)) and remedies (in the case of disagreements between
airports and their users).

A.16

On consultation, it imposes several requirements on Member States to:



A.17

It also imposes requirements on airport managing bodies related to consultation:






A.18

Ensure that a procedure is established that will consult users on the level and operation of
the system of airport charges, and where relevant on quality of service. It also states that
annual consultation should be the norm unless multi-year agreements or else have been
agreed between airports and users. Nonetheless in this case, the article enables Member
States to request more frequent consultations.
Ensure that, wherever possible, changes to the system or the level of airport charges are
made in agreement between the airport managing body and the airport users.

They must submit any proposal to modify the system or level of charges to the airport
users, together with the reasons for the proposed changes, no later than four months
before they enter into force, unless there are exceptional circumstances (which need to
be justified to airport users).
They must also hold consultations on the proposed changes with the airport users and
take their views into account before a decision is taken.
They are required to publish their decisions/recommendations no later than two months
before entry into force.
In the event that no agreement on the proposed changes is reached between the airport
managing body and the airport users, they shall justify their decisions with regard to the
views of the airport users.

Articles 6 (3) to Art (6) (5) (b) focus on remedies and state the requirements of each party
(Member State/Country, ISA and airport). However, there are three possible approaches
based on a number of airport specific criteria, which result in Member States being able to
decide which approach to follow for each airport. This means that within an individual
Member State, the European legislator left the possibility for some airports to follow the
“general remedy procedure” and for others to follow the Article 6 (5) (a) procedure.


The first approach (“general remedy procedure”) is possible to all airports (but is a choice
of the Member States/Countries), and requires a transposition of Article 6 (3) and 6 (4). In
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this approach, the ISA provides arbitration on charges in case of disagreement between
the airport and the airlines;
The second approach, which requires the transposition of Article 6 (5) (a) is possible for
airports for which there is a mandatory procedure under national law. In this case, the ISA
itself sets the charges;
The third approach, which requires the transposition of Article 6 (5) (b) is possible for
airports for which there is a mandatory procedure under national law. In this case, the ISA
examines if airports are subject to effective competition and sets the charges at airports
which are deemed not to be subject to effective competition.

Table A.1: Directive Article 6 on remedies
Approach

Member State/Country
requirements

“General remedy
procedure” as
per Article 6 (3)
and Article 6 (4)

They must ensure that in the
event of a disagreement on
airport charges, airport or
airport users can seek the
intervention of the ISA which
shall examine the
justifications for the
modification of the charges.

“Article 6 (5) (a)
procedure”

Mandatory procedure under
national law requiring ISA to
determine or approve
charges or their maximum
level.

“Article 6 (5) (b)
procedure”

1. Mandatory procedure
under national law requiring
ISA to examine if airports are
subject to effective
competition.
2. Based on ISA examination
of competition, Member
State shall decide that ISA
determines or approves
charges or their maximum
level.

Airport requirements

ISA requirements

A modification of charges
brought to the ISA shall not
take effect until examined by
the ISA.

ISA shall, within four
weeks of the matter
being brought, take an
interim decision unless
the final decision can be
taken within the same
deadline.

Not stated in Directive

ISA determines or
approves charges or their
maximum level as per
national law procedure.

Not stated in Directive

1. ISA examines if airports
are subject to effective
competition.
2. ISA determines or
approves charges or their
maximum level.

Source: Steer Davies Gleave analysis

Article 7 - Transparency
A.19

Article 7 requires that information is shared between airport and airlines every time
consultations (as per Article (6) (1)) are held.

A.20

The article places the responsibility on States to ensure that the following information is
exchanged.
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Table A.2: Article 7 transparency requirements
Information to be exchanged

Disaggregation level

(a) a list of the various services and
infrastructure provided in return for
the airport charge levied;

Airport information to be
provided to airlines

(b) the methodology used for setting
airport charges;
(c) the overall cost structure with
regard to the facilities and services
which airport charges relate to;
(d) the revenue of the different
charges and the total cost of the
services covered by them;
(e) any financing from public
authorities of the facilities and
services which airport charges relate
to;

Information on the components
serving as a basis for determining
the (airport) system; or
the level of all charges levied at
each airport by the airport
managing body.

(f) forecasts of the situation at the
airport as regards the charges, traffic
growth and proposed investments;
(g) the actual use of airport
infrastructure and equipment over a
given period; and
(h) the predicted outcome of any
major proposed investments in terms
of their effects on airport capacity

Airline information to be
provided to airports

(a) forecasts as regards traffic;
(b) forecasts as to the composition
and envisaged use of their fleet;
(c) their development projects at the
airport concerned; and
(d) their requirements at the airport
concerned.

Not stated

Source: Steer Davies Gleave analysis

Article 8 – New infrastructure
A.21

This short article requires Member States to “ensure that airport managing bodies consult
with airport users before plans for new infrastructure projects are finalised”.

A.22

We note that this article only applies to new infrastructure and not explicitly to existing
infrastructure, but there is no definition in this article (or elsewhere in the Directive) as what
should be understood as “new” infrastructure. There are no further indications provided as to
what “finalised” means, any indication of the consultation envisaged or indications of the role
of the Member State. There are some requirements for transparency on existing infrastructure
in Article 7.
Article 9 – Quality standards

A.23

In this article, Member States are required to take necessary measures to allow airports and
airlines to enter into service level agreements (SLAs) which should determine the level of
service to be provided by the airport in return for the charges.
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Article 10 – Differentiation of services
A.24

This article requires Member States to take measures to allow airports to vary the scope and
quality of airport services, terminals or parts of terminals. The level of charges may be
differentiated according to the quality and scope of such services and their costs or any other
objective and transparent justification.

A.25

Member States are also further required to ensure that airlines who want to use the tailored
services or dedicated terminal or part of a terminal, have access to them. Where this would
not be possible for practical reasons, ISAs are required to endorse the relevant, objective,
transparent and non-discriminatory criteria set by airports.
Article 11 – Independent Supervisory Authority

A.26

Article 11 requires Member States to:








A.27

Nominate or establish an Independent Supervisory Authority (ISA), to ensure the correct
application of the measures taken to comply with this Directive. The ISA must at least,
assume the tasks related to Article 6 (consultation and remedy).
Guarantee the independence of the ISA by:
 Ensuring that it is legally distinct from and functionally independent of any airport
managing body and air carrier;
 Ensuring that the functions relating to airport/airline ownership or control are not
vested in the independent supervisory authority, where Member States retain
ownership or control of these; and
 Ensuring that the independent supervisory authority exercises its powers impartially
and transparently.
In compliance with national law, allow the ISA to delegate the implementation of the
Directive to other ISAs;
To establish a funding mechanism for the ISA;
Where States have opted for Article 6 (3), that is where the ISA provides arbitration on
charges in case of disagreement between the airport and the airlines, they must ensure
that there is an established procedure for dispute resolution, that the conditions upon
which a dispute may be brought forward to the authority is clear.

Duties of the ISAs are stated in the Article as having to publish an annual activity report.
Other articles

A.28

Other minor articles, in the context of this study, include Article 12 (Report and revisions),
Article 13 – Transposition, Article 14 – Entry into force and Article 15 – Addresses.

Other relevant European legal interventions
PRM
A.29

Regulation 1107/2006 establishes rules for the protection of, and provision of assistance to
disabled persons and persons with reduced mobility (PRM) travelling by air, both to protect
them against discrimination and to ensure that they receive assistance. It came into force in
July 2008.

A.30

Assistance is free of charge for disabled persons and persons with reduced mobility. The
Regulation requires assistance to be financed in such a way to spread the burden equitably
among all passengers using an airport, establishing a specific charge:
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A.31

Levy a charge on the air carriers using the airport to cover the costs of providing
assistance. The charge must be cost related and transparent and shared among the air
carriers using the airport in proportion to the total number of all passengers that each
carries to and from the airport;
Separate the accounts of their activities in relation to the assistance to disabled persons
and persons with reduced mobility from the accounts of their other activities; and
Make available an audited annual overview of charges received and expenses made in
respect of the assistance to disabled persons and persons with reduced mobility.

Quality standards should be set for the assistance, determining resource requirements for
meeting them, in cooperation with the airport users’ committee, and organizations
representing disabled passengers and passengers with reduced mobility. These standards
should be published. Complaints can be lodged with the competent national enforcement
body (NEB) whose role is to ensure that transport operators are treating all passengers in
accordance with their rights.
Security charges

A.32

The Airport Charges Directive does not cover security charges. In 2007, during the negotiations
leading to the adoption of framework Regulation 300/2008 on civil aviation security, the
European Parliament requested a report on the principles of financing the costs of civil
aviation security measures. Following the presentation of the report, in May 2009 the
Commission proposed a draft directive on aviation security charges. The Regulation 300/2008
on common rules in the field of civil aviation security lays down the common standards on civil
aviation security.

A.33

At the moment, the recovery of aviation security costs is regulated at national level and there
is no European framework or common principles for the levying of security charges at EU
airports. It is each Member State’s responsibility to fix the level of security charges and to
determine the methods for financing security measures. In some countries, the aviation
security costs are partly born by the tax-payer, but in most other countries, passengers pay for
security costs through a security charge collected by the airport, or through a security tax
levied by the government. As of 2012, an average 20% of airport operating costs are securityrelated, with a significant percentage of airport staff being security-related25.

A.34

Most Member States do not have procedures in place that would enable the users to
scrutinize the security charges or security costs.

A.35

Costs of security are mainly related to airport security services to screen passengers and cargo,
as well as airport staff. The drivers of security costs are security staff costs and costs for
infrastructure and security equipment.

A.36

A proposal was made by the European Commission in May 2009 to provide for a set of rules to
be observed by Member States and airport operators to determine the levels of security
charges. The draft Directive included the following provisions, some similar to those of the
Airport Charges Directive:

25

ACI Europe “fast facts”
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A.37

Member States would be required to ensure that all necessary information on the costs of
providing aviation security services at airports is accessible to the airport managing body/
airport users;
Airport operators would be required to respect several principles whilst determining their
security charges;
Airport managing bodies and air carriers to exchange regular views on the security
charging system applicable at an airport, particularly on the levels of the charges. the
draft proposal regulated the amount of information which should be provided on a
regular basis by the airport managing body. The airport managing body would be required
to provide airport users with information on how and on what basis aviation security
charges are calculated. On the other hand, the airport users would be required to provide
the airport managing body with information as regards their operational forecasts as well
as their development projects and their requirements at the airport concerned;
There were no provisions on the methods for calculating security charges that would
apply in each Member State;
Member States would be required to undertake an impact assessment with regard to the
effects on the level of security charges before adopting more stringent aviation security
measures than the ones foreseen in Community legislation;
Member States would be required to establish a supervisory authority which would be in
charge of ensuring “the proper and effective application of this Directive;
Member States would be required to ensure that security charges are used exclusively to
meet security costs. Hence, the principle of cost-relatedness would be, therefore,
established, as the security charges levied must not exceed security costs; and
There was no annual traffic threshold for airports included in the scope of the draft
Directive.

Even though the proposed Directive received support from the European Parliament, the
Council did not reach an agreement, and the draft Directive was never adopted.
Directive 2014/23/EU on the award of concession contracts

A.38

The Council of Ministers of the European Union adopted in 2014 (transposition of the
Directives into national law was required by April 2016) three new Directives on Procurement.
These are:




Directive 2014/23/EU of 26 February 2014 on the award of Concession Contracts (the first
Directive on the topic);
Directive 2014/24/EU OF 26 February 2014 on Public Procurement replacing Directive
2004/18/EC; and
Directive 2014/25/EU of 26 February 2014 on Utilities Procurement in water, energy,
transport and postal services, replacing Directive 2004/17/EC.

Directive 2014/23/EU on concessions contracts
A.39

Concessions are partnerships between the public sector and mostly private companies where
the private companies exclusively operate, maintain and carry on the development of
infrastructure or provide services of general economic interest. Previous EU directives did not
afford much attention to concessions and so concessions have remained largely unregulated,
guided only by the principles of transparency and equal treatment of the Treaty on the
Functioning of the European Union (TFEU).
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A.40

The Concessions Directive regulates the award of both works concessions and service
concessions to economic operators by contracting authorities (bodies governed by public law),
or contracting entities (they may be state authorities, public undertakings or, exceptionally,
private undertakings operating on the basis of exclusive or special rights).

A.41

The Concessions Directive seeks to provide a level playing field in the EU by ensuring that any
direct award to a private company of a concessions contract with a value in excess of
€5,186,000 is granted on a clear and non-discriminatory basis. In order to fall within the
Concessions Directive, the contract must involve the transfer of an operating risk in exploiting
the relevant works.

A.42

Article 5.1.b of Directive 2014/23/EU clarifies that there must be a transfer of risk to the
concessionaire in the execution of a service concession: “the award of a works or services
concession shall involve the transfer to the concessionaire of an operating risk in exploiting
those works or services encompassing demand or supply risk or both. The concessionaire shall
be deemed to assume operating risk where, under normal operating conditions, it is not
guaranteed to recoup the investments made or the costs incurred in operating the works or
the services which are the subject-matter of the concession. The part of the risk transferred to
the concessionaire shall involve real exposure to the vagaries of the market, such that any
potential estimated loss incurred by the concessionaire shall not be merely nominal or
negligible”.

A.43

The Concessions Directive contains a large number of exclusions from its scope, most of which
correspond to the exclusions included in the other two 2014 Directives. It does not apply, inter
alia, to concessions awarded for air transport services or of activities which are directly
exposed to competition, pursuant to Directive 2014/25/EU.
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Background information on airport economics and financials
Airport revenues
B.1

Airport revenues are derived from several sources:






B.2

Aeronautical revenues: Revenues earned primarily for charges for use of the runway and
aircraft parking, and for use of the terminal services and facilities. Airlines pay all charges
on behalf of the passengers.
Non-aeronautical revenues: Revenues earned primarily from activities which are not
directly related to the core aeronautical business of the airport, such as retail, car parking,
property rental and advertising.
Other: Revenues from a wide range of disparate activities, including non-operating
income such as interest on reserves, the divestment of assets and – for some smaller
airports – a degree of public funding. Other revenues may also include revenues earned
by those airport operators which still provide groundhandling services (fuelling aircraft,
loading baggage, checking in passengers, etc.). Few larger airports in Europe now provide
groundhandling services to airlines.

In Europe (defined geographically to include Russia and Turkey among others), 2014 revenues
were split as follows:
Figure B.1: Distribution of revenues at European airports

Source: ACI Europe Economics Report 2015

B.3

Changes in per passenger aeronautical revenues are driven by the level of airport charges as
well as discounts provided by airports to airlines via incentive schemes and commercial
contracts – often in return for airlines delivering or committing to deliver higher volumes of
passengers. Airport charges are in turn driven by the degree of competitive pressures,
regulatory intervention, operating expenditure and capital expenditure into airport
infrastructure.

B.4

Changes in non-aeronautical revenues are driven by commercial considerations. They can be
impacted by the availability of off-site car parking providers, increasing competition from
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online stores, increased security requirements which create stress for passengers and can lead
to uncertainty as to whether airport purchases will be possible, etc. Non-aeronautical
revenues in Europe derived in average from:
Table B.1: Distribution of non-aeronautical revenues in Europe
Retail
concessions

Food and
beverages

Car
parking

Rental car
concessions

Advertising

Real-estate

Other

34.6%

4.8%

15.1%

2.2%

2.2%

18.7%

22.4%

Source: ICAO - State of Airport Economics, 2014

Airport cost structures
B.5

Airport costs can be divided between operating costs and capital costs. In Europe (inc. Russia
and Turkey), operating costs account for roughly two-third of the costs, whilst capital costs
account for one-third. The largest component of operating expenses is personnel costs, which
account for 27%, followed by activities outsourced to third parties such as security costs for
instance. Other costs include lighting & heating.
Figure B.2: Distribution of revenues at European airports

Source: ACI Europe Economics Report 2015

B.6

Capital costs also have a significant impact on an airport’s cash flows. These costs include
interest on outstanding debt and depreciation on airport infrastructure. Where capital costs
are taken into consideration within the overall cost structure, the significant weighting of
depreciation (the cost of a fixed asset allocated over time) as part of capital costs relative to
operating expenses is indicative of the role that fixed assets and infrastructure play in the
overall accounting of airports’ costs. There is currently some disagreement across Europe
between airports and airlines as to how the cost of capital should be calculated, as well as to
how depreciation is calculated and how this is reflected in the airport’s cost based used as the
basis of setting airport charges.
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B.7

Airport cost structures tend to involve high fixed costs as airports are fixed assets businesses.
They have costs that are fixed relative to the volume of traffic over the very long run and
relatively low variable costs.
Airport size

B.8

The ACI Europe Economics 2015 report observed that airport size plays an important role in
determining profitability. “In order for airports to achieve economies of scale, evidenced by
declining average cost curves, total costs need to be spread over the airports’ outputs (i.e.
passengers, cargo and movements). At a given airport, this can only be achieved with
significant traffic throughput. Consequently, smaller airports with fewer than one million
passengers tend to have negative margins”. Taking into consideration capital cost and taxes,
the graphic below summarizes net profit margins by airport size.
Figure B.3: Net profit margins of global airports by size

Source: ICAO, State of airport economics, 2014

Airport incentives: published, negotiation and marketing support
B.9

Linked to different national regulatory authorities and the differing ownership of airports,
there are a number of different models of airport charges incentives across European airports.
These can be categorised into broadly three types:





B.10

Published: where the incentives and qualifying criteria are contained in the published
schedule of charges: a good example of this are the incentives in place at Athens Airport.
Negotiated: where in the published schedule of charges the ability to negotiate charges
with airport management is provided: a good example of this are the negotiated long
term deals with Ryanair and easyJet at Stansted Airport.
Marketing support: where support to new routes or new airlines is not directly provided
by a change to the airport charge but through marketing support to the airline. These
costs will often go through the “Marketing” Cost line and will not be directly traceable
from the published revenues.

Not all airports publish fully transparent details of their discount structure. The intent of the
Directive is that all discounts should be calculated according to a published formula and be
subject to objective and documented criteria. However, we are aware of cases where this is
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not the practice, and yet has the implicit acceptance of the national ISA. Moreover, in some
cases published criteria are such that they are only available to a limited number of airlines.
Airport pricing and State Aid Rules
B.11

We present below a short introduction to European state aid rules since state aid is often
mentioned – rightly or wrongly - in discussions related to airport charges.

B.12

The Commission has investigated a number of cases of financial arrangements between public
authorities. For example at the airports of Charleroi (Belgium), Angoulême (France) and
Dortmund (Germany), as well as rebates and marketing agreements concluded between these
airports and some of the airlines using them. Other actions have taken place at airports in
Germany, Austria and Sweden.

B.13

In 2016 the Commission found unfair aid was provided on Sardinia to airlines operating to
Cagliari and Olbia airports. By early 2016 there had been 54 State Aid decisions at airports and
the Commission has proposed to increase clarity on the rules in the case of public investment.
Recently, The European Commission has ordered three airlines to repay €12.7 million in illegal
state aid given by Austria’s Klagenfurt airport. Ryanair has been ordered to repay about €2
million, TUIfly €1.1 million and HLX €9.6 million

B.14

In relation to airport incentives and pricing, discussed below, the funding of incentives and
marketing support is where the State Aid and airport charges rules interact.

B.15

In May 2017, the Commission has approved new state aid rules that exempt certain public
support measures for airports. Member States can now make public investments in regional
airports handling up to 3 million passengers per year with full legal certainty and without prior
control by the Commission. The Regulation also allows public authorities to cover operating
costs of small airports handling up to 200,000 passengers per year. These small airports
account for almost half of all airports in the EU but only 0.75% of air traffic. While they can
make an important contribution to the connectivity of a region they are unlikely to distort
competition in the EU Single Market.
Economic regulation of airports

B.16

There are different forms of airport economic regulation in use in Europe, but not all European
airports are regulated. Some are free to set their prices as they wish, whilst others have to
follow more or less extensive frameworks of regulation. We present below a brief explanation
of the different models taken from The Regulation of Airports26.
Economic regulation models in use across Europe

B.17

Rate of return regulation (ROR) is a traditional form of utility regulation and involves allowing
prices to increase up to a cap that represents an acceptable profit margin for the airport. It is
based on projected cost levels and cost-of-capital rate of return. The key questions are firstly
what constitute a 'fair' return on capital invested and secondly, what capital invested should
be included in the 'allowed rate base'? This form of regulation is very time intensive and
generally involves lengthy regulatory hearings. As Tretheway (2001) points out ROR regulation
tends to be complex, unresponsive and expensive to administer. Another criticism of this
model is that it allows the airport to fully pass through all its costs to its users, and that it

26

David Gillen, Working Paper, 2007
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incentivises over-investment and gold-plating of assets, by shielding the airport from market
risk (Dunki, 2011). Rate of Return regulation is used at some airports in Europe, including
Milan Malpensa and Linate, Amsterdam, Ljubljana airports.
B.18

Price cap regulation was introduced to overcome some of the problems associated with rate
of return regulation. It was designed to lower the overall costs of regulation when it is
deemed necessary and provide the incentives for firms to act in a way to improve economic
welfare. Price-cap is a regulatory regime where the airport is allowed to recover its forecast,
efficient costs through the regulated charges, plus an additional return as a profit or reserve
component. It involves setting an allowed average price increase plus or minus a value ‘X’
where ‘X’ is generally some measure of expected productivity growth. The allowed average
price increase is commonly set according to a widely available price index such as the
consumer price index (CPI). This is referred to as the RPI-X formula where RPI is the price
increase and ‘X’ is the limiting offset. The value of X is determined by the regulator based on a
range of criteria including, for example, whether the industry is high or low productivity, the
performance of the firm in the previous regulated period and whether the regulator wishes to
incentivize the firm to reduce costs. RPI-X is the dominant form of regulation in the UK and it
is used for other airports such as Budapest, Dublin and Madrid.

B.19

There are some variations of price cap regulation, with “pure” price caps (as described above),
and “hybrid” price cap regulation. They differ in the way in which the X in the price cap
formula is set; a pure price cap sets X without reference to the costs of the airport regulated
but may set it with reference to a broad airport benchmarked cost, while hybrid price caps set
the X with reference to a regulated cost base (hybrid price cap regulation differs to cost based
regulation because it is forward looking while cost plus regulation relies on historic costs).
Hybrid price caps provide fewer incentives for cost reductions. As an example, the price caps
at Aéroports de Paris (ADP), Copenhagen and Dublin are based on costs.

B.20

Another model of airport regulation includes what has been described in the industry as
“light-handed” regulation, that is a regulatory regime which encourages voluntary agreements
and allows airport discretion in how it meets regulatory targets. This relies on monitoring, the
threat of greater regulatory intervention as a back stop and the development of a practical
working relationship between the airport and airlines. This is the case at Gatwick airport. We
describe in Chapter 6 how this works in practice.
Single till and dual tills

B.21

When airports are subject to economic regulation, the calculation of the authorised levels or
rates of prices (tariffs) are made according to a number of “till” models. The distinction
between the two approaches arises because typically airports generate revenues from a range
of sources, only some of which may be regulated.




A single till refers to the use of all airport revenues, costs and assets, including from nonaeronautical commercial sources (such as retail, food and beverages revenues,
advertising, real estate, car parking, etc.) are directly considered when setting airport
charges. A single till approach enables the sharing of profits generated by complementary
commercial activities;
The dual till system splits the aeronautical and non-aeronautical business into distinct
income and expenditure accounts. This ensures that income from the aeronautical side of
the business (such as landing fees, security costs, passenger charges and departure fees)
are used for aeronautical expenditure (such as runway repairs and terminal
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development), leaving the non-aeronautical income to provide for non-aeronautical
expenditure (building new car parks and expanding retail sections of a terminal).
Consequently, the level of regulated charges is set to be sufficient to recover the costs
associated with providing those services to which the charges relate. The revenues and
costs of unregulated activities at the airport do not affect the regulated charge.
There are also some hybrid models whereby some categories of non-aeronautical income
are used to cover a proportion of aeronautical expenditures.

B.22

There are clear lines of opinions within the air transport industry on the relevance of the two
models. Airlines favour single till systems by stating “that there is an interdependency
between the passenger’s airlines transport to airports and the non-aeronautical revenues (e.g.
retail, car parks) they generate for airports” (IATA). They observe that in single till
environments, airport commercial revenues are taken into account to offset the charges cost
base, which usually results in lower airport charges. Airlines feel that they (and their
passengers) will be the losers in dual-till environments, whilst airports advocate that “a dualtill structure allows the ‘monopolistic’ part of an airport’s business - the provision of core
aeronautical activities - to be regulated, while ensuring that the other parts of the business
can be run using the normal marketplace competition rules” (ACI, 2007).

B.23

In a dual-till environment, whilst the allocation of revenues between aeronautical and nonaeronautical income streams is simple and transparent, a detailed allocation between
aeronautical and non-aeronautical costs and assets is required. Cost allocation between the
two activities is often subject to disagreement between the party in charge of allocating the
costs and the party in charge of paying the charges, because cost allocation between the two
activities is complex and involves judgment and some allocation between common costs and
assets. In some countries, the allocation of costs is audited by the regulator or the regulator
may provide strict rules so there is no incentive to allocate as large a proportion of costs as
possible to the aeronautical part of the till, whilst keeping revenues from commercial activities
away from the aeronautical till.
The calculation of the cost of capital

B.24

The appropriate return on assets for an economically regulated entity is normally determined
by calculating a Weighted Average Cost of Capital (WACC). The WACC reflects the rate of
return on the different sources of capital financing made available to the entity, including debt
and equity, and the weighting of each in its overall capital structure. In principle, application of
the WACC ensures that the entity earns a normal return that is fully reflective of efficient
resource costs.

B.25

However, while the use of the WACC in economic regulation is well established, we note that
it is typically applied to commercial organisations securing finance in private capital markets,
although these organisations are not necessarily privately owned.

B.26

The WACC represents the cost of servicing the capital invested in a commercial entity. In
principle, the WACC represents a fair return in the sense of reasonable compensation for the
capital supporting the company’s activities. In economic terms, it reflects the opportunity cost
of employing the capital to support another business activity with similar risk. According to
economic theory, setting the WACC at an appropriate level is essential in order to achieve
economic efficiency, whereby resources across the economy are allocated optimally. In
practice, distortions in the economy frequently mean that efficient outcomes depend on some
modification to market determined prices, including the cost of capital. In addition, economic
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efficiency is anyway only one of a number of objectives that need to be taken into account in
regulating the return on capital.
B.27

In practice, the most common approach to estimating the cost of equity is the CAPM as it
allows the cost to be estimated based on individual components that can be observed or
estimated specifically for the company in question. This is considered a more accurate
approach than attempting to identify comparator companies with similar business and
financial risk for benchmarking. The CAPM is the most commonly used method of calculating
returns. It states that a firm’s cost of equity capital is equal to a market risk-free rate of return,
plus a premium above the risk free rate to reflect the relative riskiness of the company and its
investments.

B.28

The cost of debt consists of the risk free rate, as discussed above, supplemented by a debt risk
premium reflecting lenders’ required compensation for the risk of default, adjusted for any tax
advantages of debt finance.
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C The legislative proposal and
impact assessment
Legislative proposal and impact assessment
C.1

The European Commission’s proposal for a Directive on airport charges was put forward in
January 2007 and set out principles to address the information asymmetry between airports
and airlines in the setting of airport charges, including a framework for engagement between
stakeholders and the requirement for independent oversight. Airport charges within the scope
of the proposal related to those levied for landing, take-off, provision of lighting and parking of
aircraft, and the processing of passengers and freight. The funding of security measures and
persons with reduced mobility (PRM) services were not in the scope of the proposal at the
time. Subsequently separate EU legislation was created for PRM services (EC 1107/2006), but
attempts to do the same for aviation security charges did not succeed and the draft security
charges proposal was withdrawn.

C.2

The proposal was supported by an Impact Assessment that identified the general, specific and
operational objectives described below. The general objectives of the Directive related to the
broader context of EU policy. The specific and operational objectives were those relating to
the aims of this policy initiative.
General objectives

C.3

The general objectives of the policy initiative were defined by other initiatives such as the
Commission’s strategic objectives and challenges identified in the Strategic Objectives 20052009. The general objectives were:




To put Europe back on the road to prosperity, with a more competitive and dynamic
Europe by:
 Creating a business-friendly environment;
 Investing in transport bottlenecks; and
 Developing transport systems that offer a high level of mobility to people and
businesses.
To reinforce Europe’s commitment towards solidarity:
 By closing the gap between the richest and poorest regions in Europe and addressing
peripheral regions; and
 By further developing sustainable development: economic growth, social welfare and
environmental protection.
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Specific objectives
C.4

The specific objectives were the direct aims of the policy initiative, which constituted the
targets that should be reached through the Directive to allow the general objectives to be
achieved. These specific objectives were:
i.

a contribution to fair competition between EU airports by the introduction of a
common charging framework;
ii. the promotion of fair charging systems applicable to users of airport infrastructure;
iii. to generate sufficient revenues to maintain and complete airport infrastructure at an
optimal level;
iv. a contribution to fair competition between EU airports by the introduction of common
charging principles;
v. the promotion of more transparent charging systems applicable to users of airport
infrastructure; and
vi. to maintain sufficient revenues to sustain and complete airport infrastructure at an
optimal level.
Operational objectives
C.5

The summary of the impact assessment also stated that the main operational objective,
related to the expected outputs of the Directive, were the creation of basic common principles
applicable to charging at airports in the EU.
Issues and drivers

C.6

The impact assessment identified a number of issues and underlying drivers for these. The
issues were grouped into the following themes:





Market organisation: competition between airports and ownership;
Regulatory frameworks and consultation;
Charges and the financing of airports; and
Differentiation of airport charges.

C.7

The assessment concluded that there was limited competition between airports and that
competition mainly takes place at the level of regional airports, which has been facilitated by
the increasing use of these facilities by low cost carriers.

C.8

The extent to which competition exists between airports and the potential power that airports
may have within their markets was raised in the impact assessment, which pointed to the
necessity for regulation to be closely related to the specific market organisation of airports
and highlighted that for airport charges no common framework existed across the EU. In
particular, the impact assessment identified clear and fundamental differences in the
approaches adopted by airports in terms of the level and structure of aeronautical charges
levied.

C.9

The assessment summarised that the absence of a basic common framework translated into
the following effects:



No basic set of principles were applied at all EU airports when they determined their
charging systems, and the charges on the basis of these systems;
Discontent in most Member States among airport users (airlines and their associations)
that had insufficient means to influence charging systems and the charges resulting from
them;
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The absence in most Member States of a regulatory body or an appeal body that had a
thorough understanding of the airport business and was able to take decisions on airport
charges that were independent, as well as underpinned by knowledge and expertise; and
A relationship between the main stakeholders in the air transport industry – i.e. the
airports and the air carriers – that was negatively affected by the absence of a common
understanding that acknowledged the need for charges to be levied at levels that are
understood and supported by both key stakeholders.

C.10

In addition to airports, airport users and the regulatory authorities in Member States, the
impact assessment also identified that air travellers (European citizens) were affected by the
absence of basic rules, since any extra costs incurred by air carriers would eventually be
passed on to them.

C.11

Overall, from the description of the issues faced by the industry, the impact assessment also
presents an unstated but implicit objective for the intervention as being the regulation of
airports’ potential market power.
Proposed option

C.12

In order to attain its objectives, the proposed Directive put forward the following set of
principles:






C.13

Mandatory consultation;
Transparency;
Non-discrimination;
Differentiation according to quality levels; and the
Establishment of a National supervisory body.

The overall impact of the proposal was expected to be a downward pressure on charge levels.
Threshold

C.14

The traffic threshold at airports above which the Directive should apply included in the initial
legislative proposal was set at 1 million passenger movements or 25,000 tonnes of freight per
year.

C.15

In establishing a threshold, the impact assessment focussed on materiality and regulatory
efficiency, stating that a balance should be struck between ensuring application of such
legislation to airports that have sufficient traffic to make such airport charges regulation
meaningful to airport users, and making regulatory oversight of the airports concerned as
efficient as possible.

C.16

As part of the discussion on establishing a threshold, the impact assessment also touched on
the levels of competition between different types of airport, summarising that:




Major international hubs are competing with similar airports in all the transport markets
concerned, including large regional airports and other modes;
Large regional airports may be competing with other large regional airports, major hubs
and other modes; and
Small airports do not generally compete with other airports except where neighbouring
airports of a similar size have overlapping passenger catchments.
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C.17

The threshold proposed is drawn from the Community guidelines on financing of airports and
start-up aid to airlines departing from regional airports which defined the following four
categories:
a.
b.
c.
d.

Large Community airports, with more than 10 million passengers a year;
National airports, with between 5 and 10 million passengers a year;
Large regional airports, with between 1 and 5 million passengers a year; and
Small regional airports, with fewer than 1 million passengers a year.

C.18

The impact assessment followed the distinction made in the Community guidelines between
‘large regional airports’ and ‘small regional airports’, setting the minimum level of airports to
which the airport charges Directive would apply at 1 million passenger movements per year.

C.19

The proposal then included in the recital that the management and funding of small airports
did not call for the application of a community framework and defined the threshold as 1
million passengers per year under article 1, where it also made reference to competition law
as relevant in approving charging systems and/or the level of charges.
Legislative procedure and adoption of the Directive

C.20

The proposal for the Directive was generally welcomed by the legislature. The table below
summarises the comments, recommendations and changes proposed through the legislative
procedure, specifically in relation to the airports covered by the Directive and the application
of the threshold.
Table C.1: Comments on Airport Charges Directive Threshold through the Legislative Procedure
Body

Date

Comment on threshold

Committee of the Regions

October
2007

The Committee’s recommendations questioned the regulatory efficiency
of the 1 million passenger threshold, indicating that the Directive would
apply to more than 150 airports, many of them small.
The Committee suggested an alternative threshold of 1% of the total EUwide passenger market, with NSAs given the power to provide exemptions
based on a market contestability test or in the case of those airports
which possess less than 20% of their national market share. NSAs should
also be given the power to include airports which fall below the threshold,
if it is felt that they possess significant market power.

European Parliament
(first reading)

January
2008

The Parliament proposed amendments to Article 1 which:

Council

April 2008



Set the threshold at 5 million passengers per year or 15% of the
passenger movements in the Member State;

Provided that Member States may, after a thorough investigation by
the national competition authority also apply the Directive to other
airports, if this proved necessary; and

Included that the Directive should apply to airport networks and all
airports organised into networks.
Ministers agreed to increase the 1 million passengers’ threshold to 5
million passengers per year, or the largest airport in each Member State.
The Council did not comment on competition or market power.
The Council highlighted that the proposal aims to re-define the
relationship between airport operators and airport users, and it stressed
the importance of “a strong, independent national authority to arbitrate
and settle disputes”.
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Body

Date

Comment on threshold

Common position

June 2008

The common Council and Parliament position adopted the change
proposed by Ministers, stating that the Directive should apply to airports
with more than 5 million passenger movements per year, or the largest
airport in each Member State.

European Commission
response to common
position

July 2008

In its response to the common position, the Commission maintained that
it preferred the 1 million passengers per year threshold, since the largest
airport in each Member State rule would result in airports of the same
size being covered by the Directive in some (smaller) Member States, but
not in others.
The Commission however did not oppose the common position.

Directive adopted

March
2009

The Directive was adopted and included the threshold of 5 million
passengers per year, or the largest airport in each Member State.

Source: EUR-Lex

Summary of intervention logic
C.21

The background to the intervention described above is in line with the objectives of the
existing intervention summarised in the Terms of Reference for this study, particularly with
respect to the rationale for the intervention and the specific objectives defined in the
legislative proposal. We also see that throughout the background to the intervention the
concepts of market dynamics, competition and market power are identified as important
considerations in the application of a regulatory framework such as that which the Directive
aimed to establish. Although not identified explicitly, it is understood then that the Directive
also sought to avoid potential adverse impacts of some airports misusing market power.

C.22

Despite this aim, the impact assessment indicates that the establishment of a minimum
threshold for the application of the Directive was chosen on the basis of materiality, regulatory
efficiency and coherence with existing regulatory oversight, rather than as a proxy for market
presence and potential power. Further the view presented in the relevant section of the
impact assessment is that larger airports tend to operate in a more competitive environment
than small airports, which also is not consistent with using a minimum threshold as a
simplified proxy for potential market power.

C.23

We also note however, that where the concepts of competition, market power and relevant
tests for this were specifically raised through the legislative procedure by the Committee of
the Regions and the European Parliament, these were not agreed in the common position
eventually adopted in the Directive.

C.24

Market power, its definition and assessment, is now recognised as an ever more prominent
issue in the context of airport charges in general by all industry stakeholders. This did not
appear to be the case consistently across the industry at the time of the proposal, when low
cost carriers were of the view that major airports were lowering their charges in the face of
increased competition from secondary and regional airports, a development which rendered
regulation of airport charges mostly unnecessary.

C.25

In evaluating the Directive and its implementation, it is important to be clear that, although
not explicit, addressing market power was an objective of the existing intervention,
particularly in seeking to answer the evaluation questions on its effectiveness and relevance;
the extent to which the Directive’s objectives have been achieved and the extent to which the
intervention was relevant at the time and whether it is still relevant now.
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C.26

The next page summarises the ex-ante intervention logic and supplements this with some expost items, drawing on a number of sources including:






C.27

the legislative proposal;
the accompanying impact assessment;
the Directive as adopted;
the Terms of Reference for this study; and
the pilot stakeholder interviews.

The figure also presents the five key evaluation criteria for this study of effectiveness,
efficiency, relevance, coherence and EU added value.
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Figure C.1: Simplified intervention Logic and the 5 key Evaluation Criteria

Source: Steer Davies Gleave analysis

19 December 2017 | Appendix
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Comments on Evaluation Roadmap
C.28

We note that the Evaluation Roadmap that supports this study also summarises the context,
objectives and overall logic of the intervention for the Airport Charges Directive. The relevant
diagram from the annex of the Roadmap is reproduced in the diagram on the following page.
This also provides a description of the root causes and drivers underlying the problem (the
‘Problem’ below corresponds to the ‘Needs’ in the diagram above). The Roadmap also
identifies general and operational objectives that related directly to the aims of the Directive.

C.29

For the purposes of the evaluation, it is important that the logic of the intervention is clear and
how this relates to the documentation supporting the legislative proposal, particularly where
objectives are explicitly identified, but are described in general terms. With reference to the
diagram on the following page, under:








Drivers:
 “Market power of certain airports vis-à-vis airlines” – This is closely aligned to the
driver identified in the impact assessment (“Discontent in most Member States
among airport users that have insufficient means to influence charging systems and
the charges resulting from them”).
Problem:
 “2/ Possibility for some airports to extract prices and terms that would otherwise not
be achieved in a competitive market” – This is closely aligned to the effect described
in the impact assessment (“European citizens are also affected as the absence of
basic rules applicable to airport charges has an effect on the price of air transport
whenever the cost to be paid by air carriers for the use of airport facilities and
services is higher than is necessary or than can be justified by an airport operator.
Such extra cost has to be paid by the air carriers and the latter will pass them on to
the air travellers”).
General objectives – all three of the general objectives below can be drawn out of the
impact assessment, despite these not having been explicitly defined in the assessment.
 “Improve airlines' (and indirectly consumers') countervailing power vis-à-vis airports
with market power”.
 “Introduce a coherent framework at EU level”.
 “Promote cost-efficient management of airports and optimal use of scarce capacity”.
Operational objectives – all four of the operational objectives below can be drawn from
the preferred option in the impact assessment (option 3) and the text of the Directive
itself, and are aligned to ‘Inputs’ to the intervention in the diagram above.
 “Objective and independent control mechanisms”.
 “Non-discrimination between airlines or passengers”.
 “Transparency in the way charges are built up, including related to investment
decisions”.
 “Regular consultation procedures between airports and users”.

19 December 2017
| Appendix
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Figure C.2: Evaluation Roadmap – Intervention logic diagram
Root causes

Drivers

Problem

GO

SO

OO

Inputs/outputs

Independent
supervisory body at
national level
responsible for the
oversight of the
uniform application
of the principles /
Possibility of appeal

Relatively limited
competition
between
airports,
sometimes
related to
specific market
segments

Airport
ownership and
management
structures,
including the
existence of
airport networks

Lack of common
principles in
regulating airport
charges

Market power of
certain airport
vis-à-vis airlines

Scarce
information on
the composition
of airport
charges

Lack of
independent and
expert control
over the process
of setting
charges

1/ Diverging
charging systems
in the Member
States which
often lack clear
transparency in
the way which
they are built up
2/ Possibility for
some airports to
extract prices
and terms that
would otherwise
not be achieved
in a competitive
market

Improve airlines'
(and indirectly
consumers')
countervailing
power vis-à-vis
airports with
market power

Ensure fairness in
the process of
setting charges

Improve fair
competition
between airports
Introduce a
coherent
framework at EU
level

Promote costefficient
management of
airports and
optimal use of
scarce capacity

Objective and
independent
control
mechanisms

Nondiscrimination
between airlines
or passengers

Possibility to
modulate charges
for issues of public
and general
interest, including
environmental
issues

Possibility to
differentiate
charges according
to different quality
and scope of
services, adapted to
users' needs

Promote more
transparent
charging systems

Transparency in
the way charges
are built up,
including related
to investment
decisions

Reciprocal
exchange of
relevant
information
between airports
and users

Generate
sufficient
revenues to
maintain and
complete airport
infrastructure at
an optimal level

Regular
consultation
procedures
between airports
and users

Agreements on the
quality of service
provided at airports

Consultation on
new infrastructure
plans

Source: Evaluation Roadmap

Results

Impacts

Users are not
discriminated, but
justified modulation
of charges and
services is allowed

Decisions on level
and structure of
airport charges are
agreed through
negotiations
between airports
and users or
following the
intervention of the
supervisory body

Airport charges
properly justified
to airport users

Downward
pressure on
airport charges

Economically
efficient and timely
operational airports

Increased
competitiveness
of the sector as a
whole

Provide incentives
for airports to
invest and innovate
in both existing and
new capacity, but
preventing
unreasonable
behavior
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Conclusion
C.30

Our review of the legislative proposal, the impact assessment accompanying this and the
progress of the Directive through the legislative procedure is coherent with the description of
the intervention provided in the evaluation roadmap. Whilst not explicitly stated, addressing
market power was also an objective of the Directive.

C.31

Since the adoption of the Directive, the issue of airport market power has become increasingly
prominent as a result of a number of factors (e.g. traffic growth and capacity constraints, the
evolution of airline business models) that was examined in more detail during this evaluation.
In this evaluation, we have therefore assessed the effectiveness of the Directive in addressing
market power of airports, and considered the relevance of the Directive to the issues around
market power as currently understood.
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D Market power
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Analytical methods for assessing market power
Theoretical market power tests
D.1

The hypothetical monopolist test and concentration ratios are two methods which are often
used when assessing the level of competitiveness in a market. These methods are outlined
briefly below. Both methods have been used in some of the MPTs surveyed.
The Hypothetical Monopolist Test (SSNIP Test)

D.2

The hypothetical monopolist test assesses customers’ switching reactions to a small but
significant non-transitory increase in price (SSNIP) above the competitive level – generally
considered to be 5% to 10% – for a given product and geographical area. The test is repeated
by widening the range of products and geographical area to include additional substitutes until
the price increase becomes unprofitable. The relevant market is defined as the narrowest set
of products and geographical area over which a hypothetical monopolist could profitably
sustain prices 5% to 10% above competitive levels. The SSNIP test is also often referred to as
critical loss analysis.

D.3

The SNNIP test is often used as a starting framework when trying to define the relevant
product and geographical market and can also be used to inform the assessment of market
power. The SSNIP test implies market power when a 5% to 10% price increase would be
profitable for a market actor, within the defined range of products and geographical area.

D.4

However, it is intended to be carried out using a competitive price level and assumes the
hypothetical monopolist is not subject to regulation. In the context of airports, a SSNIP test
requires assumptions on the competitive level of airport charges, the elasticity of airport
operating costs with respect to the number of passengers, the proportion of a change in
airport charges airlines will pass onto their passengers and changes in non-aeronautical
revenue arising from a change in passenger volumes. Given that relevant data and evidence to
inform these assumptions is often limited, some of the SSNIP tests used in the MPTs discussed
below often use simplifying data and methodology assumptions and their results are not
treated as definitive.
Concentration Ratios (HHI)

D.5

Concentration ratios are a way of showing the relative market shares of companies within a
market. For example, a concentration ratio of 80% for the top two companies in an industry
means that the top two firms hold 80% of the market between them, indicating a highlyconcentrated market. Market structure can also be measured via indices which take account
of both the market concentration and the size distribution of all companies in the industry.
The most commonly used such structural concentration index is the Hirschman-Herfindahl
Index (HHI).

D.6

The HHI is calculated by summing the squared market shares of every firm in the market and
measures market concentration with values ranging from 0 to 10,000, with 10,000
representing a total monopoly. The UK Competition and Markets Authority and the US
Department of Justice consider a market to be highly concentrated if the HHI exceeds 2,000
and 2,500 respectively. European Commission guidance states that generally it does not have
concerns about the level of competition in a market if the HHI is below 2,000.
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Market power tests
Introduction
D.7

As part of the task to identify possible issues deriving from the existence of airports’ market
power and to assess whether the current intervention is proportionate and effective, we have
reviewed previous international airport market power tests (MPTs), to identify criteria and
proxies used to determine whether airports have market power. This review will inform our
recommendations to the Commission regarding best practice and possible criteria which could
be used by the Commission to undertake MPTs. It is also used to address the question about
whether the current threshold (5 million passengers) is an accurate and appropriate measure
of airports’ market power.

D.8

The remainder of this section contains:




An overview of the MPTs we have surveyed and some of the key analytical concepts;
A summary of each of the MPTs; and
A comparison of the methods and criteria used by the MPTs, to provide some conclusions
and recommendations.

Overview
Context of MPTs
D.9

We have surveyed MPTs in five countries; an overview of the scope and purpose of the MPTs
in each country is shown in the table below.
Table D.1: Summary of market power tests
Assessment
undertaken by

Country

Year

Australia

2002

Germany

2016

Copenhagen
Economics

Ireland

2016

Netherlands

2010

UK

2014

Assessment
undertaken for

Airport(s) assessed

Purpose of assessment

12 ‘core-regulated’
airports

Undertaken as part of wider
review of charges regulation

German Airports
Association

11 airports

Undertaken on an ad hoc basis

Indecon

Department of
Transport, Tourism
and Sport

All Irish airports, but
primarily Dublin

Undertaken as part of wider
review of airport charges
regime

German Airport
Performance

Netherlands
Competition
Authority

Amsterdam
Schiphol

Undertaken as part of the
review process of the Dutch
Aviation Act

Gatwick, Stansted
and Heathrow

Required by the UK Civil
Aviation Act (2012) as part of
the granting of an airport
licence

Productivity Commission

Civil Aviation Authority

Source: Steer Davies Gleave

D.10

Of the five countries surveyed, the MPTs carried out in the UK and Australia were the only
tests carried out by national authorities in relation to a specific regulatory process. In the UK,
the tests were part of a process of granting licences to airport operators, and in Australia the
tests formed part of a wider review of airport charges regulation.

D.11

The MPTs conducted in Ireland and the Netherlands were undertaken by consultants on the
behalf of national authorities. The purpose of these studies was to review the airports’
competitive position in the context of reviewing airport charges regulation. In both countries,
national airport charges regulation was in place before the studies took place, and, to date, it

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

does not appear that any significant changes have been made to the regulatory framework as
a result of the studies.
D.12

The MPT conducted in Germany was also undertaken as part of a study by consultants, the
purpose of which was to review the airports’ competitive position in the context of reviewing
airport charges regulation. However, the MPT was undertaken for the German Airports
Association (ADV) as evidence against the need for further airport charges regulation.
Analytical concepts: Defining the market

D.13

To assess market power, following competition authority analysis, it is important to define the
relevant market: both the relevant product market and geographical market. The European
Commission defines a relevant market and its product and geographic components as follows:




D.14

A relevant product market comprises all those products and/or services which are
regarded as interchangeable or substitutable by the consumer by reason of the products'
characteristics, their prices and their intended use;
A relevant geographic market comprises the area in which the firms concerned are
involved in the supply of products or services and in which the conditions of competition
are sufficiently homogeneous.

Within the context of airports, the product market is usually defined as the bundle of airport
services provided to airlines, as airlines require a combination of airport services in order to
operate. The geographical market of an airport is usually defined in relation to its catchment
area. However, MPTs do not always take account of whether other airports within the
catchment area are providing a sufficiently homogeneous service.
Assessing market power

D.15

Two methods used by competition authorities to assess monopoly and market power are the
Hirschman-Herfindahl Index (HHI) and the significant non-transitory increase in price (SSNIP)
test. We provide a brief description of each of these below and a more detailed description of
both of these methods is provided as an annex.

D.16

HHI measures market structure using an index which takes account of both the market
concentration and the size distribution of all companies in the industry. The HHI is calculated
using shares of every firm in the market and measures market concentration with values
ranging from 0 to 10,000, with 10,000 representing a total monopoly. A market with a HHI
over 2,000 to 2,500 is generally considered to be highly concentrated.

D.17

The SNNIP test (also often referred to as critical loss analysis) is often used when trying to
define the relevant market, but is also used to inform the assessment of market power. The
SSNIP test assesses customers’ switching reactions to a small price increase above the
competitive level for a given product and geographical area. The SSNIP test implies market
power when a 5% to 10% price increase would be profitable for a market actor, within the
defined range of products and geographical area.

D.18

Given that relevant data and evidence needed for the SSNIP test and HHI is often limited,
MPTs often use simplifying data and methodology assumptions when carrying them out and
their results are not treated as definitive.
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Summary of the MPTs carried out in the airports sector
Australia
D.19

Between 1997 and 2002, the 17 major Australian airports were privatised and their airport
charges were price regulated. The MPT of the 12 “core regulated” airports (listed in the table
on the following page) in Australia was undertaken in 2002 by the Productivity Commission
(PC) as part of a wider inquiry of airport charges regulation and whether there was still a need
for price regulation.
Defining the market

D.20

When undertaking the MPT of the 12 airports, the PC defined the product market as the
bundle of services provided to passenger and freight airlines. Additionally, as a separate
exercise, it also determined the degree of market power airports had for 15 different services
which are supplied to airlines individually.

D.21

The geographical market for each airport was not defined.
Assessing market power

D.22

To assess the degree of market power at each airport, the PC assessed the price elasticity of
demand for airport services to provide an indication of market power. The PC did not give an
estimation of relevant elasticities, rather just discussed factors which were likely to influence
them. The four factors considered likely to affect the price elasticity at each airport are listed
below.







D.23

Price elasticity of demand for air travel to a particular destination (the passenger mix).
Considered with reference to modal competition and passenger journey purpose
proportions, using the assumption that holiday passengers are more likely to switch
destination than business passengers and those visiting friends and relatives (VFR
passengers).
Alternative sources of supply for a particular airport’s services. Considered with
reference to airports’ proximity to each other and the degree to which they are in
competition for travel to and from the surrounding area.
The proportion of airfares (or freight charges) and airline costs that airport charges
comprise.
The cost of other airport services not provided by the airport. This considered the extent
to which the cost of airport services not provided by Australian airports (such as air
navigation services and firefighting) for airlines, affects the level charges the airport can
set.

Freight services were briefly discussed, although the factors which determine the elasticity of
demand for airport services were not considered to be significantly different from those for
passenger services.
Finding of the assessment
Market power for a bundle of airport services

D.24

A summary of the PC’s assessment of these factors is shown in the table below.
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Table D.1: Summary of PC findings at Australian airports, 2002
Airport

Main market
segment to
destination for
interstate travel

Potential for

Potential for

Potential for

Overall degree

destination

modal

airport

of market

substitution

substitution

substitution

power

Adelaide

Business/VFR

Low

Moderate

Low

Moderate

Alice Springs

Holiday

High

Moderate

High

Low

Brisbane

Business/VFR

Low

Moderate

Low

High

Canberra

Business/VFR

Low

High

Low

Low/Moderate

Coolangatta

Holiday

High

Moderate

High

Low

Darwin

Holiday

High

Moderate

Low

Low/Moderate

Hobart

Holiday

High

Moderate

High

Low

Launceston

Holiday

High

Moderate

High

Low

Melbourne

Business/VFR

Low

Moderate

Low

High

Perth

Business/VFR

Low

Low

Low

High

Sydney

Business/VFR

Low

Moderate

Low

High

Source: Productivity Commission, Australia

D.25

Based on the PC’s assessment, the above table shows Alice Springs, Coolangatta, Hobart,
Launceston and Townsville airports are likely to possess the least market power. These
airports all serve predominantly tourist markets and face competition from either nearby
airports or other transport modes.

D.26

Brisbane, Melbourne, Perth and Sydney airports were assessed to possess substantial market
power. Despite some model competition, these airports have a high proportion of VFR and
business travellers and do not face significant competition for domestic or international traffic.

D.27

Adelaide, and to a lesser extent, Canberra and Darwin airports were assessed to have a
moderate degree of market power. Although Adelaide and Canberra have high proportions of
business and VFR travellers and do not face significant potential for airport substitution, they
(especially Canberra) do face modal substitution for visitors from their major markets.

D.28

Although freight services were briefly discussed when assessing the factors which determine
the elasticity of demand for airport services, they were not mentioned in the findings.
Market power for particular airport services

D.29

The PC also considered airports’ market power in the provision of specific airport services. The
assessment of each service was largely based on qualitative analysis, in some cases
supplemented with data or specific examples.

D.30

The degree of market power held by airports, for each specific service assessed, is shown in
the table below. This assessment is based on the airports in listed in the table above, which
were judged to have market power.
Table D.1: Market power of airports in particular services, 2002
Service

Degree of market power

Aircraft movement facilities

High

Passenger movement facilities

Moderate/High

Lounge space (VIP and business)

Low
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Service

Degree of market power

Vehicle access facilities

High

Car parking

Low/Moderate

Taxi facilities

Low/Moderate

Aircraft refuelling

Moderate/High

Aircraft light/emergency maintenance sites

Moderate

Aircraft heavy maintenance facilities

Low

Flight catering facilities

Low

Freight and ground equipment storage sites

Low

Freight facility sites and buildings

Low

Waste disposal facilities

Low

Administrative office space

Low/Moderate

Commercial and retail activities

Low

Source: Productivity Commission, Australia

D.31

Based on the PC’s assessment, the highest degree of market power is held in facilities that are
necessary to users and for which the supply-side substitution possibilities are limited. For
example:





D.32

aircraft movement facilities;
vehicle access;
some forms of passenger processing facilities; and
aircraft refuelling.

Market power is least significant in facilities or services for which users have discretion over
the quantity or quality purchased and/or there are significant supply-side substitution
possibilities. For example:








aircraft heavy maintenance facilities;
flight catering facilities;
freight and ground equipment storage sites;
freight facility sites and buildings;
waste disposal facilities;
administrative office space; and
commercial and retail activities.

Implications of the findings
D.33

The finding of the inquiry was that market power concerns were not sufficient to warrant
continued price capped regulation, given the risk of regulatory failure and the lack of evidence
that airports would abuse their market power in a way that would generate significant costs to
the economy. Charges regulation was replaced with a price and service quality monitoring
regime.

D.34

Subsequent inquiries were undertaken in 2006 and 2012; however their broad conclusions on
airport market power and charges regulation was unchanged from 2002.
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Germany
D.35

The MPT in Germany was undertaken in November 2016 by Copenhagen Economics (CE) for
the German Airport Association (Flughafenverband ADV). It was not undertaken for an official
purpose, but rather as information provided from ADV to the German regulatory authorities.
The MPT assessed 11 German airports, which were selected to represent a mix of airport
types. These are listed in the table below.
Table D.1: German airports included in MPT
Airport Type

Hub

Large international airports

1.26

Medium-sized international
airports

Small international airports

Airport

2015
Passengers
(million)

Largest airline group (seat capacity share)

Frankfurt am Main

61

Lufthansa (67%)

Munich

41

Lufthansa (60%)

Düsseldorf

22

Air Berlin (31%)

Berlin Tegel

21

Air Berlin (44%)

Hamburg

16

Germanwings/ Lufthansa (43%)

Stuttgart

11

Germanwings/ Lufthansa (40%)

Köln/Bonn

10

Germanwings/ Lufthansa (50%)

Berlin Schönefeld

9

easyJet (51%)

Hannover

5

Lufthansa/Germanwings (33%)

Nuremberg

3

Air Berlin (31%)

Hahn

3

Ryanair (88%)

Source: Copenhagen Economics

Defining the market
D.36

When undertaking the MPT at the 11 airports, CE defined the product market as the bundle of
services provided to passenger airlines (the analysis did not include cargo services).

D.37

The geographical market for each airport was not defined.
Assessing market power

D.38

In considering whether any of the 11 German airports possessed market power, CE considered
three questions:




To what extent are airports exposed to the risk of airline switching?
To what extent do airlines actually switch away or shift capacity?
To what extent are passengers footloose and flexible?

D.39

To assess the extent to which airports are exposed to airline switching, CE examined the
proportion of point to point traffic and hub feeder traffic at each airport. This was used as a
proxy for the proportion of traffic that could be classed as “flexible” and therefore more likely
to switch airports.

D.40

To analyse the extent to which airlines actually switch away from airports and shift capacity,
CE examined fluctuations in airlines’ supply of seat capacity, aggregated across all 11 airports
across several years. This was measured by the rate at which different airline types increased
and decreased their capacity and the number of routes.
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D.41

To analyse the extent to which passengers are “footloose and flexible”, CE examined the
passenger mix at each airport, and argued that VFR and leisure passengers are likely to be
more price sensitive, and therefore more “flexible” than business passengers. CE also argued
that transfer passengers are particularly flexible, meaning that German hub airports face
competition from other European hubs for transfer passengers. CE noted that Lufthansa’s
multi-hub strategy created competition for its traffic between Frankfurt, Munich, Zurich,
Vienna and (to some extent) Brussels. However given Lufthansa’s high traffic share at
Frankfurt and Munich (67% and 60% in 2015 respectively), these airports face a low risk of
airlines and passengers switching to other airports.

D.42

CE also considered the extent to which airlines have market power. To do this it examined:







The share of the largest airline group at each airport. The implication being that airlines
with a larger share have more power, especially if they are LCCs as they are also more
flexible.
Whether some airlines based at an airport also fly from another airport within 200km.
The implication being that it is easier for airlines to switch to a nearby airport if they are
already established there.
The route recovery rate at after a route closure by an airline. That is, the capacity
recovery of a particular route after route closure by an airline.
Evidence of airline negotiation behaviour.

Findings of the assessment
D.43

CE stated that it is unlikely that any of the German airports considered have market power
because:




D.44

Airports are exposed to increasingly flexible airlines;
German airports are subject to actual switching by airlines; and
The flexibility of passengers in Germany enables airlines switching.

It also stated that large airlines have bargaining power which can constrain airports’ market
power because:




Airports are dependent on airlines with large traffic shares, but airlines are not, to the
same degree, dependent on individual airports;
Many airlines can easily and at low cost switch away from an airport, while airports are
vulnerable to the switching away of airlines;
Airlines’ behaviour in negotiations with airports hints to a high degree of bargaining
power.

Implications of the findings
D.45

This market power assessment was carried out on an ad-hoc basis, commissioned by the
German Airports Association. The assessment was only completed recently (November 2016)
and does not relate to any regulatory initiatives.
Ireland

D.46

The MPT in Ireland was undertaken in March 2016 by Indecon on behalf of the Department of
Transport, Tourism and Sport as part of a wider review of the regulatory regime for airport
charges at Dublin airport. The review of the regulatory regime and the MPT covers all airports
in the Republic of Ireland, however, the focus is on Dublin airport.
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Defining the market
D.47

Indecon states a key criterion informing the product market definition is whether an airline
would be required to purchase the services from the airport authority in order to operate from
a given airport. The product market is therefore defined as the basket of airport operational
services provided to airlines by the airport operator.

D.48

In defining the geographical market, Indecon stated that it used a combination of econometric
analysis and the views of airports and airlines to define the airport catchment areas. The
finding was that there were overlapping catchment areas for the major airports. However,
Indecon noted that the catchment area of an airport is not simply a geographical market
definition, but includes other relevant factors such as fares, routes, time of day, frequency and
service, which will determine whether airports provide a sufficiently homogenous product
offer.

D.49

In this context, Indecon examined the frequency of routes from Cork, Dublin and Shannon to
several key European destinations. The superior level of service frequency and choice of
routes from Dublin indicated that for many Irish origin-destination (OD) passengers there is no
credible alternative to Dublin, irrespective of passengers’ ultimate orgin/destination within
Ireland. Dublin could therefore be considered its own market within Ireland.

D.50

Although there was some evidence that Dublin airport was a geographical market by itself,
distinct to Cork and Shannon, Indecon stated that due to the size and market share of Dublin
relative to other Irish airports, it was not necessary to come to a definitive view on whether a
narrower geographic market than the Republic of Ireland overall was applicable. While there
were some overlapping catchment areas with airports in Northern Ireland, Indecon also
suggested that these were not sufficient to influence the definition of Dublin’s market.
Assessing market power

D.51

The market power assessment focused on Dublin, with other Irish airports also briefly
discussed. In assessing market power, Indecon considered:
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The concentration levels in the Irish airport market, using the Hirschman-Herfindahl
Index (HHI) for both passenger and cargo markets.
Passenger market shares.
The views of airports and airlines.
Airline countervailing power, by examining at the concertation levels of airlines at Dublin
airport using the HHI.
Levels of switching, by examining historical evidence of switching of routes between Irish
airports.
Peak capacity utilisation, by examining the percentage of slots used at peak hours at
Dublin airport.

Indecon also undertook a modelling exercise (drawing upon evidence to make price level and
elasticity assumptions) to analyse the impact on airport revenue of a change in the level of
charges at Dublin airport. It also undertook critical loss analysis to determine what the price
elasticity of demand would need to be for an increase in charges to become unprofitable. The
finding of the critical loss analysis was that if the elasticity was in the range of 0.15 to 0.30, a
10% increase in charges would be profitable for Dublin airport.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

Finding of the assessment
D.53

The finding of the MPT was that only Dublin airport possessed significant market power in
Ireland. This was based on:







D.54

A level of market concentration, with a HHI over 6,000;
A high market passenger market share for Dublin;
No evidence of airline switching to or from Dublin to other airports in Ireland;
The level of capacity utilisation at Dublin which is likely to constrain airline countervailing
power;
The limited ability of airlines to switch to international airports (except transfer
passengers), as they are within the relevant geographical market;
The findings of the modelling and critical loss analysis which indicated that in the absence
of regulation Dublin would not have an incentive to cap or reduce charges.

Dublin then was the only Irish airport where price cap economic regulation would be required.
Implications of the findings

D.55

Ireland already has a mature regime in place for regulating airport charges at Dublin. The
review and MPT carried out by Indecon indicated that there is not a need for other Irish
airports to be included in this regime. The review was only recently completed, it may be that
additional next steps will be taken by the Department of Transport, Tourism and Sport and the
Commission for Aviation Regulation.
Netherlands

D.56

The MPT in the Netherlands was undertaken in 2010 by German Airport Performance (GAP)
for the Netherlands Competition Authority (NMa). This assessment was used in the review
process of the 2006 Dutch Aviation Act, which at the time of the report determined the sectorspecific regulation for Schiphol airport.
Defining the market

D.57

GAP considered the bundle of airport services approach to be appropriate and defined the
product market broadly as the provision of infrastructure to airlines. However, GAP argued
that supply-side substitution provided evidence that the product market should be
segmented. For example, different airports have the suitable infrastructure to compete with
Schiphol depending on the type of traffic. Therefore, the market was segmented into markets
for the provision of infrastructure to airlines:




Serving origin-destination (OD) passengers;
Serving transfer passengers; and
Offering cargo transportation.

D.58

The assessment also considered the market for the provision of infrastructure for local and
instruction flights, and the provision of infrastructure for ground handling service providers,
but these are not discussed here.

D.59

GAP used European Commission guidance on catchment areas as a starting point for the
definition of the geographical markets, which stated:



Distances of 100 km and 1 hour travel time for short-haul flights;
Distances of about 300 km for international airports; and
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The main European hub airports belong to the same catchment area, which can be
reached within a 2 hours flight.

D.60

Representatives of Schiphol also stated that they considered the catchment area to be 200km
or 2 hours’ drive. Based on these definitions, GAP identified nine airports which were within
Schiphol’s catchment area which compete for OD traffic, and could be defined as part of the
geographical market. GAP also used a transport model (which took account of land use,
infrastructure provision, transport policy and socio-economic factors) to estimate the level of
passenger demand and the level of switching between Schiphol and nearby airports, and to
inform on the size of the catchment area and the definition of geographical market. Although
the definition of the geographical market was not explicitly stated, the nine airports within the
appropriate catchment were used in the supply-side analysis, which implies these were
defined as the geographical market for OD traffic.

D.61

The geographical market for transfer passengers was defined as Schiphol, London Heathrow,
Frankfurt and Paris Charles De Gaulle. Less analysis was undertaken to define this market as it
is already clearly defined in the Commission’s guidance. However, analysis showed there was a
large degree of competition for transfer passengers between these airports, which confirmed
that this definition was appropriate.

D.62

The geographical market for cargo services was only briefly discussed and not clearly defined,
however, GAP noted it could be defined as EU- or Europe-wide.
Assessing market power

D.63

To assess the level of market power Schiphol possessed in the two passenger markets defined
(OD and transfer), GAP considered the following evidence:
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Supply side analysis. This examined the number of overlapping destinations or
connections, with competing airports in the relevant geographical market, as a proxy for
the level competition faced by Schiphol.
Demand side analysis. For transfer passengers, this considered the extent to which the
four major European hubs compete for the same regional markets. For OD passengers,
this considered the market share of Schiphol within its catchment area and the extent of
competition from high speed rail.
Simplified critical loss analysis. This considered whether a 10% increase in charges would
lead to a fall in revenue, based on average fare levels and assumptions (which do not
appear to be based on evidence) on passengers’ price elasticity of demand, the
proportion of increases in airport charges that airlines pass onto passengers and the
competitive charges level.

To assess the level of market power Schiphol possessed in the cargo market, GAP drew on
some evidence from stakeholders and some simplified critical loss analysis.
Findings of the assessment

D.65

The finding of the MPT was that Schiphol has market power in each of the three markets, and
that it is strongest in the market for the provision of infrastructure for airlines serving OD
markets, and weakest in the cargo market. In all three markets, GAP noted the limited
potential for airlines switching away from Schiphol as being a source of some market power.
Transfer and cargo airlines are unlikely to switch away due to high switching costs, and
although LCCs face lower switching costs, evidence suggested they are also unlikely to switch
away from Schiphol.
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D.66

Specific reasons given in the context of the OD market were:




D.67

Specific reasons given in the context of the transfer market were:
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Schiphol offered flights to many more destinations compared to any of the nearby
airports;
Schiphol had a large passenger market share within its own catchment area, despite it
overlapping with other airports; and
Although the future development of high speed rail may present competition for Schiphol,
it was unlikely to affect its degree of market power.

There was not much competition on some regional transfer market segments between
the four main European hubs, despite a high level of competition on some routes;
Based on GAP’s calculations, a 10% increase in airport charges would be profitable for
Schiphol; and
KLM had a significant sunk investment and was therefore unlikely to leave Schiphol.

The reason given in the context of the cargo market was, based on GAP’s calculations, that the
price elasticity of demand was insufficient to make a price increase unprofitable.
Implications of the findings

D.69

Schiphol airport has been regulated under the Dutch Aviation Act since 2006. The MPT
undertaken in 2010 formed part of an evaluation of the Act and indicated that sector-specific
regulation was desirable at Schiphol, because general competition oversight under the Dutch
Competition Act did not provide sufficient protection due to protracted proceedings, and due
to the limitation that intervention can only be made after abuse has taken place. The
considerations at the time the Dutch Aviation Act came into force, on which the choice for
sector-specific regulation was based, were still valid.
United Kingdom

D.70

The MPTs in the UK, undertaken by the Civil Aviation Authority (CAA), started in May 2011 and
the decisions published in January 2014. The MPTs separately assessed passenger services at
Gatwick, Heathrow and Stansted. Cargo services at Stansted were also assessed in a separate
exercise.

D.71

The assessments were used to determine whether the airports would be subject to Regulatory
Licence controls, under the Civil Aviation Act 2012 (which replaced the previous arrangements
under the Airport Act 1986, where airports were either designated (subject to price controls)
or non-designated required to report information but not price regulated). It is important to
note that the CAA is granted concurrent powers to the Competition Authorities (Competition
and Markets Authority) in the UK in relation to airports. Prior to these assessments each of
Heathrow, Gatwick and Stansted were subject to price controls. Manchester airport had
previously been classified as a designated airport but was de-designated in 2008. A number of
criteria were assessed at the time:




whether the airport had or was likely to have market power;
domestic or EU competition law was insufficient to address the risk; and
designation would deliver additional benefits which exceeded the costs.
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Process
Tests applied
D.72

In 2011 and 2012, the CAA’s Market Power Test for Heathrow, Gatwick and Stansted had three
components, each of which had to be met if an airport was to be judged to have market
power.






D.73

Test A established whether the relevant operator had, or was likely to acquire, substantial
market power (SMP) in a market for one or more types of airport operation service
provided within all or part of the airport area.
Test B established that competition law did not provide sufficient protection against the
risk that the relevant operator may engage in conduct that amounts to an abuse of that
SMP.
Test C established that, for existing and future users of air transport services, the benefits
of regulating the relevant operator by means of a licence were likely to outweigh the
adverse effects.

Test A therefore was the test establishing whether an airport had market power. Test B and
Test C, which only follow from Test A, were concerned with the implications of airport market
power within the legal and regulatory system.
Instigating a MPT

D.74

The CAA states that it can conduct MPTs at its own discretion whenever it considers
appropriate to do so. In addition, it is required to undertake an MPT in cases where all the
following factors are met:




D.75

It is asked to do so either by the operator of the airport area or another person whose
interests are likely to be materially affected by the determination;
The area is located at an airport that has over 5 million annual passengers at the time the
request is made; and
The area consists of or includes all or part of the core area of the airport.

However, the CAA may decide not to undertake a MPT if these factors are met in
circumstances where it has previously undertaken an MPT and considers that there has not
been a material change in circumstances.
Timeline

D.76

Following the receipt of a request, the CAA states in its market power guidance, that it will
issue a response within six months which sets out:




D.77

How it intends to respond to the request – undertaking an MPT immediately or at some
future date;
The reasoning behind its decision; and
The next steps, as appropriate.

The CAA states that it aims to publish a MPT decision within 18 months of kicking-off the
assessment, which would be conducted in four stages; evidence collection; consultation;
review; and determination. However, the three MPTs discussed here lasted a little under three
years reflecting the complexity of undertaking the assessment.
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Defining the market
The product market
D.78

In all three MPTs, the CAA considered it appropriate to define the product market as the
bundle of airport passenger services provided to airlines. The CAA stated airports should be
treated as a single product because:




These services are likely to form the key bundle of services that an airline would require to
operate from an airport;
An airline would be required to bear the costs of all of these services to provide air
transport services; and
In deciding whether to land at an airport, an airline would take account of the total bundle
of charges rather than focusing on any one charge in isolation (even though services may
be priced individually by the airport operator to reflect different cost drivers).

D.79

The CAA noted that although the airport operator may not directly supply each individual
airport service, it has a degree of management control or influence over the services provided.

D.80

Although it did give some consideration to segmenting the passenger product market between
Full Service Carriers (FSCs) and Low Cost Carriers (LCCs), the CAA decided it was not
appropriate to segment the product market. This was based on evidence which showed it was
unclear under which business model some airlines would fall and there is little differentiation
in the infrastructure used by the different airline types.
The geographical market

D.81

In defining the geographical market for each airport, the CAA considered:





European markets;
Passenger switching;
Airport operators’ views; and
Evidence of airline switching.

D.82

The CAA noted that UK airports may operate within a wider European market due to airlines’
ability to switch aircraft between different routes. However, evidence showed airlines flying
from airports in the south east of England operated primarily to serve the demand generated
by the local catchment area. The CAA’s position was therefore that airports not located in the
south east of England, either in the UK or on mainland Europe, should not be considered as
the same market as Gatwick, Heathrow or Stansted.

D.83

The passenger switching analysis considered passenger surveys, catchment analysis and the
charges elasticity of demand (CED). The passenger surveys asked respondents to state which
London airports they preferred, while the catchment analysis examined the districts where the
majority of UK passengers at each airport came from and the extent to which these
overlapped with other London airports.

D.84

The CAA drew upon evidence from other sources to estimate the CED for each airport. It then
undertook a small but significant non-transitory increase in price (SSNIP) test using the
estimated CED, and a number of other evidence-based assumptions, to see whether a 5% or
10% increase in charges would be profitable. At each airport, the finding was that a profitable
increase in charges would be possible, which suggested each airport was a hypothetical
monopolist. However, the CAA recognised the SSNIP requires many hypnotical assumptions
and has limitations therefore used the results as informative rather than definitive.
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D.85

To further inform the definition of the market, the CAA also considered the views of airports
and airlines, and looked at specific examples of airlines switching between London airports.
The evidence suggested airlines were more likely to switch away from Stansted to other
London airports, compared to Gatwick and Heathrow.

D.86

The definition of the market, at each airport, was:






The market for passenger services at Heathrow was limited to Heathrow. Due its brand
and hub status, Heathrow was a preferred product compared to other London airports,
with no credible substitutes.
The market for passenger services at Gatwick was limited to Gatwick. Although evidence
suggested that in theory Heathrow was a substitute for Gatwick, due to capacity
constraints and other entry barriers there were limitations to its effectiveness as a
substitute.
The market for passenger services at Stansted extended to Luton and Southend. Luton
and Southend were both credible substitutes to Stansted due to the high degree of
switching opportunities for LCCs.

Assessing market power
D.87

In assessing the level of market power at each airport, the CAA considered competitive
constraints from airlines, competitive constraints from passengers and evidence on other
indicators of market power.

D.88

The competitive constraints from airlines were considered in the context of the ability and
likelihood of airlines switching marginal services away from Gatwick as a reaction to a price
increase or a decline in service standards, and whether the extent of such substitution would
be sufficient to constrain Gatwick’s behaviour, including with respect to pricing.

D.89

The CAA drew upon a large amount of data and evidence and considered these points with
reference to:





D.90

The CAA also considered the strength of the competitive constraint that an airport might face
from marginal passengers switching away from the airport in light of a price increase. This was
analysed with reference to:




D.91

Airline switching costs. The implication being airlines were less likely to switch if their
switching costs were high.
Airport capacity constraints. The implication being airlines had less power at airports
where capacity was constrained or there was a lack of spare capacity at competing
airports.
Countervailing buyer power, which considered the airport’s importance to its major
airlines, the market share of individual airlines, the capacity constraints at the airport and
any evidence of agreements with airlines.

The characteristics of passengers, to identify which passengers had a choice of airport
based on their journey purpose, origin and destination points and traveling preferences.
Critical loss analysis, which estimated required loss of passengers which would make a
price increase unprofitable.
An estimate of the CED, which was used to supplement to critical loss analysis.

The CAA also considered additional indicators which would provide evidence on whether the
any of the airports had market power. These were:
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Market shares, which considered the market share in terms of passengers and traffic of
each airport in the market it was defined (given that the market for passenger services at
each of Heathrow and Gatwick was defined as standalone with respect to other airports,
each of Heathrow and Gatwick possessed 100% market share in their respective markets).
Efficiency, which was based on evidence submitted to the CAA from airports and
benchmarking studies.
Pricing, using Long-Run Average Incremental Cost (LRAIC) modelling and benchmarking
studies to estimate what the price would be at each airport under competitive conditions.
Airports’ engagement with airlines and commercial negotiations, based on any evidence
of commercial negotiations between airports and airlines.
Quality of service and profitability, neither of which the CAA was able to assess
conclusively due to existing service quality and economic regulation.

Findings of the assessment
D.92

The CAA concluded that Heathrow does possess market power and that this stems largely
from its position as the UK’s only major hub airport. Its large catchment areas (driven by good
surface access options), its strategic importance to airlines, its provision of access to the
London market and constraints on London capacity were also cited as important reasons.

D.93

Despite having a relatively low market share, the CAA concluded Gatwick also possesses
market power, largely driven by the lack of substitution alternatives for full service carriers
(FSCs) due to capacity constraints at Heathrow, the attractiveness of the London market and
constraints on London capacity were also cited as sources of SMP.

D.94

The CAA concluded that Stansted does not have market power. This decision was based on the
findings that; there is some capacity at rival London airports (Luton and Southend) which
would allow airlines to switch if Stansted were to increase its prices; the two main LCCs based
at Stansted possess significant buyer power; these airlines also signed a deal with Stansted
which included charges priced at a competitive level. However, a possible uncertainty is the
robustness of the deals agreed with the LCCs.

D.95

In the MPT of Stansted, Test A was not met; therefore Test B and C could not be met. In the
MPTs of Gatwick and Heathrow Test A, B and C were all met.
Implications of the findings

D.96

As a result of the analysis, Stansted was not subject to a regulatory licence. Heathrow was
subject to a regulatory licence and a formal price control and quality of service regime.
Gatwick was also subject to a regulatory licence which contained a price control, that was
volunteered by the airport management and quality of service assurances. The Commitments
made by Gatwick airport as part of these voluntary arrangements were subject to review by
the CAA.
Summary
Market definition

D.97

A summary of the product and geographical definition in each of the MPTs is shown in the
table below.
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Table D.1: Summary of market definitions
Country

Airport(s) assessed

Australia

12 ‘core-regulated’
airports

Germany

11 airports

Ireland

All Irish airports, but
primarily Dublin

Netherlands

Amsterdam
Schiphol

Market segmentation

Geographical Market
definition

None

Not defined

Bundle of services provided
to airlines

None

Not defined

Bundle of services provided
to airlines

None

The Republic of Ireland; but
notes Dublin could also be
defined as a market

Airlines serving OD
passengers;

OD airlines: Schiphol and
nine airports within
catchment area

Product market definition
Bundle of services provided
to airlines;
15 different airport services
also considered separately

Bundle of services provided
to airlines

Airlines serving transfer
passengers; &
Airlines providing cargo
services

Transfer airlines: Schiphol,
Heathrow, Frankfurt and
Paris CDG
Cargo airlines: Europe wide
Gatwick: Gatwick only

UK

Gatwick, Heathrow
and Stansted

Bundle of services provided
to airlines

None

Heathrow: Heathrow only
Stansted: Stansted, Luton
and Southend

Source: Steer Davies Gleave

D.98

In defining the product market, all five MPTs were in agreement that it was appropriate to use
the approach of bundling of airport services supplied to airlines, although the Australian MPT
did also consider different airport services separately.

D.99

Both the Irish and UK MPTs noted that the airport services supplied to LCCs, which require a
minimal service at a low cost, were likely to be different to those supplied to FSCs, which often
require transfer facilities and a better quality of service. However, based on the evidence and
possibly for simplicity, these MPTs opted not to segment the product market. Only the Dutch
MPT considered it appropriate to segment the product market based on type of airline.

D.100

Although the MPTs in Australia and Germany discussed the need to define a geographical
market as part of a MPT, they did not define one. Defining a geographical market is not really
possible when assessing more than one airport in a single MPT, as it is unlikely to be the same
across all airports, especially when assessing several airports in a large region. Although it is
assessing more than one airport, the Irish MPT does attempt to define the geographical
market as the Republic of Ireland, noting that Dublin’s market is likely to not be limited to its
catchment due to its unique product offer within Ireland.

D.101

The MPTs in the Netherlands and the UK, which assessed one airport in each MPT, took a
much more detailed approach when defining the market. There is, however, a key difference
in the definition of the market.


The UK MPT argued that a large proportion of the traffic at airports in the south east of
England exist to serve the demand generated by London and the surrounding area,
therefore airports not in the south east of England cannot be considered as in the same
market. The MPTs also did not define all London airports as being within the same
geographical market, due to the lack airline switching between them and the different
services they provide, despite having overlapping catchment areas.
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The Dutch MPT defined Schiphol’s market much more widely to include other airports in
North West Europe. However, it would be reasonable to assume that a large proportion of
the OD traffic at Schiphol exists to serve the demand generated by Amsterdam and the
Randstad. In this case, it is unlikely that some airports defined by the Dutch MPT to be in
Schiphol’s market for OD airlines, such as Charleroi and Dusseldorf, would be included in
the market definition if using an approach similar to the UK CAA’s for London. The MPT
also defined all airports within Schiphol’s catchment area as the OD geographical market,
and did not take account of the level of airline switching or substitutability between them.

D.102

Although the two concepts are related, the geographical market of an airport is not the same
as its catchment area. In the MPTs reviewed, catchment areas are often not clearly defined;
however it usually based on some combination of local passenger preferences, travel times
and distances from the airport.

D.103

The Irish and UK MPTs also considered whether European airports operate within a European
market, due to airlines’ ability to switch aircraft between different routes, regardless of the
airports they are serving. It is possible, if an airport serving a prominent European city (such as
London, Amsterdam or Dublin) raised its charges significantly, that airlines could move some
of their fleet, at the margin, to serve other city pairs. However, the majority of their services
would likely remain due to the demand for travel to those significant destinations.
Assessment of airport market power

D.104

Performing airport market power assessments is extremely complex and there is a high risk
that if these assessments are not well done, or by competent parties, they may deliver a
wrong result. The Thessaloniki Forum have issued recommendations on delivering airport
market power assessments, which note importance of:





D.105

Knowing whether the ISA is well placed to undertake and market power test;
Knowing when to it is appropriate to undertake an MPT and which airports should be
subject to MPTs;
Predefining the correct product market and geographical market; and
Knowing whether, based on the outcome of the market power test, whether it is
appropriate to impose further regulation.

The Thessaloniki Forum has not, to date, issued guidance on what objective criteria should be
used to undertake an airport MPT; however, it is in the process of developing this. It is likely
such guidance would draw upon the Commission’s more general MPT guidance, which
contains criteria for assessing whether an operator holds a dominant position within a given
market. These are:












The overall size of the undertaking;
control of infrastructure not easily duplicated;
technological advantages or superiority;
absence of or low countervailing buying power;
easy or privileged access to capital markets/financial resources;
product/services diversification (e.g. bundled products or services);
economies of scale;
economies of scope;
vertical integration;
a highly-developed distribution and sales network;
absence of potential competition; and
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D.106

barriers to expansion.

Guidance on airport market power test would need to determine which of these criteria are
relevant and how that could be measured or assessed in the context of airports. We illustrate
below the criteria which have been used below where these tests have been done.
Table D.2: Summary of airport market power assessment criteria
Country

Airport(s)
assessed

Assessment criteria
Price elasticity of demand for air travel to a particular destination

Australia

12 ‘core-regulated’
airports

Alternative sources of supply for a particular airport’s services
The proportion of airfares (or freight charges) and airline costs that
airport charges comprise
The cost of airport services not provided by the airport

Airports with
market power
Brisbane;
Melbourne;
Perth; &
Sydney

The extent that airports are exposed to the risk of airline switching
Germany

11 airports

The extent that airlines actually switch away or shift capacity
The extent that passengers are footloose and flexible

None

The extent of airline market power
The concentration levels in the Irish airport market
Passenger market shares
Ireland

All Irish airports,
but primarily
Dublin

The views of airports and airlines
Airline countervailing power

Dublin

Levels of switching
Peak capacity utilisation
Supply side analysis (airport competition)
Netherlands

Amsterdam
Schiphol

Demand side analysis (catchment analysis, modal competition and
market overlap with other hubs)

Schiphol

Simplified critical loss analysis

UK

Gatwick, Heathrow
and Stansted

Competitive constraints: Airline switching costs, airport capacity
constraints, countervailing buyer power, characteristics of passengers,
critical loss analysis and an estimate of charges elasticity of demand
Additional indicators: Market shares, efficiency, pricing and
engagement with airlines

Gatwick &
Heathrow

Source: Steer Davies Gleave

D.107

As noted above, all the MPTs came to a qualitative judgement on whether the airport or
airports being assessed possess market power based on a range of evidence, the extent of
which varied between the MPTs.

D.108

Although the MPTs in the UK were a lot more detailed than the others we have reviewed, the
MPTs in the UK, Ireland and the Netherlands all drew upon a large amount of evidence and
carried out a SSNIP test (the SSNIP test used in the Netherlands is very simplified) to assess
market power.

D.109

By comparison, the Australian MPT used a much more basic approach, which drew on limited
quantitative data and used simplified assumptions, such as using tourist passengers as a proxy
for highly price elastic passengers.

D.110

The MPT in Germany was the least rigorous, using some largely simplified assumptions and
that are not supported by detailed evidence. For example, the MPT identified OD traffic as
“flexible”, but the analysis did not identify what proportion of this flexible traffic was likely to
switch to other airports or identify which airports it was likely to switch to. The German MPT
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presented some reasons for why the airports may not have market power, however, this was
not supported by detailed analysis.
Concluding remarks
D.111

The MPTs carried out in the UK were the only tests carried out as a regulatory requirement
and are the only tests which follow a specified process. The UK tests are therefore very
comprehensive in terms of documentation of evidence, explanation of assumptions and
methodologies, and justification of findings. By comparison, the MPTs in the other four
countries are much less detailed and are likely to have relied on limited resources compared to
the tests undertaken in the UK.

D.112

When assessing market power, a common feature of all the MPTs, regardless of the level of
rigour and detail, is that the MPTs determine whether the airport (or airports) possess market
power based on a qualitative, judgement-based assessment of the evidence gathered. That is,
they do not use a scoring system, require certain criteria are met or rely on any definitive
quantitative measure of market power.

D.113

The lack of a clear set of criteria to define market power implies market power itself is not well
specified. However, the implicit assumption in the MPTs we have surveyed is that the
symptom of market power refers to the ability of an airport to raise airport charges or costs
above competitive levels (and that it may also allow airports to maintain levels of inefficiency
or compromise service quality).

D.114

When assessing areas such as airport market power, there are trade-offs associated with using
either subjective or objective assessments. Objective assessments can be rigid and sometimes
fail to take account of case-specific circumstances or nuances. On the other hand, subjective
measures (as have been used in the MPTs described here) are difficult to apply to more than
one case and often do not allow for a meaningful comparison between separate assessments.
Therefore, if the Commission were to define a set of criteria to assess market power, it would
need to be based on an objective assessment, if the assessment were to be applied fairly and
to the same standards EU-wide. Based on the review of MPTs above, this would likely need to
cover a number of criteria. Moreover, the measure of passenger numbers used today, was not
used by any of the MPTs above.

D.115

Undertaking a thorough MPT takes some time and requires expertise. DG Competition advised
that in other industries such as in the Telecommunications market and where MPTs are more
standardised it takes 6 to 12 months. The UK CAA thought a period of 12 to 18 months would
be needed for the equivalent in the airport market.
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E

Member States profiles
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Introduction
E.1

In this document, we provide the country profiles for each of the EU Member States, Iceland,
Switzerland and Norway. This forms a supporting report to the main report on the ex-post
evaluation of Directive 2009/12/EC on airport charges. In each case, the country profiles
provide:





An overview of the aviation market and the regulatory framework before the Directive
was introduced (if any);
A description of how the Directive was transposed into national law and the interaction
with any relevant existing legislation;
Details of the Independent Supervisory Authorities’ (ISA’s) duties, resources, activity and
level of independence; and
A description of how the Directive has been applied in practice and any significant issues
raised by stakeholders.

E.2

Unless otherwise stated, country profiles have been developed based on the information
provided by ISAs and Member States, airports and the users.

E.3

Note that in some cases, stakeholders have reported information that does not appear to be
consistent. For example, some ISAs reported airports under their jurisdiction operating under
a single till system despite being subject to no economic regulation. Unless we have had
access to information that we believe to me more accurate, the information in the country
profiles below is consistent with the information provided by stakeholders.
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Austria
The situation before the Directive was transposed
E.4

Prior to the introduction of the Directive, the process for agreeing and setting airport charges
was very similar to the current framework. However previously the process was underpinned
by a legally non-binding agreement between the airport users, the ISA and the airport,
whereas under the Directive this process has now been formalised.
Airports in scope of the Directive in Austria
Table E.1: Airports in scope in Austria
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for eco regulation

Any other
relevant info

Vienna

23.3m

Price-cap
regulation

Dual

‘Bestimmung der Flughafenentgelthöhe’ (Determination of
the level of Airport Charges)

-

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.5

Currently, the only airport covered by the Directive is Vienna International Airport. Its
ownership is as follows: Province of Lower Austria: 20.0%, city of Vienna: 20.0%, employees:
10.0%, Airports Group Europe: 38.2%, free float: 11.1%. The second largest Austrian airport is
Salzburg with 1.8 million passengers in 2016.
National transposition in Austria

E.6

Austria transposed Directive 2009/12/EC through the Federal Act BGBl. 41/2012 on the setting
of airport charges (also called “Airport Charges Act” or “Flughafenentgeltegesetz” (FEG) in
German) which came into force on 1 July 2012. The procedure chosen for remedy is Article 6
(5) (a). Under the Airport charges act pre-financing is not permitted.
Table E.2: Austrian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.7

The economic regulatory regime in place at Vienna airport is a price-cap regime with a dual-till
system introduced as part of the Austrian transposition. The price cap regulation allows
automatic charges increases based on inflation with a traffic adjustment, according to the law.
IATA has criticised the introduction of this law, as it claims the charges setting formula is predefined within the law and is not possible to change through negotiation.

E.8

Other relevant national legislative documents include Flughafenbodenabfertigungsgesetz
(FBG) BGBl.I, Nr.97/1998 (Airport Handing Act); Luftfahrtsicherheitsgesetz (LSG) BGBl. I,
Nr.111/2010 (Air Transport Safety Act). Interaction between the documents is accounted for in
§11 of the Airport Charges Act;

E.9

Security charges are covered by the Airport Charges Act, whilst PRM charges are not. Both are
consulted on at the annual user consultations and are overseen by the ISA.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

The Independent Supervisory Authority in Austria
E.10

Act BGBl. 41/2012 granted the Austrian CAA the powers and responsibilities of the ISA. The
Austrian CAA is part of the Department of Transport, which itself is part of the Federal Ministry
for Transport, Innovation and Technology.
Table E.3: Austrian ISA description
Name

Austrian CAA

Type

CAA

Established
since

Focus

Powers

Level of activity

July 2012

Higher and
oversight
authority
for aviation
in Austria

Economic
regulation powers
to set the price cap.
However the ISA
cannot alter the
price cap system

Unclear. Did not
mention that the level
of resourcing was an
issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.11

The Austrian CAA is the sole authority in Austria with the right to set airport charges and is
responsible for executing the Directive through the FEG. This includes: setting standards for
the calculation of airport charges; attending and mediating at formal and informal
consultations between airports and users; analysing and approving/rejecting airport charges
proposals; defending ISA’s decisions against airports at the court of administrative law; and
liaising with other competition authorities, Member States, EC, ECAC and ICAO.

E.12

There is no formal process for airport users to submit a complaint to the ISA; however more
attention is given to the votes of airport user charges committees on whether the ISA should
approve or reject new charge proposals submitted by the airport. Only the airport is able to
appeal against the ISA’s decision at the courts of administrative or constitutional law.

E.13

The ISA is completely financed by the federal budget as a unit of the CAA. The Austrian CAA
estimates that approximately 0.5 FTEs are utilised to deal with tasks related to airport charges
as below.
Table E.4: ISA resources in Austria
Staffing levels

0.5 FTE

Staff skills
Vienna airport stated the
ISA “works well and plays
an important role”
IATA stated the ISA has
broad experience but
limited powers

Financial means

Source of ISA funding
Exclusively by federal
budget

Not answered

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.14

The ISA is yet to publish an annual report. A report for 2016 is currently in production.

E.15

The Users Committees of five regional airports presented a complaint to the Austrian CAA
when security charges were introduced on 1 January 2013. Following disagreement with the
original CAA ruling, the complainants took the case to the Austrian High Court. These conflicts
were later resolved by the ISA after two years.
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Table E.5: Austrian ISA complaints handling
Year

2012

Complaints

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

5 cases received

Confrontation
between five
airports and their
user committees
after security
charges we
introduced by the
ISA from January
2013

Final decision
has been
made but no
mention of the
outcome of
the cases

The conflicts
were finally
resolved after
two years

Yes and taken
the high court.
Later resolved
by the ISA

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.16

The independence of the ISA was assessed as follows:
Table E.6: Austrian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to
airlines consulted

Public officers must comply with
code of discipline

Vienna airport supports the notion
that the ISA is effectively
independent

Independence was not highlighted
as an issue by the airlines

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Austria
E.17

According to the ISA, the application of the Directive has incurred no additional costs and no
benefits compared to the previous system. The ISA notes that the Directive has provided an
improvement in legal certainty for all stakeholders, whilst Vienna airport seems happy with
how the Directive is working in Austria.

E.18

Consultation takes place as part of the regulatory process under national law, as well as
dispute procedures. The airport user charges committee (all airlines with traffic units in the
previous year are invited) formally meet once per year, whilst informal meetings and
negotiations between the airport and ISA can be held at any time during the year. The ISA
normally maintains a presence at these meetings and is able to intervene if required.

E.19

IATA has criticised the consultation process and stated it is purely a formality, as charges are
set according to the price formula set by law, which does not include a date for review (i.e. the
regulatory regime is forever). Given that changing how charges are set would be a timeconsuming process which would require the approval of the Austrian parliament, IATA argues
at the very least there should be some justification of the parameters used within the formula.

E.20

Significant issues highlighted by stakeholders:


At a national level:





IATA has criticised the pre-setting of the charges formula within national legislation,
as this means it is not possible to change and renders consultations meaningless; and
The ISA was also criticised by IATA as having limited power due to the level of charges
is set by the price cap formula.

At airport level:
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Vienna International Airport was quoted by users as having charges that were not
cost-related (or where there was not enough information to make such analysis);
Airport users also highlighted that there was only high-level information shared
according to the price cap formula in the law, and they were not satisfied about the
lack of detailed cost data; and
Airport users also criticised the use of a dual till system at Vienna airport.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

Belgium
The situation before the Directive was transposed
E.21

The precise situation in Belgium pre-Directive remains unclear to us. Belgium is divided into
three administrative regions: Brussels, Flanders and Wallonia. Each of these regions has
separate regional governments and, within the context of aviation, separate ISAs.

E.22

The Federal ISA (which in effect only covers Brussels airport) stated that, in its view, many of
the provisions of the Directive had been in place since 2004, particularly in relation to the
information provided to airport users as part of the consultation process. However, there were
some significant issues related to the powers and independence of the ISA highlighted for
Brussels airport in 2012, but we are unaware if these pre-date the Directive or not.

E.23

The Walloon government issued a Ministerial Decree in 1994 establishing the framework for
setting user charges for Walloon airports, and it established an airport economic oversight
authority in charge of approving airport charges at Brussels South Charleroi Airport in 2011.
The Flemish Government also issued a Ministerial Decree on 10 December 1999 establishing
the framework for determining airport charges for Flemish airports, subsequently amended on
16 December 1999.
Airports in scope of the Directive in Belgium
Table E.7: Airports in scope in Belgium
Airport
name

2016 pax
traffic

BrusselsZaventem

23.5m

BrusselsCharleroi

7.0m

Type of economic
regulation
Price-cap regulation

No regulation

Till

Text/Doc for
economic
regulation

Modified/hybrid
till

Law
(national/regional)

Free to set their
own prices

-

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.24

The two Belgian airports within the scope of the Directive, Brussels-Zaventem (Brussels
airport) and Brussels-Charleroi (Charleroi airport), are located in Brussels and Wallonia
respectively. Brussels airport is majority owned by a consortium of private investors, with the
federal government retaining a minority share, and Charleroi airport has been operated under
a mixed public-private concession since 1994. There are no major commercial airports in
Flanders.

E.25

We have not received consultation responses from the Walloon ISA (which declined to
participate in the study) or Charleroi airport; therefore the information we have with respect
to Charleroi airport is limited.
National transposition in Belgium

E.26

In Belgium, the Directive was transposed in 2011 through a number of different legal
instruments at the federal and regional level.

E.27

The Directive was transposed, at federal level, in May 2011 via amendments to two pieces of
legislation:


Arrêté Royal of 21.06.2004 (A1) on the granting of an operating licence for Brussels
National Airport to BIAC (Brussels International Airport Company); and
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Arrêté Royal of 27.05.2004 (A2) on the transformation of BIAC into a societé anonyme and
airport installations.

E.28

No further amendments were required to transpose the Directive into law in the Brussels
region. In Wallonia the Directive was transposed through two additional decrees dated
14.07.2011 and 08.09.2011.

E.29

At Brussels airport, security charges are charged separately but are calculated using the same
method as passenger service charges. PRM charges are also separate, but are under the
supervision of Belgium Civil Aviation Authority, not the ISA. There are no specific rules
regarding pre-financing at Brussels airport.

E.30

The role of the Belgian ISAs with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below. For Charleroi airport, we did not receive a response, but Decree from 8/09/2011
clarifies that the procedure used is Article 6(3).
Table E.8: Belgian procedure chosen for Directive remedy
Region

Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Brussels

Yes

No

No

Wallonia

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authorities in Belgium
E.31

For Brussels airport, the powers of the ISA were granted in May 2011 to the Service de
Régulation du Transport ferroviaire et de l'Exploitation de l'Aéroport de Bruxelles-National
(Regulatory Service for Railway Transport and for Brussels Airport Operations). The federal ISA
is also responsible for the economic regulation of Brussels airport pursuant to the two pieces
of 2004 legislation above.

E.32

Airport users at Brussels airport can complain to the ISA if they do not agree with the
proposed formula used to calculate charges, or the proposed level of charges, within 30 days
of the final proposal being published by the airport operator. The ISA can then demand the
airport operator to change its proposed formula and level of charges if it deems the complaint
to be valid. The decision of the ISA can be appealed within 30 days, by the airport operator or
airport users, to a court of appeal.

E.33

The ISA for Charleroi is the Autorité aéroportuaire de supervision indépendante de Wallonie
(The Independent Airport Authority of Wallonia). The Walloon ISA was established in 2011 as
an airport economic oversight authority responsible for approving airport charges at Charleroi,
following Ministerial Decree in 1994 establishing the framework for setting user charges for
Walloon airports.
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Table E.9: Belgian ISAs description
Established
since

Focus

Powers

Level of
activity

Federal
regulatory
body

May 2011

Rail and
aviation

Not
responsible
for economic
regulation

Relatively
high given
number of
disputes

Regional
airport
authority

2011

Aviation

Unknown

Low

Region

Name

Type

Brussels

Régulation du
Transport
ferroviaire et
de
l'Exploitation
de l'Aéroport
de BruxellesNational

Wallonia

Autorité
aéroportuaire
de
supervision
indépendante
de Wallonie

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.34

Each Belgian ISA’s reported level of resources is shown in the able below.
Table E.10: Belgian ISAs resources
Region

Staffing levels

Staff skills

Financial means

Source of ISA
funding

Brussels

2 FTEs related to
airport charges
work

The airport stated
“there is a good
understanding with
our ISA”

Total budget is
€1.3m (€215k of
which is paid by
airport users)

Airport users and
the railway sector

Wallonia

Less than 1 FTE

No response received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.35

We found the following information regarding the latest annual reports published by the
Belgian ISAs.
Table E.11: Belgian ISAs latest annual reports published
Year

Publi
shed
by

1.27

Bruss1.29
1.28
2015
els

1.30
June
2016

1.32

Wall 1.34
Uncl
1.33
2016 1.35
onia
ear

Regi
on

Description of report

Publicly available?

25 page report summarising
1.31
the activities of the ISA across
all sectors (in French)
1.36
Very short, in French

http://www.regul.be/fr/content/rapport-annuel2015
http://mobilite.wallonie.be/files/eDocsMobilite/Ac
teurs/AAISW/AASIW%20%20Rapport%20d'activit%C3%A9s%202016.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.36

The complaints received by the Belgian ISAs, their outcome and time taken to investigate
them are shown in the table below. The complaints are also discussed in more detail below
the table.
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Table E.12: Belgian ISAs complaints handling
Region

Year

2010

Complaints
received

Complaint
description

Outcome

Time
taken for
resolution

Decision appealed

Four
months

Yes, Minister
overruled the
regulatory body
(Afterwards the
legislation was
modified from an
ex-ante approval
system to an ad
hoc complaint
system)

One

Investigation by
ISA – not clear
what initiated it

Underspend
of
investments
should be
reimbursed to
airport users

One

Complaint filed by
several airlines
regarding
proposed charges

ISA decided to
lower charges

Five
months

No

One

Complaint filed by
one airline
regarding a new
bussing tariff

Rejected

Four
Months

No

Brussels

2015

2016

Wallonia

No complaints received by ISA in 2014, 2015 and 2016

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.37

IATA also stated that Brussels airport changed its approach to calculating the WACC27
following an appeal by IATA. However, this was not mentioned by Brussels airport or the
Belgian ISA as part of their responses to Steer Davies Gleave.

E.38

We note that in 2013, the European Commission issued a reasoned opinion (Infraction number
2013/4226) observing that the ISA was not functionally independent from the airport
management and from the carriers since regional government cabinet members were also
members of the ISA. By decision of 29 September 2016, the Walloon government modified its
8 September 2011 text and prevented regional government cabinet members to be members
of the ISA. The composition of the Walloon ISA was renewed on 7 May 2017. The opinions of
stakeholders on the independence of the Belgium ISAs are shown in the table below. They do
not allow us to assess of the effective independence of the ISA, but all seem to agree that
there has been a change which would appear to go towards a more balanced and independent
approach.

27

Weighted Average Cost of Capital reflecting proportion of debt (and cost of debt) and proportion of
equity (and return on equity)
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Table E.13: Belgian ISAs independence

Region

Steps in place to ensure
independence, according
to ISA/Member
State/Country

Independence according
to airports consulted

Independence according
to airlines consulted

Brussels

The independence of the
Regulatory Body is
guaranteed by decree, in
accordance to the
European guidelines

Previously the ISA viewed
Brussels airport as a
monopoly and was
therefore more
sympathetic to airlines. In
recent years, its approach
has been more balanced.

Issues in the past, but now
more independence than
previously

Wallonia

Change in law to prevent
regional government
members to sit at ISA

No response received

No response received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive at Brussels airport
E.39

At Brussels airport there are three kinds of consultation. The principal consultation procedure
is the 'multiannual consultation', which sets airport charges for five year periods. Brussels
airport stated the charges formula within the five-year periods are set using a formula based
on CPI and additional factors including forecast operating costs, capital expenditure and the
WACC. 14 months before the beginning of the new regulatory period, the airport operator
organises the consultation with the users and distributes the documentation, which includes a
proposal of the formula, traffic forecast and costs and revenues. The consultation ends (at the
latest) 10 months before the beginning of the new regulatory period. At the latest 7 days after
the end of the consultation, the airport users are informed about the final formula and the
charges system and the decision is published.

E.40

In the second instance, ‘Annual concertation’ can be held by the airport, only when there is a
change to the investment plan or the level of charges. However this concertation can be
cancelled if there is an agreement between the airport and at least two airport users that
represent a threshold of 75% of the annual movements or passengers during the calendar year
preceding the multiannual consultation. In the third instance an ‘Exceptional consultation’ can
take place if the government imposes new rules in areas such environmental, security and
safety or air navigation that have an impact on the level of charges. The procedure is the same
as for the multiannual consultation.

E.41

The ISA attends the consultations as an observer. If there is a complaint made to the ISA, it can
verify whether the consultations have been organised in accordance with the legal obligations.
The Brussels ISA stated there are too many types of consultations, which are not always in line
with the requirements of the Directive. The Federal ISA explained that in Belgium (or at least
in Brussels), there are three types of consultation:


The principal is the 'multiannual consultation': This consultation sets the airport charges
for 5 years. 14 months and 14 days before the beginning of the new regulated period, the
managing airport body organises the consultation with the users and distributes the
necessary documentation (proposal of the formula, traffic forecast, costs and revenues,
etc.). The consultations end (at the latest) 10 months and 14 days before the beginning of
the new period. At the latest 7 days after the end of the consultations, the users are
informed about the final formula and the charges system and the decision is published.
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Annual concertation: Concertation is only organised by the airport and can take place
when there is a change in the investment plan or the tariffs. But this concertation can be
cancelled if there is an agreement between the airport and at least 2 airlines that
represent a threshold of 75% of the annual movements or passengers during the calendar
year preceding the multiannual consultation.
Exceptional consultation: Consultations take place when the government imposes new
rules about environmental, security and safety, air navigation, etc. that have an impact on
the tariff. The procedure is the same as for the multiannual consultation.

E.42

For each consultation, an appeal is possible to the ISA. The ISA makes a final decision
(modified, imposed, confirmed the formula/charging system or request a new consultation
period) after 4 months (can be extended by 2 months in exceptional cases). An appeal against
the decision of the ISA is possible before the Court of Appeal.

E.43

For each type of consultation, it is possible to appeal to the ISA. The ISA makes a final decision
(modified, imposed, confirmed the formula/charging system or request a new consultation
period) after four months (which can be extended by 2 months in exceptional cases). An
appeal against the decision of the ISA is possible before the Court of Appeal.

E.44

Significant issues highlighted by stakeholders:


At national level:




We understand the airport operator and airport users have become more satisfied
with independence and decisions of the ISA in recent years;
 However Brussels airport stated the fact that every single airline can appeal a charges
proposal, even if this airline did not participate to the consultation, creates a
substantial business risk;
 Airlines stated the appeals process is rigid and time consuming, for example ISA’s
decisions are only made in Flemish; and
 Airlines also stated the ISAs involvement is limited to reactive activity, and is not very
proactive.
At airport level:





Airlines criticised the use of a dual till approach at Brussels airport and claimed the
operator was allocating some non-airside costs to the airside till in order to increase
the revenue they were entitled to receive from charges;
IATA stated the calculation of the WACC has been criticised in the past, this has been
changed following an appeal; and
The use of pre-funding and un-realistic traffic forecasts have also been criticised by
airlines.

Application of the Directive at Charleroi airport
E.45

No specific information was received from the ISA or from the airlines.
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Bulgaria
Airports in scope of the Directive in Bulgaria
Table E.14: Airports in scope in Bulgaria
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Any other
relevant info

Sofia

5.0m

No regulation

Dual till

None

-

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.46

Sofia is the largest airport in Bulgaria and the only airport covered by the Directive. There are
no common charging systems in place at Bulgarian airports.
National transposition in Bulgaria

E.47

The Bulgarian Authorities transposed Directive 2009/12/EC by modifying the Civil Aviation Act
in October 2011. It is established in chapter Xv of Civil Aviation Act-art.16d, art.122e-122r.
There are no other legal texts or regulations that impact the process for setting the level of
airport charges.

E.48

Since 2012, two new charges (security and noise charges) have been collected separately at
Bulgarian airports as per amendments to the Civil Aviation Act adopted in October 2011 by the
Bulgarian Parliament. Before this date, these charges were included in the other airport
charges (landing, parking and passenger charge for departing passengers). This separation was
probably enacted in order to provide greater transparency and cost-relatedness information
to airport users. Pre-financing is permitted as there are no specific rules at national level.

E.49

The role of the Bulgarian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.15: Bulgarian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Bulgaria
E.50

The ISA for Bulgaria is the Directorate General “Civil Aviation Administration” (CAA) of
Bulgaria. Any user, or association of users, is entitled to appeal a decision of an airport
operator to the DG CAA and the appeal must be lodged within 14 days of the decision of an
airport operator. Decisions of the Bulgarian CAA can be appealed in court.

E.51

There is no economic regulation of Bulgarian airports beyond what is in the Directive, although
it is not clear whether the Bulgarian CAA has the power to impose economic regulation should
it wish to, or whether further national legislation would be needed.
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Table E.16: Bulgarian ISA description
Name

Established
since

Type

Bulgarian CAA

CAA

October 2011

Focus

Powers

Level of
activity

Aviation

Oversight of
aviation sector, but
no economic
regulation

Unclear. Did
not mention
that the level of
resourcing was
an issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.52

The Bulgarian CAA’s reported level of resources is shown in the table below.
Table E.17: Bulgarian ISA resources
Staffing

Staff skills

Financial means

Source of ISA funding

Not answered

Not answered by the ISA.
Sofia Airport stated it had
a positive opinion of ISA
activities

Not stated

State budget and through
charges from airports
covered by the Directive

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.53

We found the following information regarding the latest annual reports published by the
Bulgarian CAA.
Table E.18: Bulgarian ISA latest annual reports published
Year

Published by

Description of report

Publicly available?

2016

April 2017

Short summary in relation to
Directive (In Bulgarian)

http://www.caa.bg/upload/docs/1_doklad
.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.54

The complaints received by the Bulgarian CAA, their outcome and time taken to investigate
them are shown in the table below. IATA also stated that in 2013, the Bulgarian ISA dismissed
a request of intervention on the basis that IATA was not legally registered in Bulgaria. We
understand that this situation is about to change.
Table E.19: Bulgarian ISA complaints handling
Year

2013

2015

Complaints
received

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

From airlines

Justification of
change in
charges, lack of
transparency,
discriminatory
differentiation
of charges and
of incentive
schemes

Rejected: only
foreign airlines
registered in
Bulgaria can
complain to ISA

Not stated

Not stated

One

“Taxes for the
period”

Airport stated
“An amicable
settlement of
the dispute”

Not stated

Not stated
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Year

2017

Complaints
received

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

One

“Taxes for the
period” (not
stated by
whom)

Pending

-

-

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.55

IATA stated that in 2013 some airlines made an appeal to the Bulgarian CAA, but that the
appeal was rejected on the grounds that the foreign airlines were only registered as a
commercial representative office in Bulgaria rather than local legal entities. We understand
that the Bulgarian CAA is adjusting the law and the appeals process, to make the procedure
open to airlines with no local legal entity in Bulgaria.

E.56

There used to be a scheme in place until recently at Sofia airport, where airport charges
discriminated in favour of domestic traffic. The situation is currently being corrected.

E.57

The opinions of stakeholders on the independence of the Bulgarian CAA are shown in the table
below. They do not allow us to assess of the effective independence of the ISA.
Table E.20: Bulgarian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to
airlines consulted

The Bulgarian CAA is part of the
Ministry of Transport and is part
funded by the state, but is legally
distinct from airport operators

Bulgarian CAA is part of a
government department; Sofia
airport is owned by a separate
government department

Airlines did not raise the
independence of the ISA as an
issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Bulgaria
E.58

Charges are determined by the Airport Managing Body following consultation with airlines.
Any potential disputes between the airport operator and the airport users are considered and
decided by the Bulgarian CAA.

E.59

Significant issues highlighted by stakeholders:




At national level:
 Airlines stated the ISA dismissed a request for intervention at Sofia from IATA, on the
basis that it was not legally registered in Bulgaria (although this issue has since been
addressed); and
 Airlines also claim that there is a planned concession of the airport without
consultation of the users (despite IATA’s requests to meet with Bulgarian authorities).
At airport level:
 Airlines noted that there had been improved transparency, but that there was still a
lack of justification of differential charges and no information on the allocation of
assets, costs and revenue; and
 Airlines have criticised the use of dual till at Sofia airport and the lack of information
on the cost and asset allocation.
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Croatia
The situation before the Directive was transposed
E.60

Zagreb airport (the only airport within the scope of the Directive in Croatia) has been operated
under a concession agreement since 2012, which contains conditions relating to the level of
charges.
Airports in scope of the Directive in Croatia
Table E.21: Airports in scope in Croatia
Airport
name

2016 pax
traffic

Zagreb

2.8m

Type of economic
regulation
Rate of return regulation

Till

Text/Doc for
economic
regulation

Single till

Concession
agreement/contract

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.61

Zagreb has been operating under a 30-year concession contract since 2012 by a private
consortium led by Aéroports de Paris (ADP). Common charging systems across airport
networks are permitted by national legislation, although it is not currently applicable in
Croatia.

E.62

Dubrovnik and Split airports, with 2.3m and 2.0m passengers in 2016 respectively, have both
grown significantly in recent years and may soon overtake Zagreb as the busiest airport in
Croatia. This implies one of these airports may become the only airport in Croatia covered by
the Directive, as no airport is above the five million passenger threshold.

E.63

No response has been received from Zagreb airport, therefore its views are not included
within this country profile.
National transposition in Croatia

E.64

The Directive was transposed into Croatian legislation through the “Ordinance on Airport
Charges” in March 2013. Although the concession agreement at Zagreb airport came into
effect before this date, the Croatian ISA stated it has no impact on the effectiveness of the
Directive as the conditions of the Directive are recognised within the concession contract.

E.65

PRM and security charges are both charged separately from airport charges and there are no
specific rules in place regarding pre-financing of airport infrastructure in the country.

E.66

The role of the Croatian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.22: Croatian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Croatia
E.67

The Croatian Civil Aviation Authority (CAA) was designated as the ISA under the Directive in
March 2013. Airport and airlines are entitled to complain to the ISA if there is a disagreement
during the consultation process between them; the Croatian CAA responds in accordance with
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the criteria set out in the Directive and ICAO policies. Either party is also entitled to appeal the
decision of the ISA to an administrative court.
Table E.23: Croatian ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Croatian Civil
Aviation
Authority

CAA

March 2013

Aviation

No economic
regulation

Low given level
of staff and
activity

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.68

The Croatian CAA’s reported level of resources is shown in the table below.
Table E.24: Croatian ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

No FTEs

Not stated

Not stated

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.69

We found the following information regarding the latest annual reports published by the
Croatian CAA.
Table E.25: Croatian ISA latest annual reports published
Year

Published by

Description of report

Publicly available?

2016

Not stated

1 page summary of the Croatian CAA’s activities (in
Croatian)

Unclear

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.70

The Croatian CAA stated that, to date, they have not been required to settle any disputes
under the Directive.

E.71

The opinions of stakeholders on the independence of the Croatian CAA are shown in the table
below. They do not allow us to assess of the effective independence of the ISA.
Table E.26: Croatian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

“Impartiality is ensured by Air
traffic Act which is legal basis for
establishment of ISA (CCAA).”

No response received

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Croatia
E.72

The Croatian CAA stated the legal requirement is for consultation between Zagreb airport and
its users to take place once a year, although meetings take place monthly. However it is not
clear whether charges are discussed on a monthly basis. The Croatian CAA did not state their
level of involvement in the consultation process.
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E.73

There were no significant issues highlighted by stakeholders at national or airport level, but it
should be noted that Zagreb airport did not send a response.
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Cyprus
The situation before the Directive was transposed
E.74

Airport charges at Cyprus’ two largest airports (Larnaka and Pafos) are fixed for 25 years under
a BOT (Build-Operate-Transfer) Concession Agreement signed in 2006 between Hermes
Airport Ltd and the Ministry of Communications and Works. Any request for changes or
introduction of new airport charges has to be approved by the Department of Civil Aviation
and the Grantor's Representative for the application of the Concession Agreement (a
government employee at the Ministry of Communications and Works).
Airports in scope of the Directive in Cyprus
Table E.27: Airports in scope in Cyprus
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Larnaka

6.6m

Concession price cap

Dual till

Concession
contract

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.75

Larnaka airport is the only airport in Cyprus under the scope of the Directive. Larnaka and
Pafos (2.3 passengers in 2016) are both operated under the same concession by Hermes
Airports Ltd, which stated there is a common charging system across both airports. The
Cypriot ISA stated that, in effect, the Directive also applied to Pafos airport even though it is
below the 5 million passenger threshold.
National transposition in Cyprus

E.76

The Civil Aviation Act, in particular Articles 50 to 54, was modified by the Cypriot government
to transpose the Airport Charges Directive into Cypriot law. However, because of the
concession under which the two largest airports operate, we understand that most of the
provisions of the Directive are not likely to be effectively applied before 2031:


For instance, whilst consultation can be organised every year, there is little scope for
consultation resulting in a change in the structure or level of charges since these terms
are set in the concession contract.
The effective role of the ISA is also likely to be reduced to checking that the terms of the
concession are enforced.


E.77

Pre-financing is permitted under the concession contract, PRM and security charges are
charged separately from passenger services charges.

E.78

The role of the Cypriot ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below. This is based on SDG’s understanding of the national situation as the response provided
by the ISA was not helpful for this specific point.
Table E.28: Cypriot procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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The Independent Supervisory Authority in Cyprus
E.79

The Department for Civil Aviation (DCA) was designated as the ISA under the Directive in April
2013, with powers of appeal and to examine the justifications for the modification of the
system or the level of airport charges. However the calculation formula for airport charges is
set in the 2006 concession agreement signed between Hermes Airports and Cyprus
Government for the development and operations of Larnaka and Paphos airports, so in
practice we understand the ISA has very little power over the setting of charges, therefore
airlines have very little scope to appeal the airports decision.
Table E.29: Cypriot ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Department for
Civil Aviation

CAA

April 2013

Aviation

Very few due to
the concession
contract

Low

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.80

The Cypriot ISA’s reported level of resources is shown in the table below.
Table E.30: Cypriot ISA resources
Staffing levels

Three part-time
employees for tasks
related to airport charges

Staff skills

Financial means

Source of ISA funding

Mixed according to a
stakeholder

No specific budget related
to airport charges tasks.
ISA members are
compensated for their
functions in the
committee only if
meetings take place after
normal office working
hours.

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.81

The Cypriot ISA stated annual reports are not available and that they have not been required
to settle any disputes since the implementation of the Directive.

E.82

The opinions of stakeholders on the independence of the Cypriot ISA are shown in the table
below. They do not allow us to assess of the effective independence of the ISA.
Table E.31: Cypriot ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Legal requirement for functional
independence of ISA from airport
operators and airlines. No response
relating to independence of the ISA
with the State

Not raised as an issue

The ISA’s role is limited due to the
concession agreement

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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Application of the Directive in Cyprus
E.83

The involvement of the ISA in the consultation process is minimal due to the existence of the
concession contract.

E.84

Significant issues highlighted by stakeholders:


At national level:




Airlines stated that there is little engagement from the ISA due to the existence of the
concession contract.

At airport level:
 Airlines stated the main concern in Cyprus is the automated inflation based
indexation of airport charges;
 Airlines also stated, in relation to the above, there is no transparency on the cost base
of airport charges, and no consultation or justification of the level of airport charges;
and
 Following on-going requests by airlines for more transparency, Hermes stated it was
“obliged to follow the obligation towards its Lenders to continue applying agreed
values in its financial model based on yearly indexation of fees and charges”.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

Czech Republic
The situation before the Directive was transposed
E.85

Before the implementation of the Directive, there was no legal framework for airport charges
policy in place in the Czech Republic.
Airports in scope of the Directive in Czech Republic
Table E.32: Airports in scope in the Czech Republic
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Prague

13.1m

No regulation

Dual till

None

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.86

Prague airport is the only major airport in the Czech Republic and is therefore the only Czech
airport within the scope of the Directive. The airport is wholly owned by the Czech state
through the Ministry of Finance – all other commercial airports in the Czech Republic are
owned by the respective regional authorities. The Czech Ministry of Finance holds a 19.7%
share in the Czech national carrier (Czech Airlines).
National transposition in Czech Republic

E.87

The Directive was transposed into Czech law by an amendment of Art. 42.f of Act No. 49/1997
Coll. civil aviation (amendment No. 137/2011). This appears to be the only piece of regulation
in relation to airport charges; Prague airport stated it was not subject to any economic
regulation beyond the Directive.

E.88

Prague Airport does not apply separate security charges from the passenger service charge.
The PRM charge was introduced in March 2017 and is strictly determined on a cost-based
principle covering the PRM service needs. Prior to March 2017, the fixed costs for provision of
PRM services were included in the passenger service charge, without any changes on an
annual basis. There are no specific rules regarding pre-financing.

E.89

The role of the Czech ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
Table E.33: Czech procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Czech Republic
E.90

The Civil Aviation Department, belonging to the Ministry of Transport, was designated as the
ISA under the Directive in July 2011. However since April 2017, ISA responsibilities have been
re-designated to the Office for Access to Transport Infrastructure, which is responsible for the
oversight of the rail and aviation sectors.

E.91

Airlines, whether or not they participated in the consultation process and/or provided
information, are allowed to appeal the charges decisions of the airport within 15 days of
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publication. The decision of the Czech ISA is final and can only be appealed through
Administrative court proceedings.
Table E.34: Czech ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Office for Access
to Transport
Infrastructure

Independent
regulatory body,
appointed by
Government

April 2017

Rail and aviation

Too early to
assess

Too early to
assess

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.92

The Czech ISA's reported level of resources is shown in the table below.
Table E.35: Czech ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

0.2 FTEs

Considered to be
sufficient by a
stakeholder

Not stated

State budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.93

We found the following information regarding the latest annual reports published by the
Czech Ministry of Transport.
Table E.36: Czech ISA latest annual reports published
Year

Published
by

Description of report

Publicly available?

2015

Not stated

Long document describing activity related to
transport in the year and statistics

https://www.sydos.cz/cs/rocen
ka_pdf/Rocenka_dopravy_201
5.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.94

The complaints received by the Czech Ministry of Transport, their outcome and time taken to
investigate them are shown in the table below.
Table E.37: Czech ISA complaints handling
Year

Complaints
received

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

2017

N/A

N/A

N/A

N/A

N/A

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.95

The opinions of stakeholders on the independence of the Czech Ministry of Transport are
shown in the table below.
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Table E.38: Czech ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country
The Office for Access to Transport
Infrastructure is legally separate
from the Ministry of Finance (the
airport owner) as well as the
Ministry of Transport and Civil
Aviation Authority

Independence according to
airports consulted

Independence according to
airlines consulted

Prague airport considers the ISA to
be sufficiently independent

No comments received, although it
is worth noting the Czech
government owns 20% of Czech
Airlines (through the Ministry of
Finance),

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Czech Republic
E.96

In June of every year, Prague airport invites airport users to register for participation in the
consultation on the proposal of charges within 60 days from the announcement. The users
who have registered for participation in consultations then receive the supporting
documentation together with the new charges proposal.

E.97

The consultation meeting, usually held at the beginning of September, is held at Prague
airport, where the airport's intentions and charges proposal are officially introduced,
participants are able to ask questions, raise their concerns, objections and reminders. The
validity of each Price list is one year starting the first day of the IATA Summer season (end of
March).

E.98

During the consultation, users receive information on:





Proposed changes in Airport charges and the justifications for the changes;
Actual and forecast (at least 2 years forward) operational performance (number of
passengers, movements), costs, revenues and assets included in the aeronautical base
(the breakdown of cost base and return on aeronautical assets is presented to users
during the consultation process and is subject to critical discussions on costs-revenue
efficiency and adequacy. Prague Airport users are shown aeronautical-based financial
statements); and
Details on airport activities and major investments undertaken and planned.

E.99

After the meeting is over, users obtain meeting minutes and the airport operator's responses
to comments made by the respective air carries regarding the reviewed price list. Carriers are
provided a few more weeks to raise further objections to the proposed price list. The new
price list officially becomes valid and is published at least 2 months (but usually 3-4 months)
before the next IATA Summer operational season begins.

E.100

According to national law (CZ Code 49/1997, par. 42h), an investment into infrastructure
higher than 15% of annual Airport turnover must be subject to a standard consultation process
with users. In practice, Prague Airport informs users in detail of their plans for, and progress
of, all major investments and repairs, no matter the limit, during the standard annual Airport
charges consultation process (as described in Art. 1.). Before realisation of any particular
airport infrastructure´s expansion, the relevant investment projects will be subject to a
consultation process with airport users which might be separated from standard annual
Airport charges consultation process.

E.101

Significant issues highlighted by stakeholders:


At national level:
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Prague airport stated the appeals procedure is long, not clear and that airlines that
did not participate in the consultation are entitled to appeal.

At airport level:


Airlines stated there is limited information and justification provided on how charges
are calculated at Prague airport.
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Denmark
The situation before the Directive was transposed
E.102

The Danish ISA stated many aspects of the Directive were already a feature of Danish
legislation, which was implemented in 2008 (the BL 9-15 of 19th October 2008). The third
edition of BL 9-15 (of March 2011) was modified to reflect the provisions of the Directive and
entered onto force on the 15th March 2011.
Airports in scope of the Directive in Denmark
Table E.39: Airports in scope in Denmark
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Copenhagen

29.0m

Price-cap regulation

Modified/hybrid
till

National Law

Any other
relevant
info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.103

The only airport within the scope of the Directive in Demark is Copenhagen. The Danish
government owns 39 percent of Copenhagen Airports company (Københavns Lufthavne),
while the Canadian pension fund, Ontario Teachers’ Pension Plan, and the Australian
investment firm, Macquarie, own 30 percent and 28 percent respectively. Københavns
Lufthavne also owns Roskilde airport – a small general aviation airport serving Copenhagen. A
common charging is permitted by Danish legislation; however this is not in place across
Københavns Lufthavne’s airports.

E.104

Copenhagen airport operates under a hybrid till. The regulation foresees that between 10%
and 50% of the excess profit from the commercial till (profit above the cost of commercial
capital) shall be transferred to reduce the aeronautical charges. It is called cross-subsidisation
and ensures that the commercial earnings created on the basis of the geographical monopoly
against passengers contribute to a lower tariff level or greater investment for the benefit of air
carriers. The level of cross-subsidy under this regulatory mechanism of transferring
commercial till profit back to the aeronautical till is determined according to the
competitiveness of Copenhagen airport’s airport charges compared to its European peer
group airports. According to the airport, under the current regulation, the average implied
cross-subsidy has historically been around 30%.
National transposition in Denmark

E.105

The Directive was transposed into Danish law in March 2011 by Edition 3 of Regulation BL 9-15
“Regulations on payment for using airports (airport charges)”, which modified earlier editions
of the legislation to reflect the provisions of the Directive. Appendix 1 details the approach
towards charges determination. Many provisions of the Directive had already been
implemented in Denmark by the second edition of the national regulation in October 2008.
Therefore, Danish national legislation was, for the most part, already compliant with the
conditions of the Directive, although Copenhagen airport stated the transposition of the
Directive had added value in areas related to transparency and service level agreements.

E.106

Security and PRM charges are both charged separately from passenger charges. The ISA is the
same authority supervising security and PRM charges. On whether pre-financing is allowed in
Denmark or not, we were unable to find out. Stakeholders disagreed on whether there are
specific national rules on pre-financing or whether pre-financing is allowed.
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E.107

The role of the Danish ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below, although the airport stated that it was regulated under Article 6 (5)(a).
Table E.40: Danish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Denmark
E.108

The Danish Transport Authority (DTA) (Trafikstyrelsen) was designated as the ISA under the
Directive in March 2011. The DTA is part of the Transport, Construction and Housing Agency,
which is an agency within the Ministry of Transport, Building and Housing. The DTA was also
responsible for economic regulation under earlier editions of the legislation which transposed
the Directive into Danish law. The DTA has recently put a new airport charges team in place
following a series of complaints from airlines.

E.109

Charges at Copenhagen airport are set through a negotiation process between the airport
operator and airlines. If an agreement is not reached during this process, the ISA sets revenue
caps with a view to covering operating costs, depreciation and a rate of return based on
efficient operation of the airport. The airport operator prepares a proposal for charges for the
regulatory period based on the revenue caps, which requires approval by the ISA. Neither the
airport nor its users are able to appeal the decision of the ISA.

E.110

The ISA also stated that the Danish Competition Authority was also in charge of dispute
resolution on airport charges in the country but did not provide a specific description of its
role, involvement or areas of responsibilities.

E.111

The Danish ISA (Trafikstyrelsen) appears to have recently taken a more pro-active approach,
becoming more involved in charges regulation and having a more engaged dialogue with
stakeholders.
Table E.41: Danish ISA description
Name

Danish
Transport
Authority

Type

Part of
government
agency

Established
since

March
2011

Focus

Powers

Level of activity

All transport modes

Responsible for
economic
regulation of
airports

Moderate. The ISA
has dealt with
some appeals and
airlines stated it
has become more
proactive recently

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.112

The ISA’s reported level of resources is shown in the table below.
Table E.42: Danish ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

2 FTEs in 2016 for tasks
related to airport charges
(in 2015 there was only 1
FTE)

Disagreement between
stakeholders as to ISA
staff skills

Not stated

Through a levy on airport
operators

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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E.113

The ISA did not provide a copy of, or link to, their latest annual report.

E.114

The complaints received by the ISA, their outcome and time taken to investigate them are
shown in the table below.
Table E.43: Danish ISA complaints handling
Complaints received

Two

Complaint
description

Outcome

Time taken for
resolution

Decision appealed

Complaint by Ryanair
regarding on
guidelines on route
rebates

Not stated

Two years from date
of complaint

Not stated

Complaint by
SAS/IATA regarding
the condition for the
charges negotiated

Not stated

On-going

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.115

The opinions of stakeholders on the independence of the ISA are shown in the table below.
Table E.44: Danish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

“Denmark shall ensure that the ISA
exercises its powers impartially”

Independence according to
airports consulted

Independence according to airlines
consulted

Response provided but not publicly
available

Airlines stated the previous
regulatory team demonstrated a
strong “laissez-faire” attitude.
Airlines expressed their satisfaction
with the new regulatory team, its
engagement and independence

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.116

The largest shareholder of Copenhagen airport is the Danish government. The ISA is part of
the Danish Transport, Construction and Housing Authority, which is an agency under the
Ministry of Transport, Building and Housing, so it is unclear to us whether the ISA is effectively
independent from the airport. The Danish government also owns a 14.2% share in SAS airline.
Application of the Directive in Denmark

E.117

When setting its airport charges, the airport and its users must first seek to reach agreement
on the charges for the next regulatory period through negotiation as detailed in national law.
If the parties agree, the length of the regulatory period varies. If no agreement is reached the
regulatory length is four years. Participation in the meeting is open to airlines which have
either 5% of movements or 5% of passengers at the airport. The ISA may attend these
meetings as an observer or, on its own initiative or upon request from one of the parties, as a
mediator.

E.118

The negotiations start 1 March of the year prior to the end of the current four-year regulatory
period and are required be completed on or before 1 September of that same year. The
airport operator then submits proposals for new schemes of charges to the ISA no later than 1
December of that same year. The schemes of charges shall enter into force on 1 April of the
first year of each regulatory period.
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E.119

If it is not possible to reach an agreement, the ISA will fix annual revenue caps, constituting the
maximum aggregate amount which the airport can use for each of the years in the regulatory
period as a basis for fixing charges for the use of aeronautical facilities and services. In this
case, part of the revenue cap will be set to cover aeronautical cost and investment, while
another part will be set to cover depreciation and a rate of return based on the efficient
operation of the airport.

E.120

The ISA also clarified that there is a concession agreement at Copenhagen Airport, which does
not have implications on the effectiveness of the Directive.

E.121

Copenhagen airport has set up a dedicated system of service level measurements and Service
Level Agreements (SLAs) which includes airport penalty payments in case of missing SLA
targets. Those payments are not being part of the charges calculations. This was
acknowledged by IATA as being better than at many other airports.

E.122

Report by a minority shareholder28 of the airport indicates that: “The revenue for 2016
amounted to DKK 4.4 billion – the largest growth was in parking, which grew by 11 percent
over the year. Operating earnings before depreciation and amortisation grew by nearly 11
percent, and thus the so-called EBITDA margin ended up at 56.5 percent, which was nearly
one percentage point higher than in 2015. The return on equity thus ended the year at 41.8
percent. The high profitability can be attributed to management’s strong focus on the
business’s costs. One key figure used in this context is the ratio of costs and the number of
passengers, which is specified as cost per passenger. This focus has helped to increase
operating earnings per passenger by almost 6 percent between 2012 and 2016, although
turnover per passenger only increased by 1.5 percent. Copenhagen Airport's earnings per
passenger are leading in Europe, only surpassed by London Heathrow’s Terminal 5, which is
partly attributable to its extreme popularity among Russian and Middle Eastern passengers.”

E.123

Significant issues highlighted by stakeholders:


At a national level:
 Regulatory periods of several years mean charges consultations can only be held at
the end of each period.
 The regulatory framework has recently undergone a review following complaints
from airlines, as a result the ISA has become more proactive in improving oversight
and a proposal for a new regulatory regime has been announced in June 2017 (see
below); and



At airport level:





28

The use of hybrid till and the method of asset allocation has been criticised by airlines
and remains the source of constant disputes. Airlines have mentioned that regular
independent audits on the asset allocation keys should happen regularly;
Airlines have also criticised the consultation as being “mere information” with limited
transparency; and
Through the regulation, airlines claim Copenhagen airport has the power to “divide
and rule” by threatening airlines with unfavourable adjustments in the structure of
charges should they not agree to the airport’s proposal on charges;

http://www.blscapital.dk/en/company/kobenhavns-lufthavne/
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IATA and SAS have invoked Article 6 of the Danish regulation, asking for a review of
the charge period and charges due a changed environment – they claim the wrong
methodology was used when calculating the traffic forecast and the WACC.
Airlines disagree with the accuracy of the traffic forecasts developed and used by the
airport for its setting of charges;
There are some disagreement as to the range under which the fall-back regulation
should be triggered;
IATA has also complained that the low-cost facility of the airport (“Go-Terminal”) is
discriminating against several airlines who are unable to obtain access to this terminal
whilst they had to fund it; and

E.124

The proposed government regulation is being consulted upon over the following months. The
government's intent is that the new regulation applicable for tariffs shall be effective as from 1
April 2019, when the current tariffs agreed between Copenhagen airport and the airlines
expire. The government has proposed a change to the commercial cross-subsidy. In the recent
charges agreements, under the current regulation, the average implied cross-subsidy has
historically been around 30%. A new cross-subsidy range of 30-50% is proposed in the fall-back
model for the tariff period commencing 1 April 2019, moving to 40-50% for later tariff periods.

E.125

The airport noted that if the proposed regulatory mechanism where a proportion of
commercial profits are transferred back to the aeronautical till was applied in the next tariff
period from 1 April 2019, the isolated effect of a 10% change in the cross-subsidy, before
mitigating actions are taken, could have an impact on profit before tax of approximately DKK
100 million.
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Estonia
E.126

No response has been provided from the Estonian ISA, therefore this country profile is based
on other stakeholder responses and the 2013 country profile within the mid-term evaluation
of the Directive.
Airports in scope of the Directive in Estonia
Table E.45: Airports in scope in Estonia
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Any other
relevant info

Tallinn

2.2m

Light handed regulation

Single till

Law
(national/regional)

Overseen by
Competition
Authority

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.127

Tallinn airport is the only major commercial airport in Estonia and is therefore the only
Estonian airport within the scope of the Directive. The airport is wholly owned by the Estonian
State.
National transposition in Estonia

E.128

Article 50 of the Aviation Act was amended in Estonia to transpose the Directive into national
legislation in 2011. The level of charges at Tallinn airport is overseen by the national ISA, the
Estonian Competition Authority, although it is not clear if this pursuant to specific piece of
legislation.

E.129

PRM charges are included within the passenger charge. Security costs are paid by the
government and are directly charged through to airport users. There are no specific rules
regarding pre-financing in Estonia.

E.130

The role of the Estonian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.46: Estonian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Estonia
E.131

The Estonian Competition Authority (ECA) was designated as the ISA under the Directive in
2011. Tallinn airport stated that the ECA was also responsible for “overseeing” airport charges,
although it did not specify in what capacity. According to the airport, the level of charges at
Tallinn airport has also not changed since 2010.
Table E.47: Estonian ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Estonian
Competition
Authority

Competition
Authority

2011

Economy-wide

“Oversee” level
of airport
charges

Low (in relation
to airport
charges)
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Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.132

We have not received a response from the Estonian ISA. However the ECA’s reported level of
resources, as reported as part of our 2013 study, is shown in the table below.
Table E.48: Estonian ISA resources (2013)
Staffing levels

Staff skills

Financial means

Source of ISA funding

1 FTE (for airport charges)

Unknown

Unknown

State budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.133

We found the following information regarding the latest annual reports published by the
Estonian ISA.
Table E.49: Estonian ISA latest annual reports published
Year

Published
in

Description of report

Publicly available?

2015

Not stated

Report describing the ECA’s activities in
the year

http://www.konkurentsiamet.ee/public/A
nnualReports_/Annual_Report_2015.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.134

Although we have not received a response from the Estonian ISA, Tallinn airport charges have
not changed since the Directive was transposed into Estonian law in 2011. Therefore it is
unlikely the ISA has been required to settle any disputes. We are not aware that the airlines
have complained about this.

E.135

The opinions of stakeholders on the independence of the ISA are shown in the table below.
They do not allow us to assess of the effective independence of the ISA.
Table E.50: Estonian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

No response received from the ISA

Sufficiently independent as ISA is a
separate administrative body from
the airport ownership body

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.136

ISA decisions can be appealed at the Tallinn Administrative Court.
Application of the Directive in Estonia

E.137

Consultations on airport charges are held at least once a year with airport users. However, in
relation to infrastructure investment, Tallinn airport stated it holds consultations at least once
a year with airport users. In addition, it holds consultation in relation to its investment plans
for the next five years.

E.138

There were no significant issues highlighted by stakeholders, at a national or airport level. The
airport did state however, that application of the Directive is not proportionate at Tallinn
Airport as it has less than 3 million passengers and that the application results in additional
costs.
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Finland
The situation before the Directive was transposed
E.139

There was no airport charges regulation in Finland prior to the implementation of the
Directive. The ISA stated that at the time, charges were set in a consistent way with ICAO
principles prior to the introduction of the Directive and were not significantly affected by the
introduction of the Directive.
Airports in scope of the Directive in Finland
Table E.51: Airports in scope in Finland
Airport
name

Helsinki

2016 pax
traffic

Type of economic
regulation

Light handed
regulation

17.2m

Till

Text/Doc for
economic
regulation

Any other relevant info

Modified/hybrid
till

Law
(national/regi
onal)

The Finnish ISA considers
that the Directive
constitutes light handed
regulation. There is no
additional regulation

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.140

The only airport covered by the Directive in Finland is Helsinki-Vantaa airport, which is by far
the largest airport in Finland. The remaining 24 Finnish airports’ total traffic is fewer than 4
million passengers. Finavia Corporation – a company fully owned by the state – is the Airport
Managing Body for a network of 25 Finish airports, including Helsinki, as well as being the
national air navigation service provide (ANSP) for the entire country.

E.141

Finavia has a common charging system across all the airports within its network with common
rates across the majority of its airports. The only difference is at Helsinki airport where the
landing and parking charges are higher than in the rest of the network.
National transposition in Finland

E.142

Finland transposed Directive 2009/12 into national legislation through Law 210/2011 in March
2011. There are no specific rules regarding pre-financing except ICAO principles.

E.143

The role of the Finnish ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
Table E.52: Finnish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Finland
1.37

The ISA role was granted to the Finnish Transport Safety Agency (Trafi). Airport users can file
complaints concerning airport charges to Trafi and must do so within 30 days of a decision.
Decisions of Trafi can be appealed in court.

E.144

There is no economic regulation of Finnish airports beyond what is in the Directive; Trafi does
not appear to have the power to implement economic regulation at Finnish airports.
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Table E.53: Finnish ISA description
Name

Established
since

Type

Finnish
Transport Safety
Agency (Trafi)

Government
Agency

March 2011

Focus

Powers

Level of
activity

All transport
modes

Oversight of
aviation sector,
but no
economic
regulation

Moderate as
some
complaints
handled, but
small number
of staff

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.145

Trafi’s reported level of resources is shown in the table below.
Table E.54: Finnish ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

Estimated 0.2 FTEs
related to airport charges

Finavia stated Trafi were
“active and strict” in
enforcing the directive

Estimated €20,000 per
year for airport charges
related work (unclear
whether this is the FTE
cost)

Government budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.146

We found the following information regarding the latest annual reports published by Trafi.
Table E.55: Finnish ISA latest annual reports published
Year

20142016

Published by

Not stated

Description of report

Publicly available?

Short report on activity related to
the Directive

https://www.trafi.fi/filebank/a/14932797
10/b15968c6bc2c3e19cb02a7a92f1a7ef2/
25060Airport_Charges_report_2014_2015_ja_2
016.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.147

The complaints received by Trafi, their outcome and time taken to investigate them are shown
in the table below.
Table E.56: Finnish ISA complaints handling
Year

2011-2016

Complaints
received

10

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

By airlines,
related to the
level of charges

9 appeals
rejected, in 1
case Trafi
asked Helsinki
airport to
change their
pricing
decision

Within four
weeks when
rejected, within
four months
otherwise

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.148

The opinions of stakeholders on the independence of Trafi are shown in the table below.
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Table E.57: Finnish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Impartiality and transparency are
ensured through the Administration
Act and the Act on Openness in the
Public

Seen as fully independent by
Finavia

Not raised as an issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Finland
E.149

Helsinki airport arranges the consultation meetings yearly and separate additional meetings
concerning investments (Helsinki Airport Development Program). Schedules are set according
to the Act on the Airport Network and Airport Charges (and Directive). Trafi participates (as an
observer) to the yearly consultations. In the case of a disagreement, Trafi will study the pricing
decision and the justifications for the modification of the level of airport charges.

E.150

Until recently there was a tariff scheme in place in Finland that discriminated in favour of
domestic traffic. We understand that the situation is currently being corrected: Trafi requested
Finavia to change its passenger service charges to stop discrimination against Schengen
passengers.

E.151

An official press release, in 2011, stated: “regional airports made a network deficit of some
€22 million. Airport operations are profitable only at Helsinki-Vantaa airport and at three
airfields used for military aviation”. A survey carried out in 2011 for the Ministry of Transport
and Communications indicated that maintenance and air navigation services of regional
airports are funded by profits generated by commercial services, “which means that a crosssubsidisation system is in place”. The survey also established that income statements do not
sufficiently take into account investments necessary for the functioning of the airport
network. According to the same source, full cost-relatedness would mean that the unit rates in
the low-volume parts of the network (i.e. the regional airports) would grow by 2 to 4 fold.

E.152

Significant issues highlighted by stakeholders:


At national level:
 Charges across the network of Finland's airports are repeatedly quoted by the airlines
as being cost-related overall across the whole network, but not for individual airports
where airports with higher traffic may subsidise cost at smaller but higher-cost
airports.



At airport level:
 A lack of information on cost and asset allocation, and on the setting of the WACC
(which is different across different airports and the ANSP, which all are part of the
same organisation);
 Helsinki-Vantaa airport was quoted by users as having charges that are not costrelated (or where there was not enough information to make such analysis); and
 Users were not satisfied about the lack of detailed cost data (for instance, users were
not satisfied with the transparency of information).
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France
E.153

Note that the Final Report includes a case study on Nice airport which may provide some more
details on this specific airport.
The situation before the Directive was transposed

E.154

In France the law of 20 April 2005 and its subsequent application decrees reformed the French
regulatory regime. Before the Law 2005-357 of 20 April 2005, the economic oversight of
French airports was assumed by the General Directorate for Civil Aviation (DGAC), along with
the General Directorate for Competition Policy, Consumer Affairs and Fraud Control. They
calculated together the level of airport charges and fees on an annual, cost-plus basis and
submitted their proposition for approval to the Minister of Transport and the Minister of
Economy. Together they calculated the level of airport charges and fees on an annual, costplus basis and submitted their proposition for approval to the Minister of Transport and the
Minister of Economy. This procedure was set in the following articles of the Transports Code
(L.) and Civil Aviation Code (R.):





E.155

L. 6325-1 and R. 224-3-1, related to the general principles of charges setting (completed
by the arrêté du 16 septembre 2005 relatif aux redevances pour services rendus sur les
aérodromes);
R. 224-3-2 to R. 224-3-6, clarifying the procedure of approval of the charges for Stateowned airports, Aéroports de Paris (AdP)and airports with annual passenger traffic over 5
million passengers (competent authority, notification, role of the authority, sanctions);
L. 6325-2 and R. 224-4, related to the contracts of economic regulation, signed between
the State and state-owned airports as well as AdP airports.

The 2005 Law also maintained the existence of the Economic Advisory Committees
(Commissions Consultatives Economiques also called CoCoEco) that are present at each
airport and are responsible for issuing a non-binding opinion on the annual rate of airport
charges. These commissions are composed of representatives of airlines, professional
organisations and the airport management. In addition, the Law created the Airport
Consultative Committee (Commission Consultative Aéroportuaire, also called CoCoAero)
responsible for issuing non-binding opinions on economic regulation contracts (L. 6325-7 and
R. 224-3, related to the consultation and the consultative commission (creation, composition,
modality of reunion, information to provide). The composition of the CoCoAéro differs from
that of the CoCoEco. The CoCoAéro does not include airport or airline representatives. It is
composed of seven members and experts: a person nominated by the President of the French
Parliament (Higher Chamber), a person nominated by the President of the French Senate
(Lower Chamber), a member or former member of the Conseil d’Etat, a member or former
member of the French national Audit Court, and three persons selected by the Civil Aviation
Minister and the Economy Minister, with one at least being an expert in air transportation
economics.
Airports in scope of the Directive in France
Table E.58: Airports in scope in France
Airport
name

2016
pax
traffic

Type of
economic
regulation

Till

Text/Doc for
economic
regulation

Paris
Charles de
Gaulle

65.9m

Price cap

Hybrid till

Airport CRE
(2016-2020)

Any other relevant info
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Airport
name

2016
pax
traffic

Paris Orly

31.2m

Nice

12.4m

Type of
economic
regulation

Till

Text/Doc for
economic
regulation

Any other relevant info

Price cap

Single till currently
with plans by
airport to move to
hybrid till

Airport CRE to
be agreed by
end of 2017

In case study. Subject to a
specific concession
contract. Privately
managed

Airport CRE
(2015-2019)

Subject to a specific
concession contract.
Privately managed

Airport CRE
(2014-2018)

Subject to a specific
concession contract.
Privately managed

Lyon

9.5m

Price cap

Hybrid till (acc. to
SDG)
Single till (acc. to
airport)

Marseille

8.4m

Rate of Return

Single till

Toulouse

8.0m

Price cap

Single till

BâleMulhouse

7.3m

Rate of Return

Single till

Bordeaux

5.7m

Rate of Return

Single till

Nantes

4.7m

Rate of Return

Single till

FR/CH bi-national airport

Soon to be in scope of the
Directive

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.156

The two largest French airports, Paris Roissy Charles De Gaulle (CDG) and Paris Orly (ORY) as
well as a number of small business airports are operated by Aéroports de Paris (ADP). Both
airports have a common charging system and there is only one user consultation for both
airports.

E.157

There is also an airport network in Lyon where both airports (St-Exupéry and Bron) are under
the same management. In the Cote d’Azur, the operator of Nice airport also operates the
nearby Cannes airport (which is mainly focussed on business aviation).
National transposition in France

E.158

The French authorities transposed the Directive through modification and creating of new
Articles, namely:



E.159

L. 63325-7, R. 224-3 (complemented by the text29 of 16 January 2012;
R. 224-7 to R. 224-10, defining the competence of the ISA (article 11 of the ACD).

Originally, it was the Direction du Transport Aérien (part of DGAC), that had been designated
as ISA by the ruling n°2011-1965 of the 23rd of December 2011, art.1-VI. In February 2010,
the French Competition Authority (Autorité de la Concurrence) highlighted, in an opinion30,
some significant issues regarding the economic regulation of the Paris airports as well as
concerns regarding the independence of the role of the regulator In particular it stated that:

29

Arrêté du 16 janvier 2012, relatif à la transmission d'informations préalables à la fixation sur certains
aérodromes des redevances du R. 224-1 du code de l'aviation civile)
30

Avis n°10-A-04, http://www.autoritedelaconcurrence.fr/pdf/avis/10a04.pdf
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There was confusion of the role of the State between its role as a shareholder (of
Aéroports de Paris for instance) and its role as a regulator;
The creation of the Airport Consultative Committee (Commission Consultative
Aéroportuaire, or CoCoAero), composed of independent persons, could not alone
overcome the potential conflicts of interest, since its opinions are purely consultative; and
There was a lack of transparency and independence.

E.160

Following an appeal to the Conseil d'Etat on the lack of independence of the previous ISA,
decree No. 2016-825 of 23 January 2016 introduced CGEDD (Conseil Général de
l’Environnement et du Développement Durable) as the new ISA for airports above 5 million
passengers. It was officially designated in June 2016. For airports under 5 million passengers, it
is the former ISA who undertakes the role.

E.161

According to the French Ministry, no aspect of the airports charges process or level of airport
charges are fixed for longer than 5 years. Nonetheless, five-year economic regulation contract
(Contrat de Régulation Economique or CRE) can be signed between the government
(represented by the DGAC) and the airport managing body of a state-owned airport and with
Aéroports de Paris. These contracts specify an investment plan, quality of service indicators
and objectives with financial incentives, and the annual maximum for the mean rate of
evolution of the charges, corresponding to a fair return on the capital invested over the
duration of the contract, according to a business plan. Those contracts define the regulated
activities and are based on a relevant level of the WACC for the five years, which leads to a
price-cap regulation.

E.162

Airport users, their representatives or associations of airport users are consulted on the terms
of these contracts, as well as the CoCoAero which provides a referral (non-binding) opinion.
Currently (middle of 2017), three airports management bodies have this type of contract:
Aéroports de Paris S.A. (for Paris-Charles-de-Gaulle and Paris-Orly airports), Aéroports de Lyon
S.A. (for Lyon-Saint Exupéry airport) and Aéroport de Toulouse Blagnac S.A. (for ToulouseBlagnac airport). Nice airport is expected to have its first CRE by the end of 2017 a draft of
which was developed in 2016.

E.163

France applies the opt-out provided for in Article 6 5(a). CGEDD approves (or not) the airport
charges proposals each year for each airport in scope. The ISA can require the airport
managing body to provide additional information to justify the system and the level of charges
to be applied. Interested parties, on demand, can also make representations to the ISA.
However, if the ISA rejects an airport’s proposal, no new consultation of users on the revised
airport proposal is required, as per Article R224-3-4.III. The ISA publishes its decision to
approve, or reject, the system and the level of airport charges within one month and the
absence of an explicit rejection during this timeframe represents approval. Where the ISA
rejects an airport proposal, according to Article 14 of the ISA’s internal regulation, the
reasoning justifying the rejection is contained in the “rapport d’instruction”, which is available
to interested parties. However, according to one stakeholder, the reasoning contained in the
report does not bind the ISA and is therefore not “appealable or actionable”.

E.164

The only way that CGEDD decisions can be appealed by any airport, airline or any other
interested party is to lodge an appeal with the Conseil d’Etat (the administrative court which
decides as a last resort). The decisions of the Conseil d’Etat are binding. The Minister of
Transport, on demand of the users or at its own discretion, can also refer any dispute to a
commission ("airport consultative commission"), which renders a consultative view to the
Minister. For other airports outside the scope of the Directive, disputes can be solved by the
administrative judge if an appeal is lodged.
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Table E.59: French procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.165

There are several other relevant legislative texts to be highlighted in the case of France:






Article R224-2 of the Civil Aviation code restricts differential pricing of facilities for airport
facilities built before 2005. This means that French airports wishing to differentiate
services for low-cost airlines for instance must have a separate and specific terminal. This
is the case with Billy at Bordeaux, mp2 at Marseille, terminal 3 at Lyon. The same article
also imposes cost-relatedness of airport charges to airport managing bodies.
Decree No 2007-244 of 23 February 2007 relating to the specifications applicable to
concession contracts for State-owned aerodromes, as well as the individual concession
contracts for each of the airports with a concession contract (Toulouse, Lyon and Nice) are
also to be considered. Under the concession contract between the State and the
concessionaire, certain operating procedures may be called into question by the ISA if it
considers that this may lead to discrimination.
Specifically for Aéroports de Paris, Article L.6323-1 of the Transport Code related to its
CRE.

E.166

Under L.6325-1 of the Transport Code, pre-financing is possible for future expenditure related
to the construction of new infrastructure or installations before they are put into service. An
authorisation by the DGAC is required when an airport wants to begin major infrastructure
investments.

E.167

The PRM charges are applied to departing passengers. In accordance with European
Regulation 1107/2006, PRM charges which apply to departing passengers are subject to
separate accounting and a 100% recovery of the costs incurred. The ISA (which in the case of
PRM is CGEDD too since June 2016) verifies its accuracy. The cost of security in France is
financed through a tax on passengers that is redistributed to all French airports and not
through a charge. The ISA does not have competency on security taxes. Instead it is the State
(the DGAC) which controls its use.

E.168

Directive 2014/23/EU is transposed in French legislation as Ordinance n°2016-65 of January
29, 2016. This text does not compromise the ability of the French ISA to apply the ACD. The
ISA indicated that in principle, it is up to the State (the DGAC) to ensure that the requirements
of Directive 2014/23/EU are applied. If, within the scope of its investigations, the ISA identified
irregularities, it would inform the DGCA.
The Independent Supervisory Authority in France

E.169

The ISA is the Conseil général de l’environnement et du développement durable or CGEDD. It is
directly placed within the General Inspectorate of the Ministry of Transport. The ISA does not
cover other transport sectors and is the only authority in charge. Its members are appointed
for a period of five years. Members cannot exercise, or have exercised, functions related to
the ownership or control of airports or air carriers, must not be in a conflict of interest and
must sign a declaration of commitment and confidentiality and a declaration of interest.

E.170

Each year, airports under the competence of the ISA submit their airport charges for approval.
The ISA verifies that:
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2.
3.

4.

The correct application of the procedure of consultation, namely, that the required
information have been provided and that the consultation has been held in due time;
That the changes in the system or in the level of airport charges are non-discriminatory,
that the changes are moderate (hence assuring that some airport users do not see their
situation at a particular airport dramatically changed), that the new system or level of
airport charges respects the national general rules about charges (namely, that the
charges are cost-related, and in case a service is partially financed by a charge related to
another service, that this cross- financing is small);
That the airport managing body receives a fair return on the capital invested, without the
total revenue of the charges exceeding the total cost of the services provided (cost of
capital included). This type of regulation is a rate-of-return regulation.

E.171

Before an economic regulation contract is signed, the ISA also verifies that it leads to a fair
return on the capital invested and provides approval, which has to be respected by the
Minister for Transport. Then, annually, the ISA verifies that the system and the level of airport
charges respects points 1 and 2 mentioned above, and that the contract is respected. In the
absence of a contract, the ISA ensures that the airport operator receives a fair remuneration
of the capital invested with respect to the WACC calculated on the regulated perimeter.

E.172

French rules also allow the ISA to set the level of airport charges itself if the situation is
blocked for more than two years.

E.173

The French regulation defines the compulsory documents and information the airport must
provide to the users (including a presentation of the methodology on which the pricing
proposition is based). The users' committee votes on the tariffs proposal, although the vote is
not binding. The airport then takes into account the remarks made by users during the
consultation committee but does not have to explain how.

E.174

To check that the consultation between users has been respected, the ISA indicated that the
CoCoEco minutes enables it to verify that the consultation has been carried out in accordance
with Articles 6 and 7 of the Directive. Furthermore, the ISA can consult with any party involved
during the consultation process. The ISA regretted however that the transparency of opinions
of the CoCoEco was sometimes a little unclear. Airline stakeholders complained that in the
case of Aéroports de Paris, its 2016-2020 CRE (which was signed prior to the 2016
amendments of the Civil Aviation Code (Article R-224-8 and R224-10) which requires ASI
approval of the CRE signed between the State and the airport), disregarded the opinion of the
CoCoAero of June 2015.

E.175

On investment programs, users are consulted. Nevertheless, the French ISA is not entitled to
evaluate whether or not the investment proposed by the airport is relevant, unlike the French
DGAC.

E.176

It should be highlighted that when an economic regulation contract is signed, the drafting of
the contract and the negotiation take place between the airport managing company and DGAC
(on behalf of the French government). The French ISA is not involved and its role only relates
to ensuring that the airport managing body receives a fair return on the capital invested. It is
with DGAC that the airport defines the perimeter of regulation and that the allocation of
assets (in the case of a dual or hybrid till) is discussed.

E.177

Specifically for airport networks, there was some disagreement between the responses of the
ISA and the Ministry as to whether Article 7 of the Directive on transparency is applied at the
level of each airport in Paris or at network level (Aéroports de Paris). We understand from our
own analysis that it is applied at the network level.
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Table E.60: French ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

CGEDD

Inspectorate

June 2016

Airports above 5
million pax

Also in charge
of regulatory
measures

Not specified
but likely to be
important

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.178

The French ISA’s reported level of resources is shown in the table below.
Table E.61: ISA resources in France
Staffing levels

Staff skills

Financial means

Source of ISA funding

4 FTEs

Unclear

Annual budget of €
600,000

Unclear

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.179

Because the CGEDD was only designated in June 2016, no report has been published yet. The
CGEDD does not resolve disputes between airlines and airports since it approves the charges
itself; it has therefore not received any complaints.

E.180

The independence of the ISA was assessed as follows:
Table E.62: French ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

The CGEDD is intended to make
recommendations freely to the
Minister for Environment, Energy
and Marine Affairs and to the
Minister for Transport.
The French ISA cannot receive any
instruction by the Minister of Civil
Aviation

The response from airports was
mixed. Some stated the ISA is
sufficiently independent, others say
otherwise.
However most noted CGEDD
appears more independent than
DGAC, although it is too early to tell
conclusively

Airlines stated they did not consider
CGEDD to be sufficiently
independent

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in France
E.181

Significant issues highlighted by stakeholders:


At national level:






Many airlines stated they did not consider the French ISA to be independent as until
recently it was a shareholder in many French airports;
The ISA also has no role in determining the WACC at airports operated under
concessions; and
CoCoAero’s opinion is not taken into account.

At airport level:


The existence of 5-year CREs not consulted with the airlines means the charges
profile is already set and airlines’ opinions are not taken into account;

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report




Airlines highlighted the use of hybrid and dual till systems at AdP airports and airports
under concessions was not discussed with them before they were mandated; and
At airports operated under concessions, airlines stated engineered parameters meant
consultation processes have been rendered pointless and left no room for the ISA to
intervene.
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Germany
E.182

Note that the Final Report includes a case study on Frankfurt airport which may provide some
more details on this specific airport.
The situation before the Directive was transposed

E.183

Germany already had an established method for approving airport charges in place when the
Directive was implemented, with airport and airline stakeholders agreeing that the impact of
the Directive has been very limited in Germany.

E.184

After consulting with airlines, airports were required to submit their charges to the
appropriate state supervisory authority for approval under Section 43 of the Air Traffic
Licencing Regulations Act. The state supervisory authority normally approved the airport
charges. The law did not define exactly how airport charges should have been regulated;
however there was a common practice. In general, a dual till approach was applied at all
airports with a rate of return regulatory regime in place.
Airports in scope of the Directive in Germany
Table E.63: Airports in scope in Germany
2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Frankfurt

60.7m

Rate of Return (acc. to
ISA)
Light-handed regulation
(acc. to airport)

Dual

National law

Munich

42.3m

Rate of Return

Dual

National law

Berlin
(Tegel &
Schönefeld)

33.0m
(21.3m &
11.7m)

Rate of Return

Dual

National law

Düsseldorf

23.5m

Rate of Return
No regulation acc. to ISA

Dual

National law

Hamburg

16.2m

Rate of Return

Dual

National law

Cologne

11.9m

Rate of Return
No regulation acc. to ISA

Dual

National law

Stuttgart

10.5m

Rate of Return

Dual

National law

Hannover

5.4m

Light-handed regulation
(acc. to airport)

Dual

National law

Airport
name

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.185

A specific characteristic of airport regulation in Germany is that a dual till system is in place at
all major airports covered by the Directive. We understand that this is not a requirement in
law, but that the law leaves airports free to decide. In theory, airport charges remain subject
to traditional cost-base regulation but airports and airlines can enter into long term
agreements so that a price-cap is introduced.

E.186

According to German law (§19b (1) LuftVG - AviationAct) airport charges need to be
modulated based on noise criteria and shall be modulated on emission criteria.

E.187

In 2000, Germany’s first price cap regulation was introduced for Hamburg Airport (a
temporary price cap had been implemented for Berlin airports since the late 1990s and
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planned for the new BER Airport, but was abandoned due to the failure of privatisation
processes in 2003). This regulation was applied on a voluntary basis. As the Federal
Government refused to change the legal structure, price cap regulation was included in a
public legal contract between Hamburg Airport and the Ministry of Economic Affairs of
Hamburg. Both parties agreed to the first five-year price cap period from January 2000 to
December 2004 for landing fees, passenger handling fees, noise level charges and aircraft
parking fees. Upon the extension agreement, the second five-year price cap period
commenced in January 2005. A third agreement was signed in January 2010, but has not since
been renewed. Where there is no such agreement, charges are consulted upon on a yearly
basis. Between 2010 and 2015 there was an agreement on the airport charges development
(Fee Contract) in place at Frankfurt airport. After 2015, no agreement was found between
both parties. Flughafen Berlin Brandenburg GmbH (FBB) is the only airport network in the
country and is responsible for Berlin’s Tegel and Schönefeld airports.
E.188

Most German airports are publicly owned. Fraport AG is owned by the State of Hessen (31%),
20% by the city of Frankfurt, 8.45% by Lufthansa. Munich airport is owned by the State of
Bavaria 51%, the Federal State of Germany 26%, and the City of Munich 23%. FBB is owned by
the State of Brandenburg 37%, by the State of Berlin 37%, and by the Federal State of
Germany 26%. The Federal Government also owns shares in Cologne/Bonn.
National transposition in Germany

E.189

The Directive was transposed in Germany by the 14th Act to modify the German Aviation Act
(Luftverkehrsgesetz – LuftVG) which came into force on 9 May 2012. The previous rules in
section 43 of the Regulations on Certification and Licensing in Aviation were repealed. The
existing national authorisation system and the German administrative structures were
retained.

E.190

Under paragraph 19b of the Aviation Act, airport charges remain subject to traditional costbase regulation with a dual till approach. Pre-financing is allowed in Germany under specific
rules, however in practise it is not used.
Table E.64: German procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.191

During the approval process, users have the opportunity to comment on the application
submitted by the airport to the ISA. The airport then has the opportunity to address the user
comments. The ISA verifies the arguments of the both parties in the approval process.

E.192

Security costs are recovered from both a security charge component in the passenger charge
(Sicherheitsentgelt) as well as from the security fee (Luftsicherheitsgebühr) levied by the state.
The security charge levied by the airport must only be based on costs for which the airport is
responsible and are subject to approval. Berlin Airports state the charge is to refinance the
costs incurred as a result of the German Aviation Security Act (§8 LuftSiG). The screening of
passengers and hand-luggage is financed by the security fee (Luftsicherheitsgebühr), which is
levied by the state, and charged directly to airlines by the Government.

E.193

PRM charges are omitted from the AviationAct and can be charged without the approval of an
authority. Both however are normally consulted on at airport user consultations.
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The Independent Supervisory Authority in Germany
E.194

The ISA powers were granted to the regional ministry in each of the 16 Federal States, and not
to the Federal State. This means that in Germany there are 16 different ISAs, one per State. In
Hesse the ISA is the Ministry of Economics, Transport and Regional development (HMWVL),
whilst in Brandenburg it is the Ministry for Infrastructure and Agriculture. The Federal ministry
of transport and digital infrastructure (BMVI) retains a right of supervision and court review,
but is not an ISA.

E.195

A key feature of ISAs in Germany is, according to German law and according to what ISAs,
German airports and airlines have told us is, that ISAs see themselves not as “approval
authorities”, but rather as “supervisory authorities”. Their role is to ensure that all conditions
in the Aviation Act have been adhered to (time-scales, provision of information, etc.) from a
process point of view. They provide economic oversight, and can do ex-post checks and look at
potential abuse, but cannot set ex-ante rules. The ISA may also participate as an observer
during the airport user consultation.
Table E.65: German ISAs description
Name

Type

Established
since

Powers

Level of
activity

Hessian Ministry for Economy, Energy,
Transport and Land development
(FRA)

Regional
Ministry

2012

Approval, Ex-post
evaluation

High

Ministry for Construction, Housing,
Urban Development and Transport
NRW - (DUS, CGN)

Regional
Ministry

2012

Approval, Ex-post
evaluation

Unclear

Ministry for Transport and
Infrastructure Baden-Württemberg
(STR)

Regional
Ministry

2012

Approval, Ex-post
evaluation

Unclear

Bavarian Ministry of the Interior for
Building and Transport (MUC)

Regional
Ministry

2012

Approval, Ex-post
evaluation

Unclear

The Lower Saxon Ministry for
Economy, Employment and Transport
(HAJ)

Regional
Ministry

2012

Approval, Ex-post
evaluation

Unclear

Ministry of Economy, Transport and
Innovation Free Hanseatic City of
Hamburg (HAM)

Regional
Ministry

2012

Approval, Ex-post
evaluation

High

Berlin Airports – Two airports serve the city of Berlin: Schönefeld (SXF) located in Brandenburg State and Tegel (TXL)
located in the city of Berlin. Owing to their location in different Länder they are administered by different ISAs.
Brandenburgian Ministry of
Infrastructure and Federal State
Planning Brandenburg - (SXF/BER)

Regional
Ministry

2012

Approval, Ex-post
evaluation

Unclear

Senate Administration for Urban
Development Berlin (TXL)

Regional
Ministry

2012

Approval, Ex-post
evaluation

Unclear

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis.
Note: in other States, the airport traffic is below the threshold, so no information for the ISA is presented here.

E.196

The ISAs indicated that their levels of resources were as below. Number of staff is usually very
limited compared to the complexity of the issues and the size of some airports (which are
sometimes some of the largest of Europe), but most ISAs are able to rely on external expert
studies.
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Table E.66: German ISA resources in 2016/2017
State

Staffing levels

Staff skills

Financial means

Source of ISA funding

Hessen

0.5 FTE (solely
airport charges)

Legal

Unclear

State Budget

NRW

Not Stated

Unclear

Unclear

State Budget

BadenWürttemberg

Awaiting Response

Unclear

Unclear

State Budget

Bavaria

3 Employees (not
FTEs)

Unclear

Unclear

State Budget

Berlin

Awaiting Response

Unclear

Unclear

State Budget

Lower Saxony

1 FTE

Unclear

Unclear

State Budget

Brandenburg

<1 FTE

Unclear

Unclear

State Budget

Hamburg

Awaiting Response

Unclear

Unclear

State Budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.197

We found the following information regarding the latest annual reports published by the
German ISAs.
Table E.67: German ISA latest annual reports published
State

Hessen

NRW

Year

2016

2015

Published

Description of report

Publicly available?

Unclear

1 Page – Summary of charges
approval procedure for charges
st
beginning 1 January 2017.

https://wirtschaft.hessen.de/verke
hr/luftverkehr/reisen-arbeiteninformieren/datenfakten/jahresbericht-zurgenehmigung-der

Unclear

1 Page – Summary of activity.
No increase in airport charges
requested by DUS or CGN for
2016.

http://www.mbwsv.nrw.de/verkehr
/_pdf_container/Jahresbericht2015_Entgelte.pdf
https://vm.badenwuerttemberg.de/de/mobilitaetverkehr/luft/flugplaetz
e/

BadenWürttemberg

2015/
2016

Unclear

1 Page – Summary of charges
approval procedure for charges
st
beginning 1 January 2014.
Charges have since remained
unchanged

Bavaria

2016

Unclear

1 Page – Summary of charges
approval process for charges
st
beginning 1 January 2017.

http://www.stmi.bayern.de/assets/
stmi/vum/luft/jahresbericht_flugha
fenentgelte_2016.pdf

Berlin

Not available

Lower Saxony

2016

Oct/16

1 Page – Summary of charges
approval procedure for charges
st
beginning 1 January 2017.

http://www.mw.niedersachsen.de/
startseite/themen/verkehr/luftverk
ehr/flugplaetze_niedersachsen/flug
hafen_hannoverlangenhagen/derflughafen-hannover-langenhagen15981.html

Brandenburg

2016

Apr/17

1 Page – Summary of charges
approval process for charges
st
beginning 1 January 2017.

http://www.mil.brandenburg.de/m
edia_fast/4055/20170403%20Jahre
sbericht%202016.pdf

Hamburg

2015

May/16

1 Page – Summary of charges
approval procedure for charges
st
beginning 1 January 2016.

http://www.hamburg.de/bwvi/flug
betrieb-uebersicht/

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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E.198

Complaints received were as follows.
Table E.68: German ISA complaints handling
Complaints
received

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

Hessen

1

An airline filed an
action against the
2017 Frankfurt
airport charges at
the end of 2016

Yet to be
pursued

NA

NA

NRW

None

-

-

-

-

BadenWürttemberg

Declined

NA

NA

State

Parties in the
long-term
agreement have
disputed the
period of validity

Bavaria

1

Berlin

No response

Lower Saxony

None

-

-

-

-

Brandenburg

None

-

-

-

-

Hamburg

No response

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.199

The independence of the ISAs was assessed as follows.
Table E.69: Germany ISAs independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

The Federal Ministry of Transport
and Digital Infrastructure and the
ISAs maintain the opinion that the
departmental separation between
the state ministries operating as the
ISA and the finance ministries, who
often manage holdings at airports,
are sufficient in guaranteeing
separation and independence.

Independence according to
airports consulted

All airports believe that the
ISAs operate independently
and that functional
separation between
government departments are
in place

Independence according to airlines
consulted
The association of German airlines BDF
contends that this allocation of powers
does not ensure independence and leads
to a conflict of interest. While the
Ministries of Transport in the Federal
States do not own any airports, the
Ministry of Finance will often be a
shareholder of the airport that the
Ministry of Transport regulates. In
addition, the role of the ISAs cannot be
scrutinised under the application of
art.6(5) in Germany

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.200

Airport operators are able to appeal the authorisation decisions of the ISA. Airport users can
have the charging regime reviewed by the civil courts, but they cannot appeal directly to the
ISA. Airport operators can also appeal the ISAs’ decisions to the administrative court, where
the charges will be reviewed. The ISAs grant no legal rights to airlines in the regulation
process, however there is currently a case in Berlin where airlines are trying to bring the ISA to
the administrative court (rather than the civil court) on matters related to approval of airport
charges. The legality of this is currently being judged by the supreme administration court of
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Germany. According to the German Airport Association, if airlines were able to appeal against
ISAs decisions, this would have a strong impact in Germany.
E.201

The German Monopolies Commission (Monopolkommission) (an independent expert
committee, which advises the German government and legislature in the areas of competition
policy-making, competition law, and regulation) stated in September 2016 that “while
liberalisation has led to significantly more intensive competition between airlines, government
regulation continues to be necessary in principle at airport level”. The Monopolies Commission
also stressed the need for an independent, central authority which should undertake the
approval of charges, and for market power analysis to establish which airports in Germany
require regulation. It also stated that



E.202

If there is no market power, extensive charge regulation should be avoided in favour of a
solution negotiated between airports and airlines.
If there is permanent market power, however, an incentive-based ex-ante regulation
should be considered instead of the currently widespread cost-based charge regulation.

The Monopolkommission also highlighted that “under the procedure for authorising charges
currently practiced in Germany, many Länder have a dual role as both owner and regulatory
authority, as a result of which conflicts of interest cannot be ruled out”.
Application of the Directive in Germany

E.203

Significant issues highlighted by stakeholders included:


At national level:
 Climate between airports and airlines has worsened. Airlines are calling for a
nationwide anti-trust and competition authority for fees. ;
 According to an ISA, airlines are trying to derive more extensive rights than they
possess under national law from the Directive;
 Airlines claim airports hold substantial market power, but some ISAs disagree with
that view;
 Airlines claim that Central Infrastructure charges have been excluded from the scope
of 19b, meaning that airlines are not consulted upon and that these charges are not
taken into account in the calculation of the total aeronautical revenues;
 Airlines claim that there are some conflicts between the ISA and the owner role. They
think that whilst ISAs may be functionally independent from the owner of the airport,
they are politically dependent.;
 Airlines also claim that the ISAs, whist officially in charge of approving charges,
merely approve any airport charge increase. The only example where this has not
been the case is at Frankfurt airport in 2016; and
 Airlines also claim that they do not have enough transparency on the costs of
airports, or methods used to calculate the WACC.
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Greece
The situation before the Directive was transposed
E.204

Before the implementation of the Directive, the only regulation relating to airport charges was
in place for Athens International airport through the provisions of the Airport Development
Agreement, a legally binding concession agreement. The ISA did not indicate that there was
any economic regulation applicable to other airports in Greece.
Airports in scope of the Directive in Greece
Table E.70: Airports in scope in Greece
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
eco regulation

Any other
relevant info

Athens

20.0m

Rate of return

Dual till

Law (national)

Airport
Development
Agreement

Heraklion

6.1m (2015)

No regulation

-

-

-

Law (national)

Regional
airports (Cluster
A) concession
agreement

Thessaloniki

5.3m (2015)

Price cap (from 2017)

Dual till

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.205

In Greece, the Directive applies to Athens, Heraklion and Thessaloniki airports. Athens airport
operates under a concession governed by the Airport Development Agreement. Thessaloniki,
Heraklion and the other regional airports (36), were state-owned without any corporate
structure and supervised by the Hellenic Civil Aviation Authority. From early 2017,
Thessaloniki, along with 13 of the regional airports, have been operated by Fraport Greece
under two separate concession agreements, covering seven airports each. Heraklion and the
remaining regional airports (23) continue to be state-owned without any corporate structure
and supervised by the Hellenic Civil Aviation Authority (HCAA). A procurement process to
replace Heraklion airport with a new airport at Kastelli is ongoing; GEK Terna in partnership
with GMR Group is the preferred bidder.

E.206

Athens International Airport (AIA) is operated by a 30-year concession company (expiring June
2026) responsible for the construction, financing, operation and maintenance of the Athens
International Airport through a concession agreement (Airport Development Agreement or
ADA), which was ratified as law (2338/95) as part of the procurement of the new airport in
1995. Recently, the existing concession at AIA was extended by 20 years. IATA stated that no
engagement with users took place during these negotiations, despite its request to be
involved.

E.207

Thessaloniki and 13 other regional airports are operated by Fraport Greece under a 40-year
concession (commencing April 2017) involving the upgrade, maintenance, management, and
operation of the airports in two clusters (seven airports in each). The concession agreements
were ratified as law (4389/2016).

E.208

Since 2017, there effectively exist two airport groups in Greece, plus Athens airport which
operates standalone. These are:



14 regional airports, including Thessaloniki, that are operated by Fraport Greece; and
24 regional airports, including Heraklion, that are state-owned and overseen by the HCAA.
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E.209

We understand that all the regional airports used common charges until 2016. The two
concession agreements (Group A and Group B) governing the 14 airports operated by Fraport
are common, but charges may evolve independently at each airport. Arrangements at the 24
regional airports that are state-owned are not understood to have changed. The Greek ISA
stated networks are seen as cost effective and that economies of scales are realised, although
it did not confirm that it treats the airport groups above as networks.
National transposition in Greece

E.210

The Directive was transposed into law through Presidential Decree (PD) 52/2012. As noted
above, charges at Athens and Thessaloniki (and 13 regional airports outside the scope of the
Directive) are also governed by law 2338/95 and 4389/2016, respectively.

E.211

The Hellenic Civil Aviation Authority (HCAA) is currently performing some of the ISA tasks
defined under the Directive. Law 4427/2017 for the reorganisation of the HCAA (and partly
reorganising the ISA) is currently going through the Greek legislative process and once it is in
effect the ISA is expected to assume full duties. IATA stated that airport users have not been
consulted on these changes.

E.212

The role of the ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table below.
Table E.71: Greek procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.213

The Greek ISA stated that there are no specific rules regarding the pre-financing of
infrastructure in place. Athens airport added that according to the PD 52/2012 which
incorporated Directive 12/2009 into the Greek legal system, consultation on infrastructure is
part of the regular annual consultations. IATA noted that investment decisions at Athens are
made to fulfil the requirements fixed in the concession agreement and that users are not
involved in these decisions, the prioritisation of investments or their phasing.

E.214

PRM charges and security charges are levied separately from passenger charges at all airports,
with the Greek ISA responsible for maintaining oversight of these.

E.215

In the event of disagreement between the airport and its users with regard to any decision of
the airport which amends the effective charging system or the level of the charges, the users,
are entitled to appeal before the Greek ISA. This appeal should be filed within twenty days
after the airport’s decision being shared and should be justified and sufficiently substantiated
in order to be examined by the Greek ISA.

E.216

The Greek ISA shall examine the decision appealed against with regard to its legality and its
substance. The involved parties shall submit the particulars of their case with their views upon
invitation by the Greek ISA. The order of examination shall be set based on the priority
principle (“first-come first-served”). Specifically, the Greek ISA shall examine the justification
of the airport’s decision with regard to any amendment to the airport charging system or the
level of the charges and a final decision shall be issued as soon as possible and in any case
within four weeks from the appeal being filed.
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The Independent Supervisory Authority in Greece
E.217

The Hellenic CAA (HCAA) is the designated ISA, which is expected to assume full duties, in line
with the requirements of the Directive, as a result of its ongoing reorganisation relating to Law
4427/2017. The HCAA is also responsible for economic regulation of the airports operated
under concessions. The remit of the HCAA is evolving, with its ongoing reorganisation and the
recent privatisation of the regional airports. As a result of the reorganisation, it is expected
that legal, functional and financial separation will be established between the regulator, and
the air navigation service provider and airport operator. From an airport charges perspective,
it is expected that the new regulator will be designated as the ISA responsible for economic
regulation under Article 6(3) and for ensuring the compliance with the Directive at all
concerned airports, including concessioned airports.
Table E.72: Greek ISA description
Name

Hellenic CAA

Established
since

Type

Full duties
assumed from
2017

CAA

Focus

Aviation

Level of
activity

Powers

Also
responsible for
economic
regulation

Unclear: No
answer
submitted on
staff resources.
Low level of
complaints.
Evolving remit

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.218

The ISA did not provide a response about its number of staff or level of resources.

E.219

Law 4427/2017 foresees the functional and financial independence of the HCAA. It allows for a
levy to be imposed on airport users and airport managing bodies to fund the HCAA’s activities.
This levy will be based on the principles of proportionality, transparency and nondiscrimination and shall be set by joint decision of the Ministry of Infrastructure, Transport
and Networks and the Ministry of Finance. Transitional arrangements are in place to address
the immediate expenses of the ISA and its smooth operation (part of the fixed prepayment
established in the HCAA with PD 125/1984 (A 39) may be allocated to a management officer of
the ISA, in accordance with the provisions of articles 46 (3) and 47(1) of L. 2362/1995 (Α` 247)).

E.220

An annual report has not yet been produced by the HCAA.

E.221

The HCAA’s reported level of resources is shown in the in table below.
Table E.73: Greek ISA resources
Staffing levels

Not provided

Staff skills

Unclear

Financial means

Not stated

Source of ISA funding
Historically: funded by
State.
Foreseen: levy on airport
users and airport
management companies.
Transitional provisions in
place

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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E.222

Just one complaint has been examined by the HCAA under the Directive, relating to
discrimination for passenger terminal charges at Athens in relation to EU Extra Schengen
passengers. The outcome of this case was not provided.
Table E.74: Greek ISA complaints handling
Complaints received

Complaint description

Outcome

Time taken for
resolution

Decision appealed

One

Discrimination for
passenger terminal
charges at Athens in
relation to EU Extra
Schengen passengers

Not provided

Not provided

Not provided

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.223

The opinions of stakeholders on the independence of the HCAA are shown in the table below.
Table E.75: Greek ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Law 4427/2017 foresees the
functional and financial
independence of the ISA

The ISA is not legally or functionally
independent from Hellenic Civil
Aviation Authority (HCAA), which
until April 2017 was the operator of
all Greek Airports (with the
exception of Athens Airport) and all
employees and managers of the ISA
are HCAA employees.
The ISA is however in the process of
gaining full independence (legal,
functional and financial separation
between the ISA, and the ANSP and
airport operator.

Independence according to airlines
consulted

Historically, ISA part of
governmental body also tasked
with overseeing state-owned
airports (except Athens airport).
From 2017 (2001 for Athens) ISA
also constrained by concession
agreements for the 14 regional
airports (including Thessaloniki)

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Greece
E.224

Airport charges at Athens airport are set under a dual-till with a cost plus mechanism (or
profit-cap mechanism) on “air activities” with a 15% return on equity cap. The airport levies
two types of aeronautical charges:



E.225

“Classic” aeronautical charges for the use of runway, parking, passenger, cargo and
centralised infrastructures.
The “Airport Development Fund” (ADF) which was introduced into the ADA in order to
fund construction of aviation infrastructure and is a tax: a “Passenger Departure Fee” is
collected by the Hellenic Civil Aviation Authority, with 75% of the amount collected
transferred to Athens International Airport.

The HCAA has participated in the consultation process at Athens airport as an observer. IATA
stated that until 2017, consultation with users on airport charges did not take place.
Engagement in 2017 was not seen as meaningful, since data was mainly provided for
information and is determined by the concession agreement.
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E.226

It is not clear whether a consultation process took place at the state-owned and managed
airports in Thessaloniki and Heraklion, while they were under HCAA management. Heraklion
continues to be operated by HCAA, and responsibility for consultation would remain with
HCAA. Fraport entered into consultation with the users only at Thessaloniki airport in July
2016, in advance of taking over operations in April 2017. This consultation did not result in any
disagreements submitted to the HCAA – although it is not clear that the ISA was/is yet fully
operational.

E.227

At national level (relating to the concessions of the regional airports) and at airport level
(relating to the concession of Athens airport), stakeholders highlighted the constraint that the
concession agreements, promulgated in law, place on the consultation process and the
powers of the ISA.
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Hungary
E.228

No response has been received from the Hungarian ISA, therefore this country profile is based
on responses from other stakeholders and the 2013 country profile within the mid-term
evaluation of the Directive.
The situation before the Directive was transposed

E.229

Budapest airport (the only airport under the scope of the Directive) has been operated under a
concession contract, with supporting national legislation, since 2005. The airport operator
stated that since 2005 the consultation process took place in a manner similar to that
mandated by the Directive and that the implementation of the Directive did not materially
impact how charges are set.
Airports in scope of the Directive in Hungary
Table E.76: Airports in scope in Hungary
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Budapest

11.4m

Price-cap regulation

Dual till

Law
(national/regional)

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.230

The only airport covered by the Directive is Budapest airport, which has been operated by a
consortium of private investors under a 75-year concession contract since 2005. The
concession agreement stipulates that the airport is subject to economic price-cap regulation
by the National Transport Authority Aviation Directorate. The price-cap regulation implies that
if Budapest airport were operated as part of network, common charging would not be
permitted; however, Budapest airport is not currently operated as part of a network. Budapest
airport also stated it uses a dual till system, which is set by national legislation.
National transposition in Hungary

E.231

The Directive was transposed into Hungarian law, in November 2011, by Decree 61/2011
(XI.25) on the principles and methods of setting the level of charges for commercial airports of
the Ministry of National Development. The decree also sets an upper limit (or price cap) on the
revenues of Budapest airport arising from regulated activities. The price cap is changed
annually, but the formula used to set the price cap is reassessed every five years. The dual till
system applied at the airport is set by legislation. Although Budapest airport is operated
through a concession, according to the airport operator, charges are regulated by national
legislation (not by the concession agreement) in the form of a five-year price cap; the price cap
calculation methodology is approved by the ISA. As we have received no response from the
ISA, this is not something we have been able to verify.

E.232

PRM charges at Budapest airport are collected as part of the passenger charge, but are
separately reported, together with PRM related costs. Security charges are collected
separately from airport charges and are also separately reported. There are no specific rules
regarding pre-financing in the country.

E.233

The role of the Hungarian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below, but remains unclear to us. The airport has stated that it is under Article 6 (3), but
also explained that the proposal for charges is “sent to the Authority for approval in late

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

November/early December”, which would indicate that it is actually under Article 6(5)(a). No
response has been provided by the ISA. In the 2012 mid-term evaluation, we understood that
the approval of charges was done under Article 6(3).
Table E.77: Hungarian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Possibly

Possibly

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Hungary
E.234

The National Transport Authority (Aviation Directorate) is the ISA under the Directive, which is
also responsible for approving the five-year price cap calculation at Budapest airport.
Budapest airport stated airport users that account for 70% or more of total passengers at the
airport can appeal a price cap decision made by the ISA; however, to date, no such appeal has
been lodged.

E.235

When contacted as part of our consultation process, the National Transport Authority stated
the organisation was undergoing a restructuring. We have therefore not received a
consultation response and it is not clear what the future structure or role of the organisation
will be.
Table E.78: Hungarian ISA description
Name
National
Transport
Authority
(Aviation
Directorate)

Established
since

Type

November
2011

CAA

Focus

Powers

Level of
activity

Aviation

Also
responsible for
economic
regulation

Unclear. Did
not mention
that the level
of resourcing
was an issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.236

The ISA indicated that its level of resources was as below. Note that as we have not received a
response from the Hungarian ISA, the number of FTEs is based on the information collected as
part of our 2013 study.

E.237

The airlines mentioned that the oversight of the ISA was limited to whether the charges were
under the cap, as defined in the concession contract.
Table E.79: Hungarian ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

3 FTEs (2013)

A stakeholder claimed
that ISA economic
knowledge could be
improved.

Unknown

Federal budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.238

We have not received a consultation response from the Hungarian ISA therefore we do not
have any information regarding their annual reports or the number of disputes they have
settled (in 2013 they stated they had not been required to settle any disputes).
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E.239

The opinions of stakeholders on the independence of Hungarian ISA are shown in the table
below.
Table E.80: Hungarian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to
airlines consulted

ISA is part of the CAA, which has
no ownership of airports, airport
managing bodies or air carriers

Independent from any airport
managing body

Independent but not very engaged

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Hungary
E.240

Budapest airport undertakes a consultation regarding airport charges each year. The process
starts in July when the airport operator requests airlines to disclose their medium-term plans
and requirements regarding the airport. In October, a consultation meeting is held where the
airport operator presents its business and financial situation and forecast, planned
investments, and the tariff proposal, followed by a dialogue with the airlines.

E.241

The proposal (after any changes as a result of the consultation process) is then sent to the ISA
for approval in late November or early December. Following the approval, the new tariffs
become effective as of 1st April the following year. The Hungarian ISA also acts as a supervisor
throughout the consultation process.

E.242

Significant issues highlighted by stakeholders:


At national level:




Airlines stated the ISA’s involvement is limited to ensuring Budapest airport’s charges
are under the price cap (which they found to be high) and little beyond this.

At airport level:






Airlines found the airport open to users’ comments and questions;
However airlines stated the scope for negotiations at Budapest airport, as part of the
consultation process, was limited as the airport operator often threatens to raise
charges to the price cap level – airlines explained that charges are approximately 30%
below the cap;
Airlines also stated sufficient transparency was provided at consultations, but not for
the required charges year; and
The use of a dual till approach was also criticised by airlines.
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Iceland
The situation before the Directive was transposed
E.243

Isavia stated that, prior to the implementation of the Directive, charges at Icelandic airports
were collected by the Government in the form of airport and passenger taxes. However after
the implementation of the Directive, these taxes were removed and airport charges moved to
a cost-based charging scheme overseen by Isavia.
Airports in scope of the Directive in Iceland
Table E.81: Airports in scope in Iceland
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

ReykjavíkKeflavík

6.8m

Rate of return
regulation

Dual till

Law
(national/regional)

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.244

Reykjavík-Keflavík airport is the only airport in Iceland within the scope of the Directive; the
airport is operated by Isavia, which is the state owned national airport operator and air
navigation service provider. Isavia operates 11 other airports in Iceland; these are
predominately small regional airports serving domestic and seasonal traffic. Isavia stated it
uses a common charging system across its network, but does not cross-subsidise between
airports as the majority of the costs at regional airports are paid for through state funding.
National transposition in Iceland

E.245

The Directive is implemented through Regulation No. 947/2010 on user consultative
committees at airports and through the Aviation Act No 60/1998, as amended with legislative
amendments No. 15/2009 and No 87/2010.

E.246

There is a separate charge for each of the PRM and security charges at Reykjavík-Keflavík
airport. Both must be cost-related and are calculated on a separate cost base from other
charges. Isavia stated it follows ICAO recommendations regarding the pre-financing of
infrastructure.

E.247

The role of the Icelandic ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.82: Icelandic procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Iceland
E.248

The Icelandic Transport Agency (Icetra) is the ISA under the Directive. The ISA is part of ICETRA
which is an agency under the auspice of the Ministry of Transport and Local Government.

E.249

If disagreement has occurred in the user committee established on the basis of Directive
2009/12/EC, and the aerodrome or aerodrome system operator has decided on a fee, users
can demand further grounds and another meeting for further discussion. If committee
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differences cannot be settled in this discussion and the operator has made a final decision on
the fee, the parties may appeal their dispute to ICETRA. The party making the appeal must pay
the costs of the appeal process unless the ISA rules in their favour, in which case the opposing
party must pay. The basis of the cost shall be in accordance with provisions on fees in the
Icelandic Transport Authority Act. The ISA’s decision is final and cannot be appealed at an
administrative level.
Table E.83: Icelandic ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Icelandic
Transport
Agency (Icetra)

Government
agency

Unknown

All transport
modes

No economic
regulation

Unable to
assess

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.250

Icelandic ISA resources are below:
Table E.84: Icelandic ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

No specific FTEs for the
ISA, as it is part of a
larger agency. It noted
that the legal department
of ICETRA had processed
complaints with
assistance from
independent accountants

Not stated

ISA is part of a larger
agency and does not
have a specific budget

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.251

The complaints received by the Icelandic Transport Agency Icelandic Transport Agency, their
outcome and time taken to investigate them are shown in the table below.
Table E.85: Icelandic ISA complaints handling
Year

2011

2014

Complaints
received

Complaint description

Outcome

Time taken for
resolution

Decision
appealed

One

All changes to the
airport charges were
appealed, by airport
users, including the
legality, passenger
estimates, depreciation
of assets, investments
need and interest costs

Unsuccessful
appeal by airport
users

6 to 8 months

No

One

Appeal, by airport users,
regarding changes to
charges relating to
aircraft MTOW

Unsuccessful
appeal by airport
users

4 to 5 months
(acc to ISA)
6 to 8 months
(acc to airport)

No
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Year

2015

Complaints
received

Complaint description

Outcome

Time taken for
resolution

Decision
appealed

One

Appeal, by airport users,
regarding changes to
charges relating landing
charges, security
charges, PRM charge
and whether the Airport
was a single or dual till
airport

Unsuccessful
appeal by airport
users

4 to 5 months
(acc to ISA)
6 to 8 months
(acc to airport)

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.252

The opinions of stakeholders on the independence of the Icelandic Transport Agency are
shown in the table below.
Table E.86: Icelandic ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to
airlines consulted

ICETRA´S employees fall under the
scope of Act No 70/1996 on
Government Employees.

“The ISA is independent from the
operators and the airport”

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Iceland
E.253

The amended 1998 Aviation Act sets out the process that must be followed by Isavia when
consulting on airports charges with users. According to Regulation No 947/2010 on user
consultative committees at airports, representatives from all parties responsible for the
transport of passengers and/or goods by air to and from the airport, shall be defined as users.
Airport operator and each user shall designate a representative in the committee.

E.254

User committee meetings are held at least once a year (although Isavia stated formal
consultation usually takes place twice a year) and users are given the opportunity to present
their views on important decisions concerning operations, services, fees or other matters
significantly impacting their interests. Isavia stated that it also consults separately with the
largest airport users outside of the consultation process.

E.255

Isavia must also give at least four months’ notice to airport users when it is planning on
making a change to airport charges or any other significant measures affecting airport users’
interests. Users must be provided with information and transparency regarding the changes in
order to come to an informed opinion on the changes. Although the user committee must
attempt to reach an agreement on any proposed changes, Isavia is not bound by the views of
airport users if an agreement is not reached. If an agreement is not reached, users can
demand one further meeting with Isavia in order to try and reach an agreement. If an
agreement is not reached after this meeting, users can appeal to the ISA.

E.256

The ISA explained that it does not take an active part in the user consultation meetings, but
ISA does call for minutes of the meetings when needed.

E.257

No other issues were raised by stakeholders.
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Ireland
The situation before the Directive was transposed
E.258

Ireland possessed a regulatory framework for airport charges prior to the implementation of
the Directive, with Dublin airport operating under price-cap regulation since 2001. Many of
the Directive’s provisions were already present in Irish legislation prior to its implementation
and Irish legislation also goes further than the Directive on economic regulation.
Airports in scope of the Directive in Ireland
Table E.87: Airports in scope in Ireland
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Dublin

27.9m

Price-cap regulation

Single till

Law
(national/regional)

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.259

The Directive only applies to Dublin Airport; there are no other airports in Ireland which
currently meet the threshold. The airport is operated by Dublin Airports Authority (DAA), a
fully public corporatized entity. Although DAA operates Cork Airport (2.2 million passengers in
2016), common charging and cross-subsidisation have not been implemented and are not
possible as Dublin is regulated under a single till mechanism.
National transposition in Ireland

E.260

The statutory basis for airport regulation in Ireland is the Aviation Regulation Act 2001 and
amended in the State Airports Act 2004 and Aviation Act 2006. These Acts state that the
regulator shall make a determination specifying the maximum levels of airport charges that
may be levied at Dublin Airport.

E.261

The Irish authorities transposed Directive 2009/12/EC through Statutory Instrument No. 116 of
2011: European Communities (Dublin Airport Charges) Regulations which came into force on
15/03/2011.

E.262

There is no separate security charge at Dublin as airport charges include security expenditure.
PRM costs are separate and are consulted as part of the airport charges process.

E.263

Pre-financing is only allowed for projects under construction during the control period under
specific rules. Price-cap regulation applies and infrastructure investment (CAPEX) provisions
are generally included in the regulatory framework.

E.264

The role of the Irish ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
Table E.88: Irish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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The Independent Supervisory Authority in Ireland
E.265

The Commission for Aviation Regulation (CAR) was granted ISA powers when Directive
2009/12/EC was transposed into Irish law. The CAR was already responsible for the economic
regulation of Dublin airport under the 2001 Aviation Regulation Act.

E.266

Airport users cannot appeal a decision on airport charges under the Directive, as the appeals
process was already established by the Airport Regulation act 2001 through ministerial appeal
panels. The appeal panel must consider an appeal within two months of it being lodged and, if
it considers there is sufficient ground for doing so, refer the decision back to the CAR. If a
disagreement persists, the case can be revisited through a judicial review.
Table E.89: Irish ISA description
Name

Established
since

Type

Commission for
Aviation
Regulation

Independent
regulator

2011

Focus

Powers

Level of
activity

Aviation

Also
responsible for
economic
regulation of
Dublin

High, given the
need for
regulation at
Dublin

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.267

CAR’s reported level of resources is shown in the in table below.
Table E.90: Irish ISA resources
Staffing levels

2-3 FTEs directly involved
in airport charges

Staff skills

Highly skilled in economic
regulation

Financial means

Source of ISA funding

Total budget in 2016 was
€2.8m (for CAR).
No specific information
available for airport
charges themselves

Mix of levy and license
fees.

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.268

We found the following information regarding the latest annual reports published by the CAR.
Table E.91: Irish ISA latest annual reports published
Year

Published in

Description of report

Publicly available?

2015

Not stated

Comprehensive overview of the organisation

https://www.aviationreg.ie/aboutthe-commission-for-aviationregulation/annual-report.107.html

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.269

CAR stated they had not received any complaints in relation to issues covered by the Directive.

E.270

The opinions of stakeholders on the independence of the CAR are shown in the table below.
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Table E.92: Irish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

ISA does not belong to the Ministry.
The Commissioner (head of CAR)
can only be renewed once

Independence according to
airports consulted

Independence according to airlines
consulted

Yes, according to DAA

Some airlines claim that ISA (CAR) is
subject to interference by the Irish
government through statutory
directions from the Minister for
Transport. CAR’s determinations on
airport charges at Dublin airport
reflect government policy. Other
airlines believe ISA is independent

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Ireland
E.271

Price-cap regulation is in force for 5-year periods (although the regulator has discretion
subject to the cap lasting at least 4 years). The setting of caps by CAR involves consultation of
DAA and airport users. In addition, DAA organises consultations throughout the price control
period in relation to quality and infrastructure investment. The maximum revenue per
passenger that can be collected during a price-control period is subject to DAA achieving
certain quality of service target measures that CAR has identified as measuring important
aspects of service quality at the airport.

E.272

CAR attends the consultation as an observer, monitors compliance of the requirements of the
Directive and clarifies questions related to the economic regulation in place. CAR also
evaluates and consults on its findings on the compliance of the consultation in relation to the
consultation and transparency recommendations set out by the Thessaloniki forum.

E.273

Significant issues highlighted by stakeholders:




At national level:
 DAA has stated CAR should take a more participative approach to consultation
engagements, for example by chairing the meetings as opposed to simply observing;
and
 Airlines stated the appeals process against CAR could be improved.
At airport level:
 Airport users have raised concerns about the content (transparency) of the
documentation provided as part of the consultation process at Dublin which affects
the effectiveness of the process; and
 Airports operating in very competitive environments, such as Ireland, believe that the
process is instead too formal and poses a considerable administrative burden to
them.
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Italy
E.274

Note that the Final Report includes case study on Verona airport which may provide some
more details on this specific airport.
The situation before the Directive was transposed

E.275

Italy was the last European Member State to transpose the Directive 2009/12/EC, which
happened considerably after the 2-year period allowed. Before that, Law Decree No. 78 of 1
July 2009 allowed Italy’s airports, with an annual traffic above 8 million passengers, to sign a
“Contratto di Programma” (CdP) with ENAC, the Italian CAA. The CdP is a multi-year
agreement (generally four years) between ENAC, the Italian airport operator. The program
agreement sets forth:




the regulated airport fee schedule to be applied by such airport operator;
the investment plan for each relevant airport to be followed by such airport operator; and
the environmental and quality targets to be met by such airport operator.

E.276

Between 2010 and 2012, ENAC signed a Contratto di Programma with ADR, SEA and SAVE
(which operate Rome, Milan and Venice airports respectively) which also sets each airport
long-term investment plan. This was done in order “to provide clear and stable rules and
enable the airport managing bodies to obtain credit at rates available to international
concession holders with high credit ratings”. According to the Contratto di Programma charges
began to be calculated based on the costs related to the services they refer to.

E.277

Before the signature of the agreements between airports and ENAC, airport charges were set
by Ministerial Decrees without necessarily following the ICAO principles of cost relatedness:
from 2000 to 2005 the charges remained fixed, in 2005 they were reduced (Law n.248/2005),
and then were stable until 2008 after which they increased (Law n.31/2008) by an inflation
rate which was lower than the actual inflation rate.
Airports in scope of the Directive in Italy
Table E.93: Airports in scope in Italy
Airport
name

2016 pax
traffic

Type of
economic
regulation

Till

Text/Doc for eco
regulation

Any other relevant info

Rome
Fiumicino

41.8m

Price-cap
regulation

Dual till

Concession
agreement/contract

End of Concession: 2044

Milan
Malpensa

19.4m

Rate of return
regulation

Dual till

Law
(national/regional)

End of Concession: 2041

Bergamo

11.2m

Price-cap
regulation
(according to the
airport)
Hybrid incentive
schemes
(according to
ART)

Dual till

Concession
agreement/contract
(according to the
Airport)
Regulatory models
for access charges
issued by ART with
decision n.64/2014
(according to ART)

End of Concession: 2042

Milan
Linate

9.7m

Rate of return
regulation

Dual till

Law
(national/regional)

End of Concession: 2041

Venice

9.6m

Price-cap
regulation

Dual till

Concession
agreement/contract

End of Concession: 2027
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2016 pax
traffic

Type of
economic
regulation

7.9m

Price-cap
regulation
(according to the
airport)
Hybrid incentive
schemes
(according to
ART)

7.7m

Price-cap
regulation
(according to the
airport)
Hybrid incentive
schemes
(according to
ART)

Naples

6.8m

Price-cap
regulation
(according to the
airport)
Hybrid incentive
schemes
(according to
ART)

Rome
Ciampino

5.4m

Price-cap
regulation

5.3m

Price-cap
regulation
(according to the
airport)
Hybrid incentive
schemes
(according to
ART)

Airport
name

Catania

Bologna

Palermo

Till

Text/Doc for eco
regulation

Any other relevant info

Dual till

Concession
agreement/contract
(according to the
Airport)
Regulatory models
for access charges
issued by ART with
decision n.64/2014
(according to ART)

End of Concession: 2047

Concession
agreement/contract
(according to the
Airport)
Dual till

Regulatory models
for access charges
issued by ART with
decision n.64/2014
(according to ART)

End of Concession: 2044

Dual till

Law
(national/regional),
(according to the
Airport)
Regulatory models
for access charges
issued by ART with
decision n.64/2014
(according to ART)

End of Concession: 2043

Dual till

Concession
agreement/contract

End of Concession: 2044

Dual till

Concession
agreement/contract
(according to the
airport)
Regulatory models
for access charges
issued by ART with
decision n.64/2014
(according to ART)

End of Concession: 2047

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.278

We understand that airports networks have not been formally designated to the Commission,
but there are several management companies which are currently managing the following
Italian airport systems:




E.279

Aeroporti di Roma (ADR) is managing Rome Fiumicino and Rome Ciampino;
SEA Milan is managing Milan Malpensa and Milan Linate;
SAVE is operating Venice and Treviso airports (with also shares in Verona Catullo, the
company who manages Verona airport).

Half of the Italian airports (49% of annual passenger traffic in 2016) within the scope of the
Directive (Milan Malpensa and Linate, Bologna, Catania, Bergamo and Palermo) are mostly
publicly managed. Rome Fiumicino and Ciampino, Venice and Naples are mostly privately
managed.
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National transposition in Italy
E.280

Italy notified the Commission that the Directive has been transposed in 2012 by Law Decree n.
1/2012 only. However it would appear that it has also been converted into national law with
amendments by Law n.27/2012, but subject to some important derogations. One of these
derogations is found in art. 22(2) of Law Decree n.5 of 09/02/2012 stating that the application
of the Directive does not apply to the “completion of the procedures being undertaken to
finalise a Contratto di Programma with the airport managing bodies … to be completed by the
31 December 2012”. This derogation effectively excluded the airports of Rome Fiumicino and
Ciampino (operated by ADR), Milan Linate and Milan Malpensa (operated by SEA) and Venice
(operated by SAVE), all of which had completed a CdP with the regulator (ENAC) in 2012.
These airports (which between them account for 50% of the Italian annual passenger traffic)
therefore actually remain under the control of ENAC on airport charges matter. The Law
Decree n.5 of 09 February 2012 effectively safeguarded the Contratto di Programma (for these
three airport groups) which have a duration of 10 years. All three Contratti di Programma
were adopted after the entry into force of the Directive and at a time when the only ISA
formally notified to the Commission was ART (see below).

E.281

Law Decree n. 1/2012 (converted into Law n. 27/2012), as amended, established an
independent supervisory authority (ISA) in the transportation sector in Italy: the “Autorità di
Regolazione dei Trasporti” (ART). However, Law Decree n. 133/2014, (converted into Law n.
164/2014), as amended, ruled that each Italian airport has to sign a Contratto di Programma
with ENAC, and that ENAC is the only authority responsible for the approval of the investment
plans of each airport, which is approved before the consultation with airport users. The Law
also provided for a specific timeframe for new charges to be applied following the outcome of
airport users’ consultations (120 days).

E.282

In Italy, there are de facto two ISAs: ENAC for Rome, Milan and Venice airports, whilst ART is
tasked with economic regulation and supervision for the other remaining Italian airports.
However, for each of these remaining airports the approval of the Investment Plan (generally
covering a 4-year period), the plan for Quality/Environmental Protection and the negotiation
and signature of the Contratto di Programma is, solely, under the supervision of ENAC.

E.283

As defined by Law Decree n.27/2012 (Article n.76 (1)), ART issued three guidelines (so called
“Models”) for charges setting in September 2014. Each model defines the procedures to be
followed by airport managers for calculating access charges, for consulting the users, for
solving disputes and for ensuring transparency in the flow of information to and from airport
users.

E.284

Almost simultaneously, according to ENAC provision 110719/DG of 21 October 2014, ADR, SEA
and SAVE were obliged to consult their airport’s users under the consultation guidelines set by
ENAC on 31 October 2014 (Provision 29/DG). In accordance to Provision 11/DG dated 20
March 2015, ENAC (Provision 37/DG of 23 October 2015) adopted a procedure for the dispute
settlement in case of disagreement on the airport fees for the economic regulation
agreements (see below).

E.285

Article 76 (2) of the Decree-Law n.27 of 24 March 2012 states that “the ISA verifies and
approves, within 40 days, the amount of the airport charges". We understand that ENAC
approves airport charges according to Article 6(5) (a) of the Directive. However, ENAC also
published a specific procedure (similar to what can be found under Article 6 (3)) for definition
of disputes between airport managing bodies and airport users in order to “ensure a greater
impartiality and transparency to the whole airport charges system” (Provision 37/DG of 23
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October 2015). In case of disagreement on one or more decisions by airport users on airport
charges, the airport management body or the users can appeal within ten days after the date
of publication of the final charges on the airport’s website. When a user seeks the intervention
of the ISA, ENAC has 15 days (plus additional 10 days in case deemed necessary by ENAC) for
verifying and closing the procedure with an official communication sent to the airport
managing body and the involved users.
E.286

With reference of ART, at the end of each consultation, the ISA:



checks the compliance of the proposal developed by the airport managing body with the
principles and criteria laid down in the models, as required by decree law No 1/2012; and
settles the disputes between users and airport managing bodies.

E.287

ART confirmed that it operates under Article 6 (3): airport users may apply to the Authority
within 20 days from the publication of the final proposal defined by the airport managing
body. The right to appeal is given only to those airport users that have attended the
consultation and have expressed their concerns regarding the proposal by the airport
managing body during the consultation. Within 10 days from receipt, the ISA communicates to
the parties concerned the initiation of the administrative proceeding which also implies that
the modification of the airport charges level decided upon by the airport managing body shall
not entry into force until the Authority has taken a decision. Unless the final decision can be
taken within four weeks, the ISA shall adopt an interim decision about the airport charges
within the same term. The whole procedure shall be settled within four months; the term can
be further extended for two months for justified reasons.

E.288

Depending on the Authority’s decision, the airport managing body shall promptly adjust the
charging level based on the decision taken by the ISA: if the tariffs applied by the airport have
momentarily been higher that the ones verified by ART during their review of the regulatory
model, then airports are obliged to compensate airlines for the difference. This mechanism
can be applied also in the opposite case, but we do not have the details of how it works in
practice.

E.289

Airport managing bodies or their users are able to appeal ENAC's or ART’s decision to the
jurisdiction of the Administrative Court (Tribunale Amministrativo Regionale). In the second
and last instance it is possible to appeal to the Council of State. The appeal procedure is
governed by Law no 104/2010.

E.290

Specifically, for procedure chosen for Directive remedy, there was some disagreement
between the responses provided by ENAC, and the responses provided by the airports as to
whether Article 6 (3) or Article 6 (5) (a) of the Directive is applied at Italian airports. What is
below is from our own analysis.
Table E.94: Italian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Airports under
ENAC

No

Yes

No

Airports under
ART

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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E.291

Among those airports in scope of the Directive, no pre-financing of infrastructure is allowed.
According to ART models, pre-financing of infrastructure is allowed only for those airports with
less than 3 million year passengers.

E.292

Law Decree n.27 of 24 March 2012 outlines that the Directive does not apply to PRM charges,
whose National Enforcement Body is ENAC. PRM costs are separately reported in the
regulatory accounting and the related charge is provided to the users during the consultation,
in compliance with the transparency principle. Regarding the security charges, ENAC is
responsible for its definition for airports of Rome, Milan and Venice, while ART is responsible
for security charges definition for all the other Italian airports not covered by ENAC.

E.293

Italian legislation, Art. 74 (2) of national decree law n.1/2012, enables airport networks to be
designated by Interministerial Decree (Transport and Economic Ministries), after positive legal
advice of involved Regions, and to apply common charges system to airports included in the
networks (serving the same city or conurbation). For instance, Milan Linate and Milan
Malpensa airport apply common charges related to passengers (passenger service charges and
security charges).

E.294

General Guidelines have been issued by the Ministry of Transport on networks definition and
the first Decree for airports of Bari, Brindisi, Foggia and Taranto is under approval by the
competent Ministries of Transport and Economy. According to the national guidelines
common airport charging system can also be applied to networks whose total traffic in less
than 5 million passenger movements.
The Independent Supervisory Authority in Italy

E.295

As explained above, there are de facto two supervisory authorities in Italy: ENAC and ART. The
responsibilities of ART and ENAC are summarised in the table below.
Table E.95: Italian ISA description
Name

ENAC

Type

CAA

Established
since

1997

Focus

Aviation

Powers
For all Italian airports: Contratto di
Programma and technical
Regulation (Investment Plans,
Traffic Plans, Quality and
Environment Protection Plans).

Level of
activity

High

Economic regulation (tariffs) for
ADR, SEA and SAVE

ART

Transport
regulator

Jan 2014

All
transport
modes

Economic regulation for all
remaining Italian airports
No Contratto di Programma or
technical regulation powers for the
remaining airports.

High

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.296

ENAC is the Italian Civil Aviation Authority, under the supervision and oversight of Ministry of
Transport. ENAC’s procedures for tariff system are included in ENAC’s Guidelines “Public
consultation between the airport managing company and the airport users” which contains
information on consultation process, timeline, documents to be provided and role of involved
parties.

E.297

ART was created in 2011 as the transport regulator of Italy (among others with the objective
to prevent potential conflicts of interest between the government and state-owned utilities),
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and became effectively operative as ISA from January 2014. Its duties include authorising
charges schemes and level of airport charges, and providing fair and non-discriminatory
conditions for access to airport infrastructure and passenger transport. Its powers include,
among others, issuing sanctions, undertaking investigations, and the power to order and/or
define criteria for corporate separation and accounting separation.
E.298

ART is independent both from the CAA and the Ministry and is not part of the Competition
Authority. It is an independent Authority which regulates all transport modes encompassing
airports, railways, ports, motorways, public transport and taxi.

E.299

In order to reflect the reformed regulatory framework for airport charges under the Directive,
one of the first actions of ART in September 2014 was to issue guidelines (so called “Models”)
for charges setting which articulated three bands of airports based on their annual traffic size:
above 5 million (“Model 1”), between 3 and 5 million (“Model 2”), and below 3 million
(“Model 3”). In addition, as the EU Directive 2009/12/EC does not specify whether a single or
dual till principle applies to determine the level of charges, ART allowed the implementation of
a dual till system.

E.300

Related to airport consultation with airlines, ART defined this should be done on the basis of
votes given to airport users, so that airports could obtain “airline approval”. Votes are given to
airlines pro-rata with their respective Work-Load Units (WLU) from the Base Year of the
regulatory period (this base year does not move and remains the same over time), meaning
that the largest airlines at a given airport get more votes than a small one. In addition, if an
airline does not attend the meeting, does not vote or does not delegate its voting power, this
is regarded as a tacit consent to the airport proposal. According to ART, this arrangement is
aimed at increasing the participation of users to consultations.

E.301

ENAC’s and ART’s reported level of resources is shown in the table below.
Table E.96: ISA resources in Italy
ISA

ENAC

ART

Staffing
levels

3 FTEs

3 FTEs

Staff skills

Financial means

Source of ISA funding

Staff already
working within
Economic study and
airport charges
Department

No additional financial costs
incurred by ENAC considering
that the staff involved on (3
FTE) had already been
assigned regulatory tasks
since 2008

ENAC source of funding is
structured as follows: i) payment
from airports for the concession
of the airport; ii) revenues from
tariffs for the provision of
professional services provided by
ENAC. ENAC does not have
dedicated budget allocated to
airport charges tasks though

1 analyst, 1 external
expert and 1
assistant.

In 2016, the fee due to the
Authority accounted for
0.04% of the annual turnover
of the regulated operators.
Airport users operating
international flights are
charged by applying this
percentage solely to the
turnover arising from the
aviation activities in the
national airspace

ART is the regulatory body in
charge thereof and it is solely
financed by the operators of the
transport sector.

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.302

We found the following information regarding the latest annual reports published by the ISAs.
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Table E.97: Italian ISA latest annual reports published
ISA

Year

Published
by

Description of report

ENAC

ENAC annually in June submits to Ministry of
Transport and to Government Institutions a
detailed Report to Parliament on its activities of
the closed year and the Social Balance (also
available on ENAC’s web site)

2015
ENAC
2016
2015
ART

2016
2017

ART

Publicly available?
ENAC ACD Report 2015
ENAC ACD Report 2016

ART produces annual reports concerning its
activities as ISA (in compliance with Article
11(8) of the Directive)

ART ACD Report 2015 and
2016

Balance sheet

ART Balance Sheet

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.303

The complaints received by the ISA are as follows:
Table E.98: Italian ISA complaints handling
ISA

ART

Complaints
received

April 2015
(Assaereo,
IATA and
IBAR)

Complaint description

Outcome

Assaereo, IATA, IBAR
complained regarding
Florence airport’s
service level
agreement proposal

ART invited the
airport and the
users to negotiate
new SLAs. A new
SLA agreement
has been found
between the
parties.

Time taken for
resolution

Decision
appealed

22 days
(resolution on
07/05/2015)

No

7 days
(complaint
rejected on
31/07/2015)

No

Outcome
accepted by the
airport
24/07/2015
ART

(Assaereo)
24/07/2015
(IATA and
IBAR)

Assaereo, IATA, IBAR
complained regarding
Bologna airport’s
service level
agreement proposal
agreed by the majority
of the users during the
public hearing

More than 6
months
05/08/2016

ART

(Assaereo)
09/08/2016
(IATA
11/08/2016
(IBAR)
26/08/2016
(Ryanair)

Complaint
rejected by ART
because SLAs
have been
previously have
been approved by
the majority of
the users

Assaereo, IATA, IBAR
and Ryanair
complained regarding
Cagliari airport
(motivation unknown)

ART obliged the
airport to
restructure the
proposed tariff
Airport accepted
the outcome, and
a new tariff
system has been
defined

(the duration of
the resolution was
mainly affected by
numerous
revisions of the
tariff model and
the related
documentation. A
second public
hearing occurred
on 26/01/2017)

No
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ISA

Complaints
received

Complaint description
Ryanair complaint
regarding Verona
airport. Ryanair
appealed because the
airport:


ART

23/08/2016
(Ryanair)


failed to provide
at least five days
to review the
new tariff
proposal;
discriminated
between users in
its charge
structure which
was believed to
be not objective,
transparent and
relevant

Outcome

Rejected by ART
which stated that
the tariff proposal
present by
Verona airport
has been
approved by the
majority of the
users

Time taken for
resolution

Decision
appealed

Three weeks
(complaint
rejected on
14/09/2016)

No
(Ryanair took legal
advice which
noted that the
Italian regulatory
models contradict
the ACD (i.e. if a
majority of airport
users agree with
the airport’s
proposal you
cannot appeal to
the ISA), and that
rendered the
chances of
success on appeal
minimal).

7 months

ART

ENAC

25/08/2016
(Ryanair)

Complaint by regarding
the airport of Lamezia
Terme

ART invited ART
to review the
tariff model

26/11/2016
(IATA,
Assaereo
and IBAR)

Airlines appealed
because the airport
applied, in its
Regulatory Model, predetermined
parameters (actually,
as defined by ENAC in
its Guidelines).

Rejected by ENAC

(the duration of
the resolution was
mainly affected by
numerous
revisions of the
tariff model and
the related
documentation. A
second public
hearing occurred
on 02/02/2017)

2 weeks

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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The independence of the ISAs was assessed as follows:
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Table E.99: Italian ISA independence
ISA

Steps in place to ensure independence,
according to ISA/Member
State/Country

Independence according
to airports consulted

ENAC

Impartiality and transparency in
accordance to article 11(3) of the
Directive are assured by the juridical
separation and the functional
independence between ENAC and
regulated airports. Independence,
impartiality and transparency are
guaranteed by the binding Procedures
regarding both Consultation and
Dispute Resolution, set up and
published on ENAC website.

Yes

ART

The Italian Transport Regulation
Authority was established in 2011. Its
governing Board was appointed by the
Parliament and is fully independent
from Government, airport managing
bodies and airport users, in accordance
with article 11(3) of the Directive, as
well as from any other economic
operator having interest in the
transport sector.
Beside attending the consultations, ART
has provided guidelines on timelines
and specifications on how information
details (financial data, traffic forecasts,
etc.) and appropriate level of data
aggregation shall be delivered to
users/airport managing bodies in order
to ensure transparency of the
consultation process.

Yes

Independence according
to airlines consulted

Airlines stated the ISAs
often have little power as
they are bound by the
CdP.
They have also
complained about ENAC’s
lack of independence from
central government,
substantiated by the fact
that any CdP (including
the level of charges) need
to be eventually approved
by the government.
They also stated the
regulatory process needs
to be overseen by a single
independent regulator.
Airlines would like the ISAs
to practice a more active
approach during the
consultation.

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.305

If compared to the Italian framework before 2009, ENAC and ART stated that the Airport
Charges Directive and its implementation in Italy, have increased the transparency in defining
airport charges through the provision of more detailed information to the airport users.
Application of the Directive in Italy

E.306

The three airport/airport groups under supervision of ENAC (Rome, Milan and Venice) have
concluded their latest consultation procedures between the end of 2015 and the end of 2016.
IATA stated that airlines appealed the Rome charges as they stated that the quality of the
information was not good enough.

E.307

Between the approval of the Models procedure by ART, in September 2014, and the end of
June 2017, there have been 17 consultations on airport charges taking place at airports
supervised by ART. The authority attended the consultation as an observer with the aim of
acting as a facilitator and encouraging transparency and collaboration among participants.

E.308

The results of these consultations have been extremely varied:


At Bari, Brindisi, Foggia and Grottaglie airports (Model 2), 6 months after the process was
started, it was stopped until further notice. This is because Aeroporti di Puglia, the
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managing company that operates these airports proposed new charges after the
established deadline, as well as not being compliant with the Model defined by the ART;
At Catania airport, more than 7 months later the process was stopped as well. The users
asked for a significant review of the 4-year investment plan (that was agreed between the
airport managing company SAC and ENAC), a view that was supported by the airport too.
For this reason, the process has been postponed by a year;
Of the 15 other airport consultations where new charges have been agreed, there has
been five appeals (at Bologna, Florence, Verona Cagliari and Lamezia Terme airports), two
of which were rejected.

E.309

Following these recent consultation procedures, ART stated its intention to make some
adjustments to the Models. In September 2016, it launched a call for input to collect
suggestions on specific topics related to airport charges. 7 months later, in April 2017, ART
launched a public consultation aimed at amending the Models. The midterm revision of the
models has been published on 27th of June 2017, and consists of a standard update of the
current Models.

E.310

An overall revision of the Models will take place ahead of the next regulatory period (from
2019); according to ART’s preliminary indications, a number of new relevant aspects (an
introduction of a market power analysis, an assessment of operating costs, a modulation of
charges based on noise, NOx or CO2 emissions, etc..) will be considered within the overall
revision of the current regulatory Models which will applied in 2019.

E.311

Significant issues highlighted by airport users include:


At a national level (ENAC airports):
 Lack of independence of ENAC (as discussed above);
 The inability of the users to influence the investment plans which are agreed at
national level by ENAC. Most of the airlines complained that consultation on capital
investments is unsatisfactory as it does not meet the requirements of the Directive;
 A case has been highlighted by IATA and refers to the recent process for the update
of the charges at Rome Fiumicino airport at the end of 2016 for the 2017-2021
period. Whilst airport users attended the meeting, they stated that they did not have
the possibility to influence the investment programme which includes a new fourth
runway at Fiumicino airport. According to documents provided by IATA, in its
rejection of the appeal of the airport users, ENAC stated:
-



that it pre-approved the investment masterplan which sets out the investments
to be carried out over the next 10-15 years, after obtaining the approval from the
Ministry of Infrastructure and Transport. In its decision, the Ministry consulted
several government departments (Ministries of Environment and Culture, local
authorities), without including airport users;
- that there is an overriding public interest enshrined in the Contratto di
Programma of ensuring the development of major airports in Italy (with no
involvement of the airport users);
At national level (ART airports)
- A return to single-till requested by airlines;
- Airlines have complained that the votes of airlines are weighted according to the
respective Work Load Units produced the last two IATA seasons (instead than the
Base Year of the regulatory period);
- Airport users also strongly object to “tacit consent” whereby if they do not
attend, do not vote or if they have not properly delegated to other persons or
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Overall:













Almost all methodology and parameters (e.g. elasticities to maintenance costs,
utilities, staff costs, concession fees, etc..) used to set charges are pre-set by the ISAs
with the opinion of airlines not taken into account and therefore consultations are
effectively redundant;
The application of these parameters can lead to the weighted average cost of capital,
at an unjustifiably high level not in line with the current market conditions: according
to IATA, costs of airports within the scope of have been calculating by applying a
WACC of above 10%, while Italian airports outside this scope have applied a WACC
below 10%It also represents a limit in the appeal process (as the airport’s charge
proposal are based on those parameters which are pre-determined by the ISAs);
Airlines believe that airport charges should be based on efficient cost and not on predeterminate elasticities or parameters; and
A more transparency regarding the information to be provided by the airport
managing bodies during the consultation procedure (e.g. by providing a more
detailed breakdown of regulated/unregulated revenue and cost per service and cost
center allocated on airport charges, by providing evidence of non-discrimination in
the allocation of operating costs and investment costs between regulated and
unregulated services, about investments by providing further info in addition to those
ones encompassed in the Investment Plan submitted by ENAC, etc..);
Quality of services target and measurements to be set in consultation with users.

It is worth highlighting that ART has identified numerous positive elements linked to the
implementation of the Directive in Italy. Some of the are listed below:





E.313

The same framework to be applied to Rome, Milan and Venice airports in Italy,
without the need to differentiate by volume of passenger traffic;
Airports to be regulated by a single independent regulator and
Authorities should stop favouring discriminatory modulation of charges.

At an airport level:


E.312

bodies, they are assumed to agree with the airport proposal. On the other hand,
ART believes that this arrangement is aimed at increasing the participation of
users to consultations;
A return to single-till requested by airlines;
A more active approached by the ISAs during the public hearings requested by
the airlines;

Increased transparency in defining airport charges;
Increased correlation to the relevant costs;
Improved negotiation with the stakeholders concerned and increased efficiency in dispute
resolution based on the action of the Independent Supervisory Authorities; and
Improved equity and non-discrimination for airport users and higher flexibility in the
supply of differentiated services to the different airline categories (e.g. low-cost, full
service, etc.).

Despite that, ART believes that further improvements need to be carried out in the next future
by:


Promoting and facilitating a more collaborative approach between airport managing
bodies and users;
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Asking the airport managing bodies to submit the whole investment documentation in
advance to airport users facilitating an effective consultation process so that investments
for airport maintenance/renewal/ development are based solely on the needs of the users
and their customers;
Encouraging the EU legislation on Airport Charges to take into account the opinion of
passengers and freight customers, that are the final users of infrastructure and aviation
activity and bear the final costs of the system; and
Considering a number of new relevant aspects (the introduction of a market power
analysis, the operating costs assessment, the modulation of charges based on noise, NOx
or CO2 emissions, etc..) in the development of the new Models.
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Latvia
The situation before the Directive was transposed
E.314

Although the ISA stated that there was aviation legislation in place in Latvia prior to the
transposition of the Directive, its scope appeared to be limited as there was no economic
regulation of Latvian airports at the time.
Airports in scope of the Directive in Latvia
Table E.100: Airports in scope in Latvia
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Riga

5.4m

No regulation

Single till

-

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.315

The only airport in scope of the Directive in Latvia is Riga airport, which is also the only
international commercial airport in the country. The airport is owned and operated by State
Joint Stock Company (SJSC), which is owned by the Ministry of Transport National
transposition in Latvia

E.316

The Latvian authorities transposed the Directive into law through Regulation no.540 of the
Ministerial Cabinet of in July 2011 regarding charging of aerodrome services, and through
amendments to the Law on Aviation. The scope of the Law on Aviation prior to the
transposition is unclear, although it is likely to be limited given the absence of economic
regulation at Latvian airport and the low level of traffic in Latvia. The Latvian ISA also stated
the Directive is an improvement on the situation that existed before its transposition.

E.317

Security charges have been regulated by the Cabinet of Ministers regulation since 2012 and
PRM charges are set by the board of Riga International Airport. Pre-financing is permitted as
there are no specific rules at the national level.

E.318

The role of the Latvian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
Table E.101: Latvian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Latvia
E.319

In July 2011 the Latvian CAA was vested with the powers of the ISA. The ISA will evaluate the
airport’s charges proposal if not agreed by airports and airlines based on the agreed
methodology for setting charges. Airlines can also lodge complaints to the ISA if the airport is
not complying with the consultative or transparency requirements. The decisions of the ISA
can be appealed in accordance with the Administrative law.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

Table E.102: Latvian ISA description
Name

Type

Civil Aviation
Agency

CAA

Established
since

Focus

July 2011

Aviation
regulation

Powers

Level of
activity

Unclear

Likely to be low
given the low
number of
complaints

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.320

The Latvian ISA reported level of resources is shown in the in table below.
Table E.103: Latvian ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

Not stated

Stakeholder disagreed as
to the level of ISA skills

Total budget of €3.9m in
2016 (total CAA budget)

State funding, ANS
charges and airport
charges

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.321

We found the following information regarding the latest annual reports published by the
Latvian ISA.
Table E.104: Latvian ISA latest annual reports published
Year

Published by

Description of report

Publicly available?

2016

January 2017

Short report summarising activities related to
airport charges

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.322

The complaints received by the Latvian ISA, their outcome and time taken to investigate them
are shown in the table below.
Table E.105: Latvian ISA complaints handling
Year

2016

Complaints
received

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

One

Related to
incentives (not
stated by whom,
presumably an
airline)

Revised package
of incentives as
a result of
airline
consultations
and voting

Under five
months

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.323

The opinions of stakeholders on the independence of the Latvian ISA are shown in the table
below.
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Table E.106: Latvian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

No specific measures. CAA is legally
distinct from and independent of
Riga International Airport Authority
and air carriers. CAA Director
participates in Airport User
Committee meetings

Yes, according to Riga airport

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Latvia
E.324

According to the ISA, consultation on airport charges takes place twice a year between the
Riga International Airport and the Airport User Committee. Information on planned changes to
airport charges is sent to airlines before the meetings, discussed during the meeting and voted
on. The consultation process for new infrastructure takes place one or two years before the
construction of the new infrastructure commences; the airport stated new infrastructure only
goes ahead if the prices to fund the project are agreed at the consultation process.

E.325

Involvement of the Latvian ISA is required only in the event of a disagreement over decision on
airport charges taken by the airport managing body; either party may seek intervention of the
Latvian ISA which shall examine the justifications for the modification of airport charges or
other disagreements regarding consultancy and transparency issues.

E.326

Significant issues highlighted by stakeholders (there were no issues reported at a national
level):


At airport level:
 Riga airport was quoted by users as having charges not cost-related (or where there
was not enough information to make such analysis); and
 Some users were not satisfied about the lack of detailed cost data or the
transparency of information.
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Lithuania
The situation before the Directive was transposed
E.327

The ISA and airports consulted did not mention any regulation in place before the
implementation of the Directive. However economic regulation at a national level was
implemented in the same year the Directive was transposed into Lithuanian law.
Airports in scope of the Directive in Lithuania
Table E.107: Airports in scope in Lithuania
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Any other
relevant info

Vilnius

3.8m

Rate of return regulation

Single till

Law
(national/regional)

-

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.328

Vilnius is the only airport in Lithuania covered by the Directive. The airport is operated by
Lithuanian Airports (a state enterprise), which also operates Kanunas and Palanga airports.
The law permits common charging systems across airport networks, although it is not clear if
this has been implemented across Lithuanian Airports’ network.
National transposition in Lithuania

E.329

The Directive was transposed into national law through Order No. 3-118 of 28 February 2011
(Official Gazette 2011, no. 26-1257), “Approval of the Description of the Order of the Payment
and Use of Charges for the Use of the Airport and Air Navigation Services in the Airspace of the
Republic of Lithuania”.

E.330

Two other legislative texts also cover airport charges in Lithuania, which regulate the level of
charges that can be set by the airport operator. Order No. 4R-60 of the Director of the Civil
Aviation Administration on the Approval of the Methods for the Assessment of the Maximum
Charges for the Use of the Airport of 10 March 2011 and Order of the Director of the Civil
Aviation Administration No. 4R-79 On the Assessment of the Maximum Charges for the Use of
the Airport of 29 March 2011.

E.331

The legalisation states the Lithuanian government, or any other institution authorised by it,
defines the payment and usage procedures for setting airport and ANS charges. The airport
managing body must set charges in accordance with these procedures.

E.332

Lithuanian Airports stated security and PRM charges, like airport charges, are cost based.
Security charges are included in airport charges; PRM charges are separate. There are no
specific laws at a national level regarding pre-financing.

E.333

The role of the ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table below.
Table E.108: Lithuanian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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The Independent Supervisory Authority in Lithuania
E.334

The Lithuanian CAA is the designated ISA under the Directive and is also responsible for
economic regulation of airports under Order No. 3-118, which details the procedures to be
applied for setting the levels of airport charges in Lithuania.

E.335

If there is a disagreement between the airport and the airlines on the decision on the level of
charges, the airlines can appeal to the Lithuanian ISA within 20 days of the decision. The
Lithuanian ISA investigates complaints in relation to the level of charges; it does not
investigate disagreements in relation to the procedure for setting of charges or possible
violation of competition rules. An airport company or airport users can also appeal the
Lithuanian ISA’s decision in court.
Table E.109: Lithuanian ISA description
Name

Civil Aviation
Administration

Established
since

Type

CAA

December 2010

Focus

Aviation

Powers

Level of
activity

Also
responsible for
economic
regulation

Unclear. Low
level of staff
and complaints,
but still
responsible for
economic
regulation

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.336

The Lithuanian ISA’s reported level of resources is shown in the in table below.
Table E.110: Lithuanian ISA resources
Staffing levels
1 person is directly
involved but has other
responsibilities too

Staff skills

Unclear

Financial means

Source of ISA funding

Not stated

State budget, levy on
airport management
companies and levy ANS
provider

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.337

The Lithuanian ISA did not provide any information regarding annual reports and stated it has
not received any complaints on issues covered by the Directive.

E.338

The opinions of stakeholders on the independence of the Lithuanian ISA are shown in the
table below. They do not allow us to assess of the effective independence of the Lithuanian
ISA.
Table E.111: Lithuanian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

No specific measures. CAA is legally
distinct from and independent of
airport managing bodies and air
carriers

Not stated

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis
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Application of the Directive in Lithuania
E.339

There are at least two meetings a year between Vilnius airport and airport users, held
according to pre-arranged agenda. Airport charges are set annually; the Lithuanian ISA stated
the information to the users is provided as per the requirements included in Art 7.1 of the
Directive. The Lithuanian ISA attends these meeting as an observer.

E.340

Significant issues highlighted by stakeholders (no issues were raised at a national level);


At airport level;
 Airlines highlighted that as the three major airports are operated as a network, there
is the risk of cross subsidisation between airports; and
 Lithuanian Airports is in the process of being let through a concession. Airlines have
stated they have not been involved with (or been consulted on) this process.
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Luxembourg
The situation before the Directive was transposed
E.341

The ISA and airports consulted did not mention any regulation in place before the
implementation of the Directive.
Table E.112: Airports in scope in Luxembourg
Airport
name

2016 pax traffic

Type of economic
regulation

Till

Text/Doc for
economic regulation

Luxembourg

3.0m

No regulation

No till

None

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.342

Luxembourg airport is the sole commercial airport of the country and is the only airport under
the scope of the Directive.

E.343

No response has been received from Luxembourg airport, therefore its views are not included
within this country profile.
National transposition in Luxembourg

E.344

In 2009, the State of Luxembourg brought an action before the European Court of Justice for
partial annulment of Directive 2009/12. It contested the fact that Luxembourg-Findel airport
was subject to the provisions of the Directive when its annual passenger traffic was below 2
million, whereas other nearby regional airports in neighbouring countries did not fall within
the scope of the Directive despite having more traffic in some cases.

E.345

In 2011, the European Court of Justice31 dismissed the arguments of unequal treatment
because Luxembourg-Findel airport had to be regarded as enjoying a privileged position as the
‘point of entry’ into that Member State within the meaning of the Directive. The Court also
found that the existence of nearby airports, with a traffic below 5 million passengers, which
are not within the scope of the Directive was not contrary to the principle of equal treatment.

E.346

Following the Court’s judgement, Luxembourg had to comply with the Directive and
transferred the ISA’s competences to the Civil Aviation Authority. However, this decision was
challenged by the Conseil d’Etat in January 2012. The judicial authority32 held that the CAA
was not entirely independent from the Ministry and consequently from the Airport Managing
Bodies, given that the Ministry is a shareholder at the airport. Therefore, the national
regulatory body, Institut Luxembourgeois de Regulation (IRL) was identified as the appropriate
body and granted ISA powers by the Law of 23 May 2012.

E.347

The role of the ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table below.
Table E.113: Luxembourgish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

31

Judgment in Case C-176/09

32

http://conseil-etat.public.lu/content/dam/conseil_etat/fr/avis/2012/03/49_375/49375ac.pdf
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E.348

There is no mention of the pre-financing of infrastructure in the Law of 23 May 2012 which
transposed the Directive. The legislative text only mentions that airport managing body
consults the users' committee before the finalisation of plans for new infrastructure projects.
PRM charges are charged separately from airport charges; security charges are not charged
separately and it is not clear whether they are included in passenger charges.
The Independent Supervisory Authority in Luxembourg

E.349

The national regulatory body, Institut Luxembourgeois de Regulation (IRL) was identified as
the appropriate body and granted ISA powers by the Law of 23 May 2012. IRL is also in charge
of postal services, telecom, energy and rail regulation. Since then, the IRL has been involved in
talks with the airport on how best to organise consultation sessions with users under its
supervision.

E.350

Decisions of the ISA can be appealed by the airport or airport users to the national court.
Table E.114: Luxembourgish procedure chosen for Directive remedy
Name

Type

Established
since

Focus

Powers

Level of
activity

Institut
Luxembourgeois
de Régulation

Competition
Authority

May 2012

Several sectors
including
transport

Multi-sector
regulatory
authority

Unclear. There
seems to be
minimal activity

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.351

The ISA’s reported level of resources is shown in the in table below.
Table E.115: Luxembourgish ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

Under 1 FTE

Not stated

Budget for aviation
related activity in 2016
€165,500

Shared between airport
management company
and airport users

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.352

We found the following information regarding the latest annual reports published by the ISA.
Table E.116: Luxembourgish ISA resources
Year

Published in

Description of report

Publicly available?

2016

Not stated

Detailed overview of entire organisation –
one page for aviation activity (In French)

https://assets.ilr.lu/Documents/ILRLU1797567310-154.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.353

The ISA stated they have not received any complaints relating to issues covered by the
Directive. The opinions of stakeholders on the independence of IRL are shown in the table
below, they do not allow us to assess the independence of the ISA.
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Table E.117: Luxembourgish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to
airlines consulted

ILR is independent from the
government. Staff may not take
instructions from government
bodies or have financial interest in
entities under supervision of ILR.
The management team may not be
dismissed. Accounts are audited
externally

No comments received

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Luxembourg
E.354

No significant issues highlighted by stakeholders.
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Malta
E.355

No response has been received from the Maltese ISA or Malta airport, therefore this country
profile is based on responses from other stakeholders and the 2013 country profile within the
mid-term evaluation of the Directive.
Airports in scope of the Directive in Malta
Table E.118: Airports in scope in Malta
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Malta

5.1m

No regulation

Free to set their
own prices

None

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.356

Malta airport, the only commercial airport in the county, has been operated on a 65-year
concession agreement since 2002. The concessionaires are a consortium of mostly private
investors and their share of the concession is as follows:


40%: Malta Mediterranean Link Consortium Ltd. (of which Flughafen Wien AG owns circa
96% via VIE (Malta) Ltd.);
20%: Government of Malta;
10.1%: Flughafen Wien AG (via VIE (Malta) Limited);
29.9%: Free float.





National transposition in Malta
E.357

The Maltese authorities transposed Directive 2009/12/EC through L.N. 132 of 2011 'Authority
for Transport in Malta Act – Airport Economic (Amendment) Regulations 2011. The Maltese
transposition introduced a system, where 'the Airport Charges Board' was set up for “the
determination, review and regulation of airport charges as well as the quality of service”. The
board includes a Ministry representative, a CAA representative, a user committee
representative and an airport managing body representative. According to the legislation, the
board is responsible for approving any proposed changes to the level of charges submitted by
the airport, after it has consulted with airport users.

E.358

PRM and security charges are both charged separately from the passenger service charge.
There are no specific rules regarding pre-financing.

E.359

The role of the Maltese ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.119: Maltese procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Malta
E.360

The ISA is the Authority for Transport in Malta. The Maltese CAA belongs to the Authority for
Transport in Malta. No stakeholders commented on the Maltese ISA or its independence.
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Table E.120: Maltese ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Authority for
Transport in
Malta

Government
authority

2011

All transport
modes

Not responsible
for economic
regulation

Likely to be low

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.361

We have not received a consultation response from the Maltese ISA or Malta airport. We are
therefore unaware of the level of the ISAs resources, the number of complaints received by
the ISA or the level of independence of the ISA.

E.362

We found the following information regarding the latest annual reports published by the
Maltese ISA.
Table E.121: Maltese ISA latest annual reports published
Year

2015

Published
by

Description of
report

Publicly available?

Unclear

No specific
information on
activities of the
ISA

http://live.transport.gov.mt/admin/uploads/medialibrary/files/TM%20Annual%20Report%202015%20FINAL%20(WEB).pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Malta
E.363

We have not received any information regarding the consultation process in Malta or
significant issues by stakeholders at a national or airport level.
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Netherlands
The situation before the Directive was transposed
E.364

Netherlands possessed a regulatory framework for airport charges prior to the
implementation of the Directive; Amsterdam Schiphol has operated under a rate of return
regulation since 2006. Many of the Directive’s provisions were already present in Dutch
legislation prior to its implementation and the Dutch legislation also goes further than the
Directive on economic regulation.
Airports in scope of the Directive in the Netherlands
Table E.122: Airports in scope in the Netherlands
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Amsterdam
Schiphol

63.6m

Rate of return
regulation

Modified/hybrid
till

Law
(national/regional)

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.365

In the Netherlands, only Amsterdam Schiphol Airport falls within the scope of the Directive
even though Eindhoven airport (4.7 million passengers in 2016) will soon be in scope.
Although Schiphol group operates more than one airport (it operates Eindhoven and
Rotterdam/ The Hague), and common charging is permitted by law, a common charging
system has not been implemented at Dutch airports.

E.366

Schiphol group is a public corporatized company which is majority owned by the Dutch
Ministry of finance and local authorities. As part of their consultation response, Schiphol
highlighted their remit as a publicly owned company to maintain the airport’s position as a
hub and provide connectivity to Netherlands, and that it sets charges with this in mind.
Representatives from Schiphol airport argued there was a distinction between their position
and that of privately-owned airports “with no wider remit, and setting charges having private
shareholders in mind".
National transposition in Netherlands

E.367

The statutory basis for airport regulation in The Netherlands was introduced in the Aviation
Regulation Act 2006. The Act requires Amsterdam Schiphol to set regulated charges at least
once (at most twice) a year and set charges on a rate of return basis. The act states that
aeronautical charges must be set to give a return to those Amsterdam Airport’s assets that are
identified as being used for aviation purposes only. The maximum return may not exceed the
weighted average cost of capital for aviation activities which is calculated using the CAPM
(Capital Asset Pricing Model), meaning that Schiphol is limited in its ability to set the level of
the aeronautical charges to users.

E.368

The Directive came into force in Dutch legislation of the 25 May 2011 through amendments to
the Dutch Aviation Act 2006 (Wet Luchvaart): Act of 27 January 2011, Decree of 28 March
2011 amending the Decree on the operation of Schiphol Airport for the purpose of
implementing Directive 2009/12/EC.

E.369

The new Aviation Act came into force in July 2017 to apply for the setting of charges from
2019. Schiphol airport stated the law will (amongst other things):


Improve the consultation process using an IATA template;
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Limit charge fluctuations by introducing a three-year smoothing fund;
Move to a three-year regulatory period for charges (five for investment);
Introduce dual till with a mandatory contribution from non-aviation activities to be
decided by shareholders;
Introduce investment incentives, where overspends on large investments are at the risk of
Schiphol and savings are shared with the airlines; and
The move to a more market-based WACC.



E.370

The role of the Dutch ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
Table E.123: Dutch procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.371

In the Netherlands, pre-financing is not allowed. The capital and financing costs of an asset are
allowed to be covered in the charges from the moment that the asset is in use for aviation
activities. Security and PRM are both charged separately and are both subject to specific
regulatory regimes.
The Independent Supervisory Authority in Netherlands

E.372

Against this background of longstanding regulation, under the Aviation Act 2006, the
Netherlands Competition Authority (NMa) was already in charge of aviation regulation and
was designated as ISA in May 2011. Within the NMa, it was the Office of Transport Regulation
which had the specific task of aviation regulation. From April 2013, the Netherlands Authority
for Consumers and Markets (ACM) took over from the NMa.

E.373

After charges are set, airlines may make an appeal to the ISA within a month and a decision
will be taken within four months (which can be extended by a further two months in extreme
circumstances). The ISA's decision is binding for all parties involved; however appeals against
an ACM decision can be made to the district or civil courts.
Table E.124: Dutch ISA description
Name

Netherlands
Authority for
Consumers and
Markets (ACM)

Type

Established
since

Competition
Authority

NMa was given
responsibility in
May 2011 for
Directive.
ACM created in
April 2013

Focus

Powers

Level of
activity

Competition
regulation

Competition
authority, also
responsible for
economic
regulation

High given the
presence of
economic
regulation

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.374

The ISA’s reported level of resources is shown in the in table below.
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Table E.125: Dutch ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

3-3.5 FTE related to
airport charges

Likely to be high given the
existence of economic
regulation

€275k-350k are the
annual costs of airport
charges regulation

Combination of state
funding and airport levy
(which is passed onto
airlines)

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.375

We found the following information regarding the latest annual reports published by ACM.
Table E.126: Dutch ISA latest annual reports published
Year

Published by

Description of report

Publicly available?

2015

March 2016

Brochure

https://www.acm.nl/nl/zoekresultaat/?zf%5b%
5d=qu%3Ajaarverslag

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.376

In the Netherlands, NMa has investigated several complaints since 2006, as Competition
Authority (it was only appointed ISA in 2011). In 2009 it ruled that Schiphol airport needed to
lower its airport charges (which had been in effect since April 1st that year) by €3.5 million,
because it had wrongfully included in the airport tariffs part of the construction costs of a
noise barrier. Under the Dutch Aviation Act, constructing a noise barrier is not considered an
aviation activity, and its costs can therefore not be passed on to the airlines. n addition,
Schiphol had also wrongfully included in the tariffs the recruitment and training costs of
baggage-handling employees. As these are not considered aviation activities, their costs
cannot be included in the tariffs. Finally, Schiphol was not allowed to include in its new tariffs
the costs of an accountant's report that related to an earlier tariff discussion.

E.377

The Competition Authority also ruled in 2009 against the airlines’ complaints on several other
counts, because it found that Schiphol had correctly applied the law and the NMa-approved
cost-allocation system. In 2009, easyJet also filed a complaint with the NMa that was
dismissed after 3 months stating that there was no evidence that Schiphol discriminates
against airlines carrying point-to-point passengers in favour of those carrying transfer
passengers.

E.378

Similarly, the Competition Authority dismissed easyJet’s claim that charges for point-to-point
passengers were unreasonable after carrying out a benchmarking study with other
international airports. easyJet also maintained that the airport was setting charges in a nontransparent way. The ISA held that, under the Aviation Act, Schiphol was not required to
disclose the make-up of every single tariff and that it was meeting all the requirements set by
the law on this matter.

E.379

The complaints received by the ISA, their outcome and time taken to investigate them are
shown in the table below.
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Table E.127: Dutch ISA complaints handling
Year

2006-2017

Complaints
received

Complaint
description

15

10 related to
charges and
conditions
5 withdrawn or
non-admissible

Outcome
4 complaints
(partially)
founded

Time taken for
resolution

Decision
appealed

Not stated

Not stated

6 unfounded

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.380

Opinions of stakeholders on the independence of the ISA are shown in the table below.
Table E.128: Dutch ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Independence determined by law
(Act of Parliament). Decisions of
NMa Board can be challenged in
court

Yes, according to Amsterdam
airport

Airlines did not raise the
independence of the ISA as an issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Netherlands
E.381

Amsterdam Schiphol must set charges and conditions at least once a year and may set charges
and conditions twice annually; per 1 April and/or per 1 November. A regular cycle starts with
the announcement of a proposal for charges and conditions, some six-seven months before
their entry into force, per 1 April or 1 November. After the announcement, for a period of six
weeks, airlines may bring their views forward to the airport. Amsterdam Schiphol also
organises meetings to inform airlines about the proposal in this stage. After this period, the
definitive charges and conditions are set and AAS motivates whether it has taken views of
airlines. From 2018 this annual process will move to a three-year consultation process.

E.382

IATA commented that the consultation process is “extensive”. While the “formal consultation”
meeting happens only once in the year, it is preceded by a number of “pre-consultation”
session in which the topics for discussions are agreed with users. There is also significant level
of transparency during the charges setting process (as an example, the airport fills in a
financial template provided by IATA). The same stakeholder also noted that requests for
further information are generally attended by the airport.

E.383

The ISA states it is not involved in the consultation process and is not responsible for ensuring
it “runs smoothly”; they only become involved when there are official complaints about prices.
To date, there has been very little complaint about the consultation process itself.

E.384

Significant issues highlighted by stakeholders:


At national level:
 Airlines stated that the ISA had limited involvement in the consultation process; They
stated that the ISA has mainly focused that Amsterdam airport adequately allocates
its costs between aeronautical and non-aeronautical activities as well as whether the
airport’s WACC calculation has been in line with what the law prescribes. It is unclear,
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though, whether the ISA has the power to rule on the level of efficiency of costs
(operating and capital costs) as there are no specific directions on this in the law.


At airport level:
 Users were generally satisfied with the process in place at Amsterdam Schiphol where
the local airport users stated that information was provided in a transparent manner
and on a regular basis in accordance with Art. 7(1);
 However, an airline has complained that the extensive consultation process and
transparency does not necessarily mean that the airport takes the users views into
account, and claims that the transfer discount provides a bias in favour of hub traffic;
 Amsterdam Schiphol airport explained that although not all airlines formally submit
information, the airport collects information from the hub carrier and other carriers
on their expected route and volume development, and that these numbers gets
supplemented by input from other carriers on their expected route developments
during the year (via the airline marketing department). The resulting total volume
forecast was presented and discussed in pre-consultation with all airline users.
 Airlines have criticised the use of dual till.
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Norway
The situation before the Directive was transposed
E.385

The Norwegian ISA stated that economic regulation, in the form of a set revenue requirement
across all airports, was in place prior to the implementation of the Directive. However, it did
not specify which piece of legislation governed this economic regulation.
Airports in scope of the Directive in Norway
Table E.129: Airports in scope in Norway
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Oslo

25.7m

Price-cap regulation

Single till

National law

Bergen

6.2m

Price-cap regulation

Single till

National law

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.386

Avinor, a Norwegian state-owned entity, is responsible for the operation of all of Norway’s 46
commercial airports – two of which are within the scope of the Directive. Avinor uses a
common charging system across its network and cross subsidises some of its smaller airports
with revenue from larger airports.
National transposition in Norway

E.387

The Directive was transposed through national regulation "Forskrift om avgifter for bruk av
lufthavner drevet av Avinor AS" in January 2015. In addition, the Ministry of Transport and
Communication (MoT) annually decides Avinor’s revenue requirement, which determines the
level of charges that can be set. The revenue requirement is determined at a network level
where all Avinor’s airports are classed as one entity. The Norwegian ISA stated this process for
setting charges was in place prior to the implementation of the Directive, but the Directive has
formalised the process.

E.388

Although Norway is not part of the EU, under EFTA it was obliged to implement the Directive.
Norway was judged by an EFTA court to have failed to implement the Directive within the
appropriate timeframe and was required to pay a fine.

E.389

Airport charges are divided into passenger charges, landing charges, security charges and deicing charges. Security charges are set independently with their own cost base, and PRM
charges are included within the passenger charges. Pre-financing is not permitted in Norway.

E.390

The role of the Norwegian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.130: Norwegian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Norway
E.391

CAA Norway is the ISA under the Directive. According to the ISA it is an independent body
under the Ministry of Transport (MoT). It is responsible for the activities covered by the
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Directive, but is not responsible for economic regulation, which is administered directly by the
MoT.
E.392

Decision on charges are taken by the ISA by 1 November each year, with the consultation
process focussed, according to the ISA, on reaching as much consensus as possible. This final
decision is not subject to appeal within the framework of airport charges regulation, but can
be appealed through a civil court case.
Table E.131: Norwegian ISA description
Name

CAA Norway

Established
since

Type

Civil Aviation
Authority

January 2015

Focus

Powers

Level of
activity

Aviation

Responsible for
the Directive
only, not
economic
regulation

Low given
existence of
other
regulatory
bodies and lack
of complaints

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.393

Norway’s ISA reported level of resources is shown in the table below.
Table E.132: Norwegian ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

0.2 FTE for tasks related
to airport charges

Avinor did not comment
on the skill level within
the ISA

190,000 NOK for tasks
related to the ISA

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.394

The ISA did not provide a link to an annual report and stated it has not been required to settle
any disputes since the implementation of the Directive.

E.395

Opinions of stakeholders on the independence of the ISA are shown in the table below. They
do not allow us to assess of the effective independence of the Norwegian ISA.
Table E.133: Norwegian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to
airlines consulted

CAA Norway is an independent
oversight body with it legal basis
set in the Norwegian Aviation Act
and the national regulation
transposing the Directive

Avinor did not comment on the
independence of the ISA

Airlines did not raise the
independence of the ISA as an
issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Norway
E.396

A timeline for the consultation process is contained within the national regulation. There are
annual meetings between the airport operator and the airport users from January to May,
where they share information in accordance with Art. 7 of the Directive. The airport operator
then forwards a proposal for its revenue requirement to the MoT – the airport users can also
send their opinions on the proposed revenue requirement to the MoT. In May or June, the
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MoT decides the airport operator’s revenue requirement. The airport operator then formally
consults the airport users until the end of August and forwards its proposal to the ISA, which
takes a decision by November.
E.397

The ISA clarified that the material presented in the consultation is split into 5 groups. The 4
largest airports are presented separately and the 41 local and regional airports are presented
together as one group. New investments of a certain sum (not maintenance related) are
presented separately (including investment plans, business plans and Net Present Values)
regardless which airport is concerned. The concept of presenting information is agreed
between the airport operator and the airport users, and the ISA considers that it covers the
requirements of Article 7.

E.398

The ISA participates in the consultation meetings as an observer throughout the whole process
to monitor the transparency and exchange of information between the parties. If there are full
disagreement between the parties, ISA will use the period of September to October to settle
the dispute according to the process described above.

E.399

Significant issues highlighted by stakeholders:


At national level:




The pre-determination of the WACC as defined by the government should receive a
more robust discussion with airlines. Avinor uses consulting studies to support the
WACC proposal without sufficiently engaging with airlines on this subject.

At airport level:



Network approach towards charges setting subsidises smaller reginal airports; and
The charges include a cost for a social obligations component, which the airlines state
is not a high amount, but includes elements which are not linked to services provided
to users.
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Poland
The situation before the Directive was transposed
E.400

Polish airports have been under national economic regulation since 2002. Many of the
Directive’s provisions were already present in Polish legislation prior to its implementation;
Polish legislation also goes further than the Directive on charges regulation.
Airports in scope of the Directive in Poland
Table E.134: Airports in scope in Poland
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Any other
relevant info

Warsaw

12.8m

Rate of return
regulation

Modified/hybrid
till

Law
(national/regional)

-

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.401

The only airport covered by the Directive is Warsaw’s Chopin Airport, which is operated by
Polish Airports State Enterprise (PPL), a fully public corporatized entity. Although common
charging systems are permitted, no networks have been designated.
National transposition in Poland

E.402

The Directive 2009/12/EC was transposed into Polish law by amending the 2002 Aviation Law.
The changes were implemented by the Act of 7 December 2012 on amending the Aviation Act,
which came into force on February 2013. In addition, Regulation of the Minister of
Infrastructure and Development of 8 August 2014 on airport charges was passed as an
executive act to the revised aviation law to further clarify the Aviation Act in the field of
airport charges.

E.403

The current version of the Aviation Act was published as the consolidated version in the
Journal of Laws of the Republic of Poland of 2016, item 605 and further amended (but not in
relation to the Directive). Under the 2002 Aviation Law, any changes to airport charges at
Warsaw airport must be approved by the ISA. The role of the Polish ISA with respect to Article
6 (3), (5) (a) and (5) (b)) is shown in the table below.
Table E.135: Polish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

Yes

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.404

There are no specific rules on pre-financing, but according to the regulation of Minister of
Transport, Construction and Maritime Economy on airport charges from 23 January 2012
when determining the level of airport charges the airport managing body can include the need
to obtain funds to finance their long-term investment projects of large scale. Security and PRM
charges are regulated by the ISA in the same way as airport charges. The PRM charge is
separate from other airport charges; the security charges are not.
The Independent Supervisory Authority in Poland

E.405

The Polish Civil Aviation Authority (CAA) is the designated ISA under the Directive in January
2012. Airport charges for the use of public airports above 5 million passengers per annum are
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subject to approval by the President of the ISA, pursuant to Article 6(5)(a) of Directive
2009/12/EC. For smaller airports, airport users may contact the President of the ISA if they see
an incompatibility of airport charges with the applicable legislation. The Polish CAA was
already responsible for setting and supervising airport charges, prior to the implementation of
the Directive, under the 2002 Aviation Law.
E.406

As the Polish ISA is responsible for the approval of airport charges, there is no specific
procedure for airlines to bring a complaint against an airport. However, the airport or the
airport users can appeal a decision by the Polish ISA in the first instance to the Polish ISA itself,
and, following that, to an administrative court. Both of these appeals must be made within 30
days of the Polish ISA’s decision and, according to IATA, only airlines which have attended the
consultation process are able to appeal.
Table E.136: Polish ISA description
Name

Type

Polish Civil
Aviation
Authority

CAA

Established
since

January 2012

Focus

Powers

Level of
activity

Aviation

Also
responsible for
economic
regulation

Relatively low
given the low
number of staff
and appeals

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.407

The Polish ISA’s reported level of resources is shown in the in table below.
Table E.137: Polish ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

1 FTE

Unclear, may be relatively high
given presence of economic
regulation

Total budget of PLN 55
million

Public funds

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.408

We found the following information regarding the latest annual reports published by the
Polish ISA.
Table E.138: Polish ISA latest annual reports published
Year

2016

Published
by

March
2017

Description of report

Publicly available?

Short summary of activity related to airport charges

http://www.ulc.gov.pl/_do
wnload/regulacja_rynku/in
ne/Sprawozdanie_nadzor_
Prezesa_ULC_nad_oplata
mi_lotniskowymi_2016_03
2017.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.409

The complaints received by the Polish ISA, their outcome and time taken to investigate them
are shown in the table below.
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Table E.139: Polish ISA complaints handling
Year

Complaints
received

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

2016

One (within
scope of
regulation)

Airline claimed to
be excluded from
consultations

Not stated

50 days

Not stated

2017

IATA

Level of charges

Dismissed

Unclear

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.410

IATA also stated that it appealed the 2016/17 level of charges to the Polish ISA, however the
appeal was rejected without an explanation of the reason behind the decision. IATA stated the
charges decision is also supposed to be signed off by the Office of Competition and Consumer
Protection (UOKiK), but this did not happen, as the Office did not feel competent in this area,
because according to the Supreme Court order, the supervision of airport charges rests on the
CAA and hence cannot be verified by the UOKiK. The appeal process is carried out in Polish
(according to the Polish Administrative Code).

E.411

Opinions of stakeholders on the independence of the Polish ISA are shown in the table below.
Table E.140: Polish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Polish CAA was established as a
public authority, independent from
airports and airlines under the 2002
Aviation Law

Yes, according to Warsaw airport

Airlines did not raise the
independence of the ISA as an issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Poland
E.412

The Warsaw airport operator sends the airport users an invitation to attend a consultation
meeting, and asks them to send them information (if the airport user does not provide
Warsaw Chopin airport with the information needed, the airport operator has a right to refuse
its participation in the consultation process). Before the consultation meeting the airport
operator provides the participants with information about the planned change of airport
charges. After the airport has responded to comments from the airlines, it sends to
participants a letter summarising the consultation process with a final airport charges decision.

E.413

According to Warsaw airport, the level of airport charges is subject to control in relation to the
cost of services. The transparency of charges at Warsaw is ensured as all charges, discounts
and incentive schemes are published in a booklet distributed to all interested parties.
Discounts at Warsaw are based on projected traffic growth rather than current traffic
volumes.

E.414

The Polish ISA investigates whether the consultation process has been undertaken in
accordance with the requirements of the Aviation Law. The minutes from the meeting are
prepared and distributed to all participants and to the Polish ISA. Additionally, the airport
operator is obliged to prepare the justification for changes and for any airport users'
comments. All the documents are provided to the Polish ISA as part of the process of changes
the airport charges.
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E.415

Significant issues highlighted by stakeholders:


At national level:
 IATA and LOT airlines stated they had some concerns about the transposition of the
Directive into Polish law, in particular the contradiction between the law which states
charges proposals should be checked by the UOKiK, and the Supreme Court order
which ruled that the supervision of airport charges rests with the Polish ISA;
 IATA and LOT airlines also stated that the Polish ISA has not taken an active enough
role in the review and approval of airport charges; and
 LOT airlines also raised a number of other issues with the application of the Directive
in Poland including: a short consultation and appeals process before new charges are
implemented, a lack of transparency in cost allocation and ambiguity within the
Polish law which makes rules (in relation to areas such as volume discounts and the
appeals process) unclear.



At airport level:
 Warsaw’s Chopin Airport was quoted by users as having charges that are not costrelated (or where there was not enough information to make such analysis);
 Airlines state the cost of capital was significantly reduced in 2016 with no impact on
the level of charges, as there was a reduced contribution of commercial revenues in
parallel. They also stated that costs were often overestimated with no payback
mechanism to the users;
 Participation in consultation meetings is strictly regulated and airlines not
participating in the consultation lose their right to intervene or appeal. This is further
linked to providing traffic forecast – without this data airlines are not allowed to
participate at the meeting. Airlines planning to operate but not operating yet are not
invited to the consultation. Airline associations are only allowed to participate in case
a direct mandate from airline members has been granted;
 Airlines criticised the lack of long-term view on the investments. They explained that
investments are consulted as part of the consultation, but only those relevant to the
charges level in the following year. There is no information provided on the long-term
investment planning (Master plan); and
 Airlines have also criticised the use of dual till and the lack of transparency in cost and
asset allocation.
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Portugal
E.416

Note that the Final Report includes case study on Lisbon airport which may provide some
more details on this specific airport.
Airports in scope of the Directive in Portugal
Table E.141: Airports in scope in Portugal
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Lisbon

20.1m

Price-cap regulation

Modified/hybrid
till

Decree Law
254/2012 and
Concession Contract

Porto

8.1m

Price-cap regulation

Modified/hybrid
till

Decree Law
254/2012 and
Concession Contract

Faro

6.4m

Price-cap regulation

Modified/hybrid
till

Decree Law
254/2012 and
Concession Contract

Any other
relevant
info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.417

Three airports in Portugal – Lisbon, Porto and Faro – are within the scope of the Directive and
are operated by Aeroportos de Portugal (ANA) under a 50-year concession. The concession
was given to Vinci in 2013, further details of the sale process are contained within the Lisbon
case study.

E.418

ANA also operates seven other airports in Portugal and charges are split into three charging
groups across the network. These are the Lisbon Group (which includes Lisbon, Azores and
Madeira airports and Beja Civil Terminal), Faro airport and Porto airport.
National transposition in Portugal

E.419

The Directive was originally transcribed into Portuguese law by Law number 86 from July 2011;
however this was replaced in November 2012 by Law number 254/2012, which was passed
during the ANA privatisation process and set out the legal framework related to the public
service concession. The Directive therefore applies across the whole ANA’s network.

E.420

Article 67 of the law states the economic regulation of airport charges is determined in the
concession contract (specifically in Annex 12). Law 254/2012 law also replaced Law 86/2011,
which had originally transcribed the Directive into Portuguese law.

E.421

The level of charges specified within the concession contract, are modulated according to
airport groups; Charges are set within the concession contract, using a rolling price cap
formula until 2022, with provision for a possible extension until the end of the concession
term.

E.422

Airlines have raised a number of concerns about how charges are set within the concession
contract:


The airside retail revenue contribution is taken out of the required regulated revenues;
however this contribution is based on 2012 retail revenue, indexed by inflation and
divided by traffic (which means the figure gets smaller with increasing traffic);
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Upwards adjustments to charges are permitted based on bi-annual benchmarking against
a set of pre-determined airports which are not necessarily comparable (no downward
adjustments are permitted);
The price cap was set at the start of the concession, with no explanation for the initial
level, and was inflated prior to investment costs;
Upwards adjustments to charges are permitted if traffic is below pre-set bands (no
downward adjustments are permitted);
The price cap at Lisbon is adjusted upwards to reduce charges at some smaller airports;
and
The concession agreement allows PRM and security costs to be included in revenues
generated under the price cap formula, which means a reduction in these costs can be
covered by an increase in charges.






E.423

Airlines have stated there is very little scope for meaningful consultation, as the level of
charges is already predetermined in the concession contract. They also argue that non-cost
related increases to the revenue cap have led to excessive pricing.

E.424

According to Law 254/2012, security and PRM charges are cost-related charges. Therefore, the
level of these charges is calculated based on the cost of providing each of these services. The
Regulatory model applied to ANA airports, under law and the concession agreement, states
that security and PRM charges revenues must be included in the charges basket, the revenues
of which contribute to the regulated price cap.

E.425

No specific rules regarding pre-financing were included within the concession contract.
However, ANA stated it does not charge airport users for the pre-financing of infrastructure
(i.e. pre-financing of infrastructure is not in use).

E.426

The role of the Portuguese ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.142: Portuguese procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Portugal
E.427

Autoridade Nacional da Aviação Civil (ANAC) – formerly Instituto Nacional da Aviacão Civil
(INAC) – is the designated ISA under the Directive. Airport users can appeal ANA’s final charges
decision to ANAC within 15 days of the decision; ANAC then has 120 days to make a decision
(with an additional 60 if required) and, in parallel, must decide whether the ANA’s charges
decision can enter into force within 30 days of receiving the appeal. ANA’s charges decision
has never been rejected by ANAC to date, it has only been delayed. ANAC's decision can be
appealed in court

E.428

Although airlines may appeal ANA charges decision, ANAC may only intervene if the setting of
charges does not follow the formula set out in the concession contract. ANAC is also therefore
unable to determine whether the level of charges is justified, or influence the level of charges,
as the methodology set out in the concession contract is legally binding. A4E stated that
airlines and airline associations had filed appeals against the level of charges in 2013, 2015 and
2016; in all cases the appeals were rejected by ANAC on the basis that the charges were
consistent with the formula in the concession contract.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

Table E.143: Portuguese ISA description
Name

Established
since

Type

ANAC

Civil

July 2011

Focus

Powers

Level of
activity

Aviation

Severely
limited by the
concession
contract

Low given lack
of powers

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.429

The ANAC’s reported level of resources is shown in the in table below.
Table E.144: Portuguese ISA resources
Staffing levels

Staff skills

14 employees
corresponding to
approximately 4.6 FTEs

Unclear, as powers are
limited by the concession
agreement

Financial means

Source of ISA funding

Not stated

Mainly the airport
security charge, which
accounts for
approximately 95% of
revenue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.430

We found the following information regarding the latest annual reports published by ANAC.
Table E.145: Portuguese ISA latest annual reports published
Year

Published
by

Description of report

Publicly available?

2015

December
2016

Detailed report of over 100 pages detailing the
activities of the last year (In Portuguese and
English)

http://www.inac.pt/SiteCollectionDo
cuments/Publicacoes/anuarios/AAC_
2015_V2.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.431

The complaints received by ANAC, their outcome and time taken to investigate them are
shown in the table below.
Table E.146: Portuguese ISA complaints handling
Year

2015

Complaints
received

Nine

Complaint
description
Two of the nine
complaints by user
associations were
found to be
substantiated by
ANAC
One was in relation to
the level of
transparency
provided by ANA and
one was in relation to
the WACC calculation
methodology

Outcome

A fine was imposed to
ANA for lack of
transparency and ANAC
led a revision and
public consultation of
the WACC calculation
methodology for 20172022

Time taken for
resolution

Decision
appealed

Not stated

ANA has
appealed
the fine for
lack of
transparency
in a
competition
court and a
decision is
pending
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Year

2017

Complaints
received

Five (that
were
considered
to have
reasonable
grounds)

Complaint
description

Outcome

Time taken for
resolution

Decision
appealed

Two airlines and three
user association filed
complaints in relation
to the PRM charge
and passenger charge

The reduced PRM
charge was not
approved; ANAC
instead proposed
increased investment
due to a decrease in
PRM service quality
The complaint in
relation to the
passenger service
charge was rejected

Not stated

Not stated

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.432

Opinions of stakeholders on the independence of ANAC are shown in the table below.
Table E.147: Portuguese ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Decree-Law No. 40/2015 endows
ANAC of administrative, financial
and managerial autonomy

Considered to be sufficiently
independent by ANA

Lacks sufficient powers

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Portugal
E.433

The consultation process at Lisbon airport, which takes place at network level along with all 10
of ANA’s airports, is set out in Annex 12 of the ANA concession agreement. It states the
concessionaire must consult with airport users at least once a year and topics must include,
but are not limited to, the annual price cap setting data and adjustments, anticipated future
demand and infrastructure provision, and the Airport Service Quality Regime. The timeline of
the annual consultation process is as follows:





E.434

From April to May (in the year before charges are due to change), ANA solicits information
from all airlines concerning their expectations for traffic growth during the following year;
From July to August, the formal consultation process begins, whereby ANA sends
consultation documents to relevant parties and ANA engages with users in formal group
and individual meetings to present and clarify its charges proposal;
The end of September is the deadline for users to present written comments to ANA on
the proposed charges; and
At the end of October, ANA issues a final decision up until 60 days before the entry into
force of the proposed new regulated charges.

The information provided covers a three-year period – the previous year, the current year and
the following year – and includes:




The allocation costs methodology used to calculate the costs related to regulated charges
and a very detailed list of the infrastructure, equipment and services that corresponds to
each charge. The allocation methodology used by ANA is “Activity Based Costing” (ABC);
Five key categories of operating costs are used: acquisition costs, external suppliers,
personal costs, depreciation costs, and other costs, as well as their evolution during the 3-
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year period. The most relevant subcontracts are presented and explained, as well as the
number of employees;
The most relevant capital investments related to regulated activities are presented for the
current and following year;
The depreciation method used is explained to users, and if any changes have occurred
since the last consultation process;
The composition of the asset base is detailed to users, and the most relevant assets are
identified;
Three years of regulated revenues are presented for each individual charge, including the
current and proposed charges; and
The methodology used to calculate WACC, which is in accordance with ANAC
recommendations, is presented in detail.

E.435

The consultation takes place in Portuguese and English, and is open to all users; ANA stated
airlines that regularly attend the process represent approximately 75% of total traffic.

E.436

ANAC does not attend the annual consultation meetings, but instead acts as an observer
throughout the consultation process. It also has responsibilities during the process relating to
transparency requirements, consultation attendance and WACC calculation methodology.

E.437

Significant issues highlighted by stakeholders:


At national level:







The regulatory framework significantly limits the ability if the ISA in dealing with
situations where there is no agreement on charges between airport and airline;
As charges are pre-determined in the concession agreement, and ANAC can only
intervene on whether the consultation process followed by ANA, Portugal has not
established an effective ISA under the Directive; and
Several airline associations have complained that the concession contract does not
guarantee a proper and transparent consultation process and limits the scope for
intervention by the regulatory authority.

At an airport level:







The initial price cap within the concession agreement was arbitrarily set at the start of
the concession;
Many elements of the price cap adjustments, including the retail revenue adjustment,
airport benchmarking and traffic adjustments, are not cost based. Non-cost related
increases to the revenue cap have led to excessive pricing;
The concession agreement allows PRM and security costs to be included in revenues
generated under the price cap formula, which means a reduction in these costs can
be covered by an increase in charges; and
Until 2016, ANA had been applying a pre-tax WACC of 12%, which was significantly
higher than comparable airports.
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Romania
Airports in scope of the Directive in Romania
Table E.148: Airports in scope in Romania
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Bucharest

11.0m

No regulation

Single till

Text/Doc for
economic
regulation

Any other
relevant info

None

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.438

Bucharest airport is the only airport in Romania under the scope of the Directive and is fully
owned and operated by the Romanian state. Although common charging systems are
permitted, there are currently no airport networks in Romania.

E.439

No response has been received from Bucharest airport, therefore its views are not included
within this country profile.
National transposition in Romania

E.440

The Directive was transposed into Romanian legislation through the following legislation by
Government Decision (GD) no. 455/ 2011 regarding airport charges in May 2011. Other
national legislation relating to airport charges includes:


Order of the Minister of Transport and Infrastructure (OMTI) no. 744/ 2011 regarding the
setting of conditions that can be associated to airport charges and the criteria that can be
applied to differentiate airport charges;
OMT 2178/ 2012 regarding the modification and completion of OMT 744/ 2011; and
Other legal acts including the Romanian fiscal code and commercial code.



E.441

PRM and security charges are both charged separately from passenger charges and there are
no specific rules in place regarding pre-financing. The role of the Romanian ISA with respect to
Article 6 (3), (5) (a) and (5) (b)) is shown in the table below.
Table E.149: Romanian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Romania
E.442

The Romanian Civil Aeronautical Authority (CAA) was designation as the ISA under the
Directive in May 2011. The Romanian ISA is not responsible for setting airport charges. This
task is performed by the airport operators pursuant to the legal acts mentioned above. The
role of the Romanian ISA is to ensure that the charges set by the airport administrators are in
line with national and EU legislation on airport charges. More specifically, the Romanian ISA’s
duties include:



Raising awareness of airport operators on the requirements of the Directive and
subsequent national legislation;
Annual collection of traffic data towards establishing the airports that fall under the
Directive;
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E.443

Elaborating the procedure for solving disagreements between the airport administration
body and the airport users;
Setting the conditions in which the ISA can be notified in regards to a disagreement;
Establishing the criteria against which the disagreements will be assessed for resolution;
and
Monitoring the application of the Directive and subsequent legislation through approving
the publication of the change in charging policy, inspections, document verification and
check-lists.

When resolving a disagreement between the airport manager and the airport users, as parties
involved in the adoption of a decision to modify the system or the level of airport charges,
either party may request an investigation by the Romanian ISA. The request must be in writing
and within 5 working days from the date of publication of the decision on the airport website.
In order for the request to be accepted by the Romanian ISA, both parties involved in the
disagreement must be present with all relevant documentation and pay the tariff set for the
investigation. The decision of the Romanian ISA cannot be appealed by the airport operator or
users.
Table E.150: Romanian ISA description
Name

Established
since

Type

Romanian Civil
Aeronautical
Authority

CAA

May 2011

Focus

Powers

Level of
activity

Aviation

Only
responsible for
issues related
to the Directive

Supervision and
approval of
charges

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.444

The Romanian ISA’s reported level of resources is shown in the table below.
Table E.151: Romanian ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

1 FTE for tasks related to
airport charges

No airport response
received

No specific budget, so
CAA funds.

Charge levied on airport
managing bodies/airport
users per disagreement
investigation

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.445

We found the following information regarding the latest annual reports published by the
Romanian ISA.
Table E.152: Romanian ISA latest annual reports published
Year

Published
by

Description of report

Publicly available?

2016

March
2017

Two-page document discussing activity related to the Directive
(in Romanian)

http://www.caa.ro/kcfinde
r/upload/files/Raport%20s
upraveghere%20HG455_2
011%20anul%202016.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.446

Complaints received by the Romanian ISA, their outcome and time taken to investigate them
are shown in the table below.
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Table E.153: Romanian ISA complaints handling
Complaints
received

One

Complaint
description

Outcome

Time taken for
resolution

Decision appealed

Received from
TAROM (airline)
concerning the
intention of
modification of
airport charges
scheme at Bucharest

Settled in favour
of the airline
company; The
level of charges
was maintained
until all the
conditions for
modifying the
charge are met by
the airport
operator

“In line with the
internal procedure”

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.447

Opinions of stakeholders on the independence of Romanian ISA are shown in the table below,
they do not allow us to assess the independence of the Romanian ISA.
Table E.154: Romanian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Independence determined by law.
CAA or its employees must not hold
shares in Romanian airports or
carriers, or be involved in their
management or administration

No airport response received

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Romania
E.448

Consultation takes place at Bucharest airport at least once a year; when the airport wants to
propose an increase to the level of charges, it meets with the president of the air operators’
committee to discuss the proposal at least six months before it is due to be implemented.
Views of the president of the operator committee can be incorporated into the proposal. The
proposal is then consulted on with the airlines, which have five days to appeal to the
Romanian CAA if they disagree with the proposal. Periodic audits of the consultation process
are conducted by the Romanian CAA.

E.449

There were no significant issues highlighted by stakeholders at a national or airport level.
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Slovakia
E.450

Note that the Final Report includes case study on Bratislava airport which may provide some
more details on this specific airport.

E.451

No response has been received from the Slovakian ISA, therefore this country profile is based
on responses from other stakeholders and the 2013 country profile within the mid-term
evaluation of the Directive.
Airports in scope of the Directive in Slovakia
Table E.155: Airports in scope in Slovakia
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Bratislava

1.8m

No regulation

No till

None

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.452

Bratislava airport is the only airport in Slovakia within the scope of the Directive and fully
owned by the Slovakian government through the Ministry of Transport.

E.453

Note we have not received a consultation response from the Slovakian ISA.
National transposition in Slovakia

E.454

Slovakia transposed the Directive through an amendment of section 33 of the Aviation Act in
July 2011.The relevance of the Directive in Slovakia is limited as Bratislava airport stated it has
not changed the level of its charges for more than a decade and therefore has not conducted
any consultations.

E.455

Bratislava airport stated it does not have a security charge and PRM costs are included within
the passenger charge; it not clear whether security costs are included within the passenger
charge or paid for by the airport or the government. There are no specific rules regarding prefinancing.

E.456

The role of the Slovenian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.156: Slovakian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Slovakia
E.457

The Slovakian Civil Aviation Authority (CAA) was designated as the ISA under the Directive in
September 2011.

E.458

Bratislava airport stated it has no experience with the appeals process as, since the
transposition of the Directive, no appeal has been made to the ISA by the airport or airport
users.
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Table E.157: Slovakian ISA description
Name

Type

Established
since

Focus

Powers

Level of
activity

Slovakian Civil
Aviation
Authority

CAA

September
2011

Aviation

No economic
regulation

Low

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.459

We have not received a response from the Slovakian ISA, however its reported level resources,
as reported in our 2013 report are shown the table below.
Table E.158: Slovakian ISA resources in 2013
Staffing levels

Staff skills

Financial means

Source of ISA funding

Under 1 FTE for activity
relation to airport charges

Satisfied as no issues have
been raised

Unknown

Unknown

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.460

Bratislava airport stated the ISA has not been required to deal with any disputes or complaints
in relation to the Directive.

E.461

Opinions of stakeholders on the independence of the Slovakian CAA are shown in the table
below. They do not allow us to assess of the effective independence of the Slovakian ISA.
Table E.159: Slovakian ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

No response received

Effectively independent

Airlines did not raise the
independence of the ISA as an issue

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.462

We have not received a response from the Slovakian ISA, therefore we have not received any
information regarding its annual reports.
Application of the Directive in Slovakia

E.463

Since the transposition of the Directive into Slovakian law, there has been no consultation at
Bratislava airport in relation the level of charges or infrastructure investment. The view of
Bratislava airport is that the Directive has simply created extra bureaucracy for both the
airport and the ISA.

E.464

No significant issues were highlighted by stakeholders at a national or airport level.
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Slovenia
Airports in scope of the Directive in Slovenia
Table E.160: Airports in scope in Slovenia
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Ljubljana

1.4m

No regulation

No till

None

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.465

Ljubljana is the only airport in Slovenia covered by the Directive. Ownership of the airport was
sold to a consortium of private investors led by Fraport in 2014.
National transposition in Slovenia

E.466

The Directive has been transposed by "Uredba o letaliških pristojbinah" Regulation of airport
charges (Official gazette of RS, no: 17/11) in March 2011.

E.467

The role of the Slovenian ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is unclear. The
Slovenian ISA stated it has opted for all three remedy procedures, which is not possible under
the Directive.
Table E.161: Slovenian procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Possibly

Possibly

Possibly

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.468

There are no specific rules regarding pre-financing. PRM and security costs are separate from
airport charges and are overseen by the ISA.
The Independent Supervisory Authority in Slovenia

E.469

The Slovenian Civil Aviation Authority (CAA) has been designated as the national ISA since
March 2011.

E.470

A disagreement can be brought before the Slovenian ISA when there is no consensus between
the airport managing body and airport users based on one of the following criteria:





Reasons for changes to airport charges;
Cost benefit effects and the level of competition between airport users;
Business results of both parties involved; and
Potential extraordinary circumstances or state requirements.

Table E.162: Slovenian ISA description
Name

Civil Aviation
Authority

Type

CAA

Established
since

March 2011

Focus

Powers

Level of
activity

Aviation

Appears to
have few
responsibilities
beyond the
scope of the
Directive

Low
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Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.471

The Slovenian CAA’s reported level of resources is shown in the in table below.
Table E.163: Slovenian ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

None

Probably low given low
level of activity

Not stated

Unclear

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.472

The Slovenian ISA stated it does not produce annual reports and has not received any
complaints relating to issues covered by the Directive.

E.473

Opinions of stakeholders on the independence of the Slovenian ISA are shown in the table
below. They do not allow us to assess of the effective independence of the Slovenian ISA.
Table E.164: Slovenian ISA independence
Steps in place to ensure independence,
according to ISA/Member State/Country

Independence according to
airports consulted

Independence according
to airlines consulted

The Slovenian CAA is legally independent
from any airport management company in
accordance with the Regulation of airport
charges (Official gazette of RS, no: 17/11)

Ljubljana airport stated the ISA
“acts independently” as it is state
owned and the airport is privately
owned

No comments received

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Slovenia
E.474

Airport operators are responsible for holding regular consultations (at least once per year) and
are required to provide all relevant information regarding changes in advance. Airport users
are required to provide airport operators all relevant data during the consultation. Airport
operators or users may apply to the Slovenian ISA to intervene if there is a disagreement.

E.475

There were no significant issues highlighted by stakeholders, at national or airport level.
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Spain
E.476

Note that the Final Report includes case study on Madrid airport which may provide some
more details on this specific airport.
Airports in scope of the Directive in Spain
Table E.165: Airports in scope in Spain
Airport name

2016
pax
traffic

Type of economic
regulation

Till

Text/Doc for
eco
regulation

Madrid-Barajas

50.4m

Rate of return

Dual

National law

Barcelona-El Prat

44.2m

Rate of return

Dual

National law

Palma De Mallorca

26.2m

Rate of return

Dual

National law

Malaga-Costa Del Sol

16.7m

Rate of return

Dual

National law

Alicante-Elche

12.4m

Rate of return

Dual

National law

Gran Canaria

12.1m

Rate of return

Dual

National law

Tenerife-Sur

10.5m

Rate of return

Dual

National law

Ibiza

7.4m

Rate of return

Dual

National law

Lanzarote

6.7m

Rate of return

Dual

National law

Valencia

5.8m

Rate of return

Dual

National law

Fuerteventura

5.8m

Rate of return

Dual

National law

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.477

In Spain, AENA Aeropuertos manages a network of 46 airports and 2 heliports across the
country. AENA Aeropuertos is structured as a public law entity attached to the Ministry for
Development, with its own legal identity, independent from that of the State and performs its
business activity within the framework of the Government’s general transport policy. AENA
serves the objectives of Spain concerning the provision of connectivity to its citizens through
an airport network system, and to integrate small regional or island airports, not viable
economically, within a large, economically viable organisation. This ensures the continuity of
operations at these airports that are able to apply reasonable charges.

E.478

AENA is the largest airport managing body in Europe with an annual traffic totalling more than
230 million passengers in 2016, therefore, all Spanish airports are covered by a single airport
network under the Directive. However, only 11 airports reach the 5mppa threshold.

E.479

AENA is 51% owned by the Spanish state and 49% owned by consortium of private investors;
the 49% of private shares were sold through and initial public offering (IPO) in February 2015.
The aim of the part privatisation was, according to the Spanish Privatisation Consulting
Council, to reinforce the management of AENA, to guarantee the future sustainability of the
Spanish airport system, and to stimulate the Spanish transport sector and other linked
strategic sectors.

E.480

The IPO decision was announced in 2013, after the original planned privatisation process in
2011 – which was the privatisation of Madrid and Barcelona airports using a concession-based
model – broke down due to a number of factors including the high share price, concession
conditions which the private sector did not find attractive. The privatisation process also
coincided with changes to the Spanish regulatory framework overseeing airport charges,
discussed below.
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National transposition in Spain
E.481

The regulatory regime is mainly contained in Law 18/2014, of 15 October 2014, and it is
applicable to the setting of airport charges to be applied in all airports that belong to AENA
and are part of its network. The Law 18/2014 establishes a five-year regulation framework
called DORA (Document of Airport Regulation) approved by the Council of Ministers.

E.482

The Law 18/2014 has pre-set key parameters:









The maximum annual increase in the revenue per passenger (IMAP) and in the annual
adjustments (IMAAJ) is fixed at 0% between 2015 and 2025;
The operating cost per air traffic unit ratio, which should remain below the level of 2014
until 2021 in accordance with the limit set out in Act 18/2014;
The methodology for determining the maximum annual increase in the revenue per
passenger (IMAP) and annual adjustments (IMAAJ) including the formula;
The level of investments is capped at €450 million in the first five-year period
(investments cannot be increased by an annual average of more than €450 million
between 2022 and 2026) and also for the second five-year period.
A dual till system from 2018 (after a transition period). We note that the establishment of
the dual till system will remain in place indefinitely under the current regulatory
framework.
Finally the IMAP is fixed in the DORA for each year of the five-year period.

E.483

The DORA includes the whole of AENA's network, and therefore all AENA's 46 airports are
subject to DORA and are under a rate of return regulation. It sets the average income per
passenger that the airport manager can charge for each of the five years. Annually, some
adjustments on the tariffs may take place after consultation with the airport users, but where
adjustments can be taken into account, they can only relate to compliance with quality and
investment objectives or deviations of the forecasted type of traffic. The DORA 2017-2021 was
approved on 27th of January 2017.

E.484

Other relevant laws are Law 21/2003 amended by Royal Decree-law 11/2011 (that established
the airport services under the regime of the directive and the airport charges of the airport
manager) and Law 3/2013 creating the National Competition and Markets Commission
(CNMC), which is the designated ISA for airport charges. Law 1/2011 in March 2011
restructured elements of the regulatory regime, in particular by splitting airports into six
categories with charges modulated across the six categories.

E.485

Consultation consists of the exchange of relevant information under the supervision of the ISA.
For the elaboration of the 5-year period framework (DORA), the airport manager and the
airlines have three or four meetings exchanging information over relevant parameters (traffic
forecast, operational cost, cost of capital, investments) that will be used in the formula to set
the level of charges. This process, that should take a minimum of two months, starts before
January and finishes before 15th March. The CNMC can attend the meetings (as an observer)
and can decide who has to be included in the consultation process and the information that
needs to be exchanged. After the last meeting, the airport managers submit its proposal to the
Ministry. The CNMC, as well as other bodies, issues a non-binding report on AENA's proposal
and, finally, it is the Council of Ministers who decides on the airport charges proposed by the
DGAC (Civil Aviation Authority which is under the authority of the Ministry of Development).
Once a year another consultation process takes place for minor adjustments to the airport
charges. CNMC can resolve disputes about those final charges but any decision must comply
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with the maximum annual increase in the revenue per passenger (IMAP) and the annual
adjustments (IMAAJ), which is the adjusted IMAP, set in the DORA.
E.486

There are no rules regarding pre-financing of infrastructure through charges in Spain, and we
understand that pre-financing is therefore allowed. “Investments in progress" are integrated
into the regulated asset base and are therefore charged to airport users through airport
charges in the year when they are built, even before the date when these assets become
operational. The annual investment volume is regulated in the DORA and is defined depending
on, among others, the expected demand and existing capacity for the different airport
subsystems according to technical parameters.

E.487

The role of the Spanish ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
Table E.166: Spanish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.488

Interested parties may appeal the decision of CNMC. The concept of interested party is wide;
it includes AENA's shareholders, airlines, etc. Any interested party can appeal the CNMC’s
decision to the Administrative Court (Sala del Contencioso Administrativo of the Audiencia
Naciona)l. As well as a review of the decision, it is possible to ask for injunction and interim
measures to be taken. The decisions of the Audiencia Nacional can be appealed at the Tribunal
Supremo (State Supreme Court).

E.489

The cost of security and PRM services provision are covered entirely by airport charges and are
both charged separately from the passenger service charge. The Spanish ministry indicated
that “There is no cross subsidisation in favour of security and PRM services considered for the
whole AENA network”. The CNMC is the ISA in charge of PRM.

E.490

Apart from a small airport, Castellon (approximately 120,000 passengers in 2016) with a
concession contract awarded to a private operator (Edeis-SNC Lavalin) by a regional
government (the Valencian Generalitat), there are no other concession contracts that have
been awarded in the airport sector, so Concession Directive (2014/23/EU) is not relevant here.
The Independent Supervisory Authority in Spain

E.491

The CNMC is the competition authority as well as the regulator of the main network services
(telecom, electricity, gas, postal, railway, airport, and audio-visual services) of Spain.

E.492

The appointment of the CNMC was a long process. Law 1/2011, which modifies Law 21/2003
regulating the airport manager charges and the role of the ISA transposed the ACD into
Spanish legislation for the first time. Royal Decree-Law 11/2011, created the ISA (former
Railway and Airport Committee (CRFA)), although the airport charges for 2013 were still set by
the DGAC (part of the Ministry of Infrastructure) in 2012 acting as the interim ISA. The Law
3/2013, creating the CNMC gave the interim power to supervise the airport tariffs to the
Railway and Airport Committee CRFA. Eventually, the CNMC started to assume its ISA role on
7th October 2013.

E.493

The CNMC has, in matters concerning the supervision and control of airport charges, the
following responsibilities:
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It issued non-binding report on the draft legislation (law 18/2014).
CNMC is also empowered to issue a non-binding opinion on the following parameters
(art.20.5 Ley 18/2014):
 During the process of approval of the DORA and its amendments with regard to
traffic forecast, quality standards, planned investments, annual operating and capital
costs, the value of IMAP (maximum revenue per passenger) for each of the five years,
values related to the fixing of incentives or penalisations for quality of service levels
and delays in planned investments, and the cost of basic airport services.
 Changes in airport categories, which have an impact in the quantity of applicable
tariffs.
 General interest incentives that should be financed by airport charges.
 Certain aspects of the DORA supervision process, such as deviations on investments
and operating costs due to regulatory changes.
During the process of drafting and approval of each DORA the CNMC can decide on the
information that AENA must provide users during the brief consultation process that takes
place in advance of the elaboration of the DORA.
During the annual adjustment of the airport charges the CNMC is empowered to declare
inapplicable AENA’s annual tariff modifications which have not followed the requirements
of the transparency and consultation process or that do not match the percentage that
results from applying the adjusted maximum annual income per passenger (IMAAJ) fixed
by law 18/2014 and establish which will be applicable, subject to IMAAJ. The CNMC can
also issue binding decisions with regard the annual transparency and consultation process
requirements and the measures to be taken in future processes and can resolve conflicts
between airport users and AENA. It should also ensure that tariffs are not applied in a
discriminatory way and publish an annual report. (Art. 10 and 12 of Law 3/2013 amended
by law 18/2014 and articles 20.5, 32 to 38 of Law 18/2014).

E.494

While in theory the CNMC can resolve disputes over the level of airport charges as required in
Articles 6.3 and 6.4 of the Directive, according to articles 24 to 27 and annexes VIII and IX of
Law 18/2014, the final decision on the main economic parameters of the DORA that
determines the level of airport charges belongs to the Minister (DGAC) (who drafts the
proposal) and the Council of Ministers (who approves the proposal), the Spanish state being
the majority shareholder (51%) of AENA. Therefore while, at least formally, it could seem like
the CNMC has been properly empowered according to the Directive, the fact is that the CNMC
has no influence over the actual level of the charges, given that the scope to act is limited to
minor adjustments within the parameters which have either already been set in the law or will
be set by the DGAC/Council of Ministers in the quinquennial regulatory framework. This
means that the decision of the CNMC in solving disputes is restricted to applying the formula
predefined in the Law, and that the final decision lays with the Ministry (DGAC) and the
Council of Ministers.

E.495

In Spain, currently, CNMC observed that it is the owner of the airport manager (the Spanish
State as it is the majority shareholder of AENA) who decides on the level of airport charges,
which results in a system where the owner of the airport is also the regulator. In addition,
airport users were not consulted on the introduction of the dual till and Law 18/2014, and
although they must be consulted by AENA during the drafting of the DORA, the final decision
remains with the government and not with the ISA.

E.496

The airport users (whether associations or individual airlines) can challenge AENA's decisions
on the annual adjustments of tariffs, but the CNMC decision should always comply with the
IMAP already set by law and by the DORA (approved by the Council of Ministries). That means
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that the CNMC's decision has very limited scope when solving possible conflicts. CNMC can
also act ex officio deciding that the transparency and consultation procedure has not follow
the Law 18/2014 or that AENA is applying tariffs in a discriminatory way.
E.497

In spite of serious issues related to the way the Directive has been transposed in Spain, CNMC
remarked that the Airport Charges Directive has increased the transparency of the process of
setting airport charges. The role given to the CNMC in the consultation process has also
improved the limited countervailing powers of the airlines in relation to the whole of AENA's
network. CNMC’s decision on the 2016 tariffs (where CNMC did not accept AENA’s proposal
after the consultation process) was challenged by AENA, TCI (shareholder of AENA) and by the
DGAC (on behalf of the State as majority shareholder 51% of AENA). This decision was taken
under the old legal framework where CNMC had more powers. In the new framework, there is
very little room for conflicts as the government has set all relevant parameters and the role of
the CNMC is even more limited. In 2016, after the role of CNMC was changed to issuing nonbinding report on the airport charges, the airport charges were set by the government to a
lower level (a reduction of charges of 2.22% per annum) than AENA's proposal (a freeze at 0%
per year), and also lower than the level that would have resulted from the application of the
methodology made by CNMC in its report (a reduction of charges of 2.02% per annum).

E.498

The issue in Spain does not relate to the independence of the ISA, but rather with its lack of
effective powers because of national legislation.
Table E.167: Spanish ISA description
Name

CNMC

Type

Established since

Competition
authority

2013 (for airport
charges)

Focus

Network
industries

Level of
activity

Powers
Powers are very constrained by the
national legislation which set into
law a large number of parameters

Medium

CNMCs’ opinions are also not
binding

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.499

The ISA indicated that its level of resources (in 2016) was as below. Article 20 of Law 18/2014
allows for the definition of a charge to finance the activities of the ISA, but this has not been
defined so far. In particular Article 20.7 establishes that The National Aviation Safety Agency
(EASA), CNMC and the DGCA shall finance the activities regulated in this Article through legally
established charges.
Table E.168: Spanish ISA description
Staffing levels

Staff skills

Financial means

Source of ISA funding

4 FTEs. 5 FTEs in
2015. CNMC
believes it is
understaffed

Adequate (according
to airline
stakeholders)

CNMC has a total budget of circa € 4
million (overall), but noted that the
budget allocated to the supervision of
the airport charges is really low

Annual State budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.500

CNMC did not provide an annual report as part of their response.

E.501

As discussed above, CNMC stated under the current legal framework there is very little scope
for complaints by airports or airport users as the government sets the charges parameters.
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Therefore CNMC did not provide any information on disputes it has settled as it does not have
a meaningful role in dealing in settling disputes.
E.502

The independence of the ISA was assessed by various stakeholders in the table below. Whilst
the independence of CNMC does not appear to us to be a significant issue, the fact that CNMC
is effectively powerless to properly address airport charges matters is a key issue. In Spain, in
effect all this power is given to DGCA. It publishes all its reports which include the reasoning of
its opinions. According to CNMC, the impartiality of the DGCA (the civil aviation authority also
in charge of preparing the DORA) is not guaranteed to the extent that, for example, the
decision of the CNMC on the cost allocation of AENA’s aeronautical and non-aeronautical
activities was appealed in court by DGCA. In addition, in contrast with CNMC, the reasoning
behind the choice of DORA’s parameters has not been made public by the DGCA.
Table E.169: Spanish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

Financially and legally independent
from the airport manager, the
airlines and the Government

In AENA’s view the Spanish ISA is
independent

Airlines do not view the Spanish ISA
as independent

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Spain
E.503

We understand the Directive did not change AENA’s discounts schemes or incentives; these
are not considered as part of the charges setting process and are therefore not under CNMC’s
supervision. CNMC stated that in recent years, AENA had been warning the airlines about the
removal of discount schemes if airlines did not agree during the consultation process with
AENA's proposals, but so far it seems that AENA has not carried out these threats.

E.504

AENA has not used the possibility to modulate charges on environmental grounds and applies
the same tariff and quality of service per group of airports.

E.505

CNMC has used its powers to make improvements to the consultation process. For example,
the CNMC requested the airport manager to deliver detailed economic and financial data, as
well as providing the information sufficiently ahead to allow airport users to comment and
render the consultation process useful. CNMC also requested that the main airlines provide
their forecast traffic data in time. The best way to ensure that the consultation is transparent
and efficient is to give enough powers to the ISA to guide the process. Without ISA's powers,
as the monopolistic airport manager has no incentive or interest to exchange information with
the airlines, the consultation process can be regarded as mere formality by the airport
manager.

E.506

All airports belonging to AENA apply a common airport charging system to cover the airport
network. Airports are integrated into six groups according to their traffic levels, and charges
are equal within each group of airports. The calculation of charges is carried out with airport
information on an aggregated basis at network level. Furthermore, in the exercise of its
functions of supervision in the field of airport charges, as provided for in Article 41 of Law
18/2014, the CNMC has access to all the necessary information, including analytic accounting
figures disaggregated by airport.

E.507

Significant issues highlighted by stakeholders:
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At national level:






Airlines have stated the CNMC has power to act independently, however, because its
reports on charges are non-binding, there is a lack of any genuine appeals process;
The CNMC stated it is also not involved with the drafting of the DORA, which was
drafted by DGCA, and was only empowered to provide a non-binding opinion on the
parameters used; and
Several airline associations have complained that Spain has failed to provide an
effective ISA.

At airport level:




Charges in recent years have risen significantly in recent years at Barcelona and
Madrid, which airlines claim have been used to cross subsidise AENA investments
across its network; and
Airlines also highlighted the use of dual till across AENA’s network.
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Sweden
Note that the Final Report includes case study on Swedavia airports which may provide some
more details on this network.
Airports in scope of the Directive in Sweden
Table E.170: Airports in scope in Sweden
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

Stockholm
Arlanda

24.7m

No regulation

Modified/hybrid
till

Law
(national/regional)

Göteborg

6.4m

No regulation

Modified/hybrid
till

Law
(national/regional)

Any other
relevant info

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.508

In Sweden there are two airports within the scope of the Directive, Stockholm Arlanda and
Göteborg, both of which are owned and operated by Swedavia – a state owned entity.
Swedavia also operates eight other airports in Sweden, which are (in order of size): Stockholm
Bromma, Malmö, Luleå, Umeå, Åre Östersund, Visby, Ronneby and Kiruna. Swedavia stated it
uses close to a single till approach across its 10 airports combined, but as real estate is
excluded it is classed as a hybrid till.

E.509

The airports operated by Swedavia account for the majority of passenger traffic in Sweden
(90% in 2016). Most of Swedavia’s airports are small regional airports aside from the two
airports covered by the Directive, only Stockholm Bromma and Malmö served more than two
million passengers in 2016.

E.510

Swedavia uses a common charging system across its network whereby airports are grouped
into different categories. For most categories of charges, the four largest airports have their
own category and the remaining airports are grouped into one or two further categories.
However, the groupings do vary depending on the category of charge – further information is
contained within the Swedavia case study.
National transposition in Sweden

E.511

The Directive was transposed in Sweden by “Lag (2011:866) om flygplatsavgifter” in June
2011. Prior to this there was no Swedish regulation relating to airport charges and, aside from
a law was passed in 2015 (Lag 2015:597), which updated the 2011 law to give the ISA more
active role in the consultation process and responsibility for setting charges, the is no other
legislation in Sweden relating to airport charges beyond national transposition of the
Directive.

E.512

There is a “national levelling system” for the financing of the security costs. Each airport in
Sweden receives a flat cost-coverage charge through a system administered by the ISA. As the
charge level is the same at all airports, the system is slightly discriminatory towards passengers
at larger airports, where cost per passenger is lower than the charge. PRM costs are different
at each of Swedavia’s airports and are purely cost-related. The ISA is also responsible for the
oversight of security charges and PRM charges. There are no specific rules regarding prefinancing in Sweden. Swedavia stated it does not use pre-financing to fund infrastructure
investment, although it has been raised as issue by airlines; the Swedish ISA stated Swedavia
may only charge airports users for investment after costs have been incurred.
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E.513

The role of the Swedish ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the
table below.
Table E.171: Swedish procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Sweden
E.514

The Swedish Transport Agency (STA) is the designated ISA under the Directive and is the only
authority responsible for the oversight of airport charges. The activities of the ISA in relation to
airport charges are:





Participation in the consultations between airport operators and airspace users;
From 2016, a general oversight of the Directive;
Handling of disputes; and
Preparation of annual report of activity related to airport charges during the year.

E.515

Until 2015 the Swedish ISA, only attended the consultation process as an observer but its
approval was not required to set the level of charges and it only became involved if airport
users appealed a decision of Swedavia. However new national legislation passed in December
2015 has allowed the STA to take a more pro-active role in the consultation process and also
has responsibility for setting charges.

E.516

Airport users may appeal to the ISA in the case of a disagreement with the airport relating to
the level of charges. Decisions of the ISA can be appealed by either party to an administrative
court.
Table E.172: Swedish ISA description
Name

Swedish
Transport
Agency

Established
since

Type

Government
agency

June 2011

Focus

Powers

Level of
activity

All transport
modes

No economic
regulation
powers

Assumed by
SDG to be low
based on
stakeholder
responses

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.517

The ISA’s reported level of resources is shown in the table below.
Table E.173: Swedish ISA resources
Staffing levels

0.2 FTEs for work related
to airport charges

Staff skills
Swedavia “is satisfied
with the dialogue and
cooperation with the ISA.
They act in a timely
manner and ask questions
when clarification is
needed”
Some airlines stated
knowledge of ISA is
limited

Financial means

Source of ISA funding

SKR 478,000 (€49,000) in
2016 for work related to
airport charges. In 2005 it
was €30,000

Through passenger
charges at Swedish
airports, although there is
a proposal to create a
specific charge only at
airports covered by the
Directive
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Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.518

We found the following information regarding the latest annual reports published by the ISA.
Table E.174: Swedish ISA latest annual reports published
Year

2014

Published
by

March
2015

Description of report

Publicly available?

Short report describing activity related to airport
charges (in Swedish)

http://www.transportstyre
lsen.se/globalassets/global
/luftfart/flygplatser/arsrap
port_flygplatsavgifter_201
4.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.519

The complaints received by the ISA, their outcome, and the time taken to investigate are
shown in the table below. We observe that for two years in a row, there was some dispute on
the level of the WACC. In 2016, the ISA ruled in favour of the charges proposals of the airport
whereas in 2017 it ruled in favour of the complainants. The ISA explained that in 2016 it did
not look at specific values of the WACC but only at the consultation process and the
information that was given to the airspace users. The ISA’s decision was appealed by airport
users in an administrative court, which ruled in favour of Swedavia and agreed that the ISA’s
approval of its charges was correct.

E.520

In 2017, the ISA did a more in-depth analysis of the WACC compared with earlier years.
Because of the guidelines from the Thessaloniki Forum, they interpreted from the Directive
that, as an ISA, they should examine the actual value of the WACC, its parameters and
calculations. In 2017, the ISA concluded that the beta-value should not be higher than 1.
Because the airport owner used a beta-value of 1.2 this was one important reason why the ISA
did not approve the airport decision. Swedavia has appealed this decision to the
administrative court and a decision is pending.
Table E.175: Swedish ISA complaints handling
Year

2012

2016

2017

Complaints
received

Complaint
description

Outcome

Time taken
for resolution

Decision
appealed

One

In relation to
incentives

Ruled that incentive
schemes should be
included within the
consultation

4 Months

Not stated,
we assume
not

4 Months

Yes. The
Administrative
Court ruled in
favour of the
ISA and
Swedavia

On-going

Yes. Decision
of
Administrative
Court still
pending

Two

Five

Related to WACC
and pre-financing

Related to
WACC,
refinancing and
passenger
volume discounts

Ruled in favour of
airport operator,
charges approved.

Ruled in favour of
airlines, charges not
approved
The decision followed a
more careful
examination of the
WACC based on
guidance from the
Thessaloniki forum
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Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.521

Opinions of stakeholders on the independence of the ISA are shown in the table below.
Table E.176: Swedish ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

The airports within the scope of the
regulation are owned by the state,
but the government cannot
interfere with ISA assessment

Yes. Even though Swedavia is stateowned, the ISA has no mission or
targets in relation to Swedavia's
mission or operational/financial
targets, hence there is no conflict of
interest

Some airlines stated the Swedish
ISA appears to be under influence
from the Swedish state

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Sweden
E.522

Swedavia makes an annual charges decision for its entire network with an annual consultation
process. The latest consultation process, in 2016, started with meeting invitations, including a
proposed agenda, to all airport users from May to June. In September, the document
'Swedavia Consultation Framework' was distributed to all airport users. This document
described Swedavia's airport network, financial targets, WACC methodology, traffic forecast,
description of charges, methodology to determine charges, investments and proposed
structural changes to the charges. The airport owner uses a WACC which is fixed over a
business cycle which is estimated to be 5-7 years.

E.523

The consultation for airport charges consisted of three meetings, which took place from
October to December, each covering a specific topic. At all meetings Swedavia took minutes
which were distributed after the meeting to users for comment. Written feedback from users
was also received after the meetings, which included questions raised during the meetings.
which is used to update the charges proposal if deemed appropriate by Swedavia. After the
final third meeting in December, Swedavia reviewed and considered all the feedback prior to
making the price decision, which were communicated externally in January 2017. There are
also individual consultations regarding investments at each airport.

E.524

The Swedish ISA stated that it is generally satisfied with Swedavia’s consultation process and
the level of information provided was, in general, sufficient. However, the ISA did state a little
more information could be provided in relation to how cost and revenues are allocated across
the network, especially at airports not currently under the scope of the Directive. Although
Swedavia has stated that, in practice all 10 of its airports are under the scope of the Directive,
the ISA stated it has no power over the level of charges at the eight airports not under the
Directive. Starting 2017, Swedavia plans to introduce an investment risk sharing program. The
capital cost of investments not started as planned within the charging year is returned to the
users. The ISA attends the meeting as observer. Following the 2015 legislation, the ISA has
taken a more active role in the consultation process and in oversight in general. During 2016
for example the ISA brought together IATA and the airport owner for a specific discussion of
the WACC.

E.525

If airlines wish to challenge Swedavia’s charges proposal, a formal application for intervention
of the ISA has to be delivered within three weeks from the date of the decision. The ISA then
has four weeks to make an interim decision and at the latest after four months (six in case of
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special circumstances) should make its final decision. Until a final decision has been made,
Swedavia is not entitled to introduce new charges.
E.526

Until recently there was a tariff scheme in place at Swedavia airports that discriminated in
favour of domestic traffic. We understand that the situation is currently being corrected.

E.527

Significant issues highlighted by stakeholders:


At national level:







Some airlines have criticised the ISA for currently not taking an active enough role in
the consultation process;
Other airlines have gone further by stating they are not satisfied with either the
competence or independence or the ISA (although this is likely to improve now the
ISA has taken a more active role following the 2015 legislation); and
Airlines have stated the ISA only being legally responsible for Stockholm Arlanda and
Göteborg airports causes a large amount of legal uncertainty because the same set of
charges published by Swedavia are, in theory, supervised by two different sets of
rules.

At airport level:






Airlines have highlighted a lack of transparency, particularly on WACC calculation and
across Swedavia’s network;
Airlines have complained that Swedavia has consistently under invested in the last
few years compared to its investment plans, despite the investments being prefinanced through charges;
They have also stated that the risk-sharing model is not fair and therefore it is in
Swedavia’s interest to set low traffic forecasts; and
Airlines claim Swedavia’s incentive schemes are funded through charges.
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Switzerland
The situation before the Directive was transposed
E.528

The situation before the transposition of the Directive is unclear. Economic regulation of
airports in Switzerland goes further than Directive, in the sense the ISA needs to approve
airports’ charges proposals, but it is not clear whether this legislation was introduced before
(or at the same time as) the Directive.

E.529

Airports consulted stated airport users were already consulted on charges prior to the
implementation of the Directive, but they did not have any negotiating power or the power to
disagree. The Swiss ISA also stated the Directive has given legal security to airports and
airlines. This suggests airlines have been given more power under the Directive, but it not clear
whether ISA approvals were a feature of Swiss regulation before it was implemented.
Airports in scope of the Directive in Switzerland
Table E.177: Airports in scope in Switzerland
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for economic
regulation

Zurich

27.6m

Rate of return

Modified/hybrid
till

Law (national/regional)

Geneva

16.5m

Rate of return

Modified/hybrid
till

Law (national/regional)

BaselMulhouse

7.3m

Rate of return

Single

None

Any other
relevant info

FR/CH binational
airport

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.530

Three Swiss airports are within the scope of the Directive. Basel (Swiss-French binational
airport) and Geneva airports are fully owned by the respective public authorities; Zurich is
partly owned by the local authority and majority owned by a consortium of private investors.

E.531

There are no airport networks in Switzerland and common charging is not permitted by law.
National transposition in Switzerland

E.532

Based on the bilateral contract between Switzerland with the European Union (Air Transport
Agreement), the Federal Office of Civil Aviation (FOCA) initiated a revision of the Swiss
Aeronautical Law (Luftfahrtgesetz). This revision was approved by the Swiss Parliament in
autumn of 2010. Article 39 of the revised Swiss Aeronautical Law and stipulated that the
Federal Government had to specify certain elements pertaining to airport charges in an
Ordinance (748.131.3), of 25th April 2012 and entered into force in June 2012.

E.533

Pre-financing is permitted for forecasted costs related to environmental issues and for
investments in aviation infrastructure. Charges income for pre-financing has to be reported in
a separate account, which can only be used for expenditure on the specified infrastructure.

E.534

PRM and security charges are not included within the passenger charge and are set as part of
the overall airport charges setting process. FOCA stated they are responsible for supervising
both these charges, which are both cost related.

E.535

The role of the Swiss ISA with respect to Article 6 (3), (5) (a) and (5) (b)) is shown in the table
below.
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Table E.178: Swiss procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

Yes

No

No

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

The Independent Supervisory Authority in Switzerland
E.536

The Federal Office of Civil Aviation (FOCA), an entity of the Helvetic Ministry of Environment
and Transport, was designated as the ISA under the Directive in June 2012.

E.537

The Swiss legislation sets out a two-step approach on setting airport charges. First, an airport
and its users shall attempt to reach an agreement on the level of the charges. If no agreement
is reached, the airport operator submits a proposal to FOCA under the so-called “fall-back
regulation”. After assessing the proposal, which may or may not have been agreed by the
airport and airlines, FOCA makes a decision within 60 days on whether to approve the
proposed charges or whether it requires adjustments.

E.538

FOCA‘s assessment is based on criteria defined in the ordinance. Operational charges must be
cost related based on an overall cost base and may not produce an income which exceeds the
costs reported in relevant area of flight operations. Charges relating to centralised
infrastructure and user fees must be independently cost related. Airport operators can also
apply to FOCA to set airport charges based on benchmark studies with similar European
airports.
Table E.179: Swiss ISA description
Name

Federal Office of
Civil Aviation
(FOCA)

Established
since

Type

Part of
government
ministry

June 2012

Focus

Powers

Level of
activity

Aviation

Also
responsible for
economic
regulation

Moderate. Not
many staff or
appeals, but is
responsible for
economic
regulation

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.539

FOCA’s reported level of resources is shown in the in table below.
Table E.180: Swiss ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

0.5 FTE for airport charges
related activity

Geneva airport said they
could not comment as
they had no point of
reference; Zurich airport
stated FOCA had
insufficient resources to
deal with the regulatory
requirements

Under CHF 100k for
airport charges related
activity

State budget

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.540

We found the following information regarding the latest annual reports published by ISA.
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Table E.181: Swiss ISA latest annual reports published
Year

2015

Published by

Not stated

Description of report

Publicly available?

High level overview of the
activities and statistics from the
previous year (in French)

https://www.bazl.admin.ch/dam/bazl/fr/d
okumente/Das_BAZL/Studien_Berichte_u
nd_Projekte/Jahresberichte/Archiv_Jahres
berichte/BAZL%20Jahresbericht%202015
%20FR.pdf.download.pdf/BAZL_Jahresberi
cht_2015_FR.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.541

The complaints received by the ISA, their outcome and time taken to investigate them are
shown in the table below.
Table E.182: Swiss ISA complaints handling
Year

2013-2015

Complaints
received

One

Complaint
description

Charges
negotiations at
Zurich airport
declared
unsuccessful by
both parties

Outcome

Zurich
airport’s
charges
proposal was
approved by
FOCA

Time taken for
resolution

Decision
appealed

3 months

Yes; an
adjusted
charges
proposal was
submitted to
FOCA following
the decision
following the
judgement of a
court

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.542

Opinions of stakeholders on the independence of the ISA are shown in the table below.
Table E.183: Swiss ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

FOCA stated impartiality and
transparency are ensured through
the Administration Act.

Independence according to
airports consulted

Independence according to airlines
consulted

Both Geneva and Zurich airports
stated the Swiss CAA was truly
independent and unbiased

Swiss regulation limits the role of
the FOCA to applying the
regulation, overserving negotiations
and approving charges. The only
appeals process is to an
administrative tribunal

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in Switzerland
E.543

The Swiss regulation allows airports to consult with users on their charges in cycles of up to a
maximum of four years, leaving the parties to agree on the time period within this limit.
Charges consultations at Geneva and Zurich airports currently take places in three year cycles
(we have not yet received a response from Basel airport). Only the two largest airlines in terms
of passenger numbers are allowed to attend the stakeholder consultation, alongside a
representative of the scheduled airlines operating in Switzerland and other representatives for
business, general and freight forwarding carriers.
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E.544

The ISA takes part in the negotiations as an observer. A time frame of three months is set for
the negotiations; if no agreement has been reached, the ISA can extend this deadline once by
two months upon receiving a joint application to do so from all parties to the negotiations. If
no agreement is reached between the airport and users, the airport submits their charges
proposal to ISA following the process described above.

E.545

IATA’s view on the consultation process is as follows:




E.546

The Swiss Surveillant des Prix has recently (in 2016) outlined recommendations for the
required regulation of airports in Switzerland, including:




E.547

The consultation process for GVA and ZRH airport set out in the regulation is controlled
entirely by the airport. During the first phase of the process, the regulation allows the
airport to develop its own charges proposal to the airlines as a basis for negotiations.
In the second phase of the process, when the airport submits a charges proposal to the
ISA for approval, the airport can choose from two different methodologies to calculate its
proposal: either a proposal based on a benchmarking study or a cost-based proposal. This
part of the process is once again controlled by the airport with no consultation with
airlines.

A Single Till regulation as the most appropriate way to regulate;
Regulation requires a detailed methodology for setting the parameters of the WACC, as
current regulation allows airports to make excess profits (not based on a reasonable
return); and
Users should be provided with all necessary information and transparency to justify
proposed charges and the ISA having a clear oversight role.

Significant issues highlighted by stakeholders:


At national level:










Airlines stated the framework for setting charges in Switzerland is weighted in favour
of the airports. The process does not allow for transparency, user consultation and
economic supervision;
In addition, the model used for calculating the cost-based proposal is based on a dual
till system for setting charges with a defined maximum contribution from nonaeronautical profits;
The methodology for calculating the WACC, according to airlines, is also in favour of
the airports;
An airline stakeholder complained that there is no effective process through which
appeals can be made to the ISA, charges are approved (or not) by ISA, but there is no
further appeals mechanism; and
An airline complained that the rules on which stakeholders are allowed to attend the
charges negotiations are too restrictive.

At airport level:
 Low traffic forecasts at Geneva airport for the 2014-2016 period (which were
disputed by airlines) have led to airlines being overcharged, as well as some
investments being postponed or cancelled resulting in lower costs for the airport;
 During the negotiation process in Zurich accounting rules were changed throughout
the process, which made it impossible for airlines to compare and evaluate the cost
and asset allocation applied by the airport; and
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One airline stated the proposals made by the airport, in the event negotiations
between airports and airlines fail, can be entirely different to those proposed at the
consultation stage, over which airlines have no transparency.
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United Kingdom
E.548

Note that the Final Report includes case study on Gatwick airport which may provide some
more details on this specific airport.
The situation before the Directive was transposed

E.549

The UK possessed a highly developed regulatory framework prior the transposition of the
Directive. Heathrow and Gatwick airport have been under some form of economic regulation
for several decades and, as part of restructuring of the regulatory regime in 2014, the UK Civil
Aviation Authority (CAA) undertook market power assessments of Heathrow, Gatwick and
Stansted.
Airports in scope of the Directive in the United Kingdom
Table E.184: Airports in scope in UK
Airport
name

2016 pax
traffic

Type of economic
regulation

Till

Text/Doc for
economic
regulation

London
Heathrow

75.0m

Price-cap regulation

Single till

Civil Aviation Act
2012 and
Heathrow's Licence
Civil Aviation Act
2012, Gatwick's
Licence and
Gatwick's
Commitments

Any other
relevant info

London
Gatwick

43.1m

Light handed regulation

Single till

Manchester

25.6m

No regulation

No till, airport
free to set its
own prices

-

London
Stansted

24.3m

No regulation

No till, airport
free to set its
own prices

-

London
Luton

14.6m

No regulation

No till, airport
free to set its
own prices

-

Edinburgh

12.3m

No regulation

No till, airport
free to set its
own prices

-

Birmingham

11.6m

No regulation

No till, airport
free to set its
own prices

-

Glasgow

9.3m

No regulation

No till, airport
free to set its
own prices

-

Bristol

7.6m

No regulation

No till, airport
free to set its
own prices

-

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.550

In the UK, there are nine airports that are covered by the Directive and Belfast airport will also
soon be in scope as it is approaching the annual passenger threshold. Of the airports covered
by the Directive:
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E.551

Some airports covered by the Directive have common ownership, including:




E.552

Heathrow, Gatwick, Edinburgh, Glasgow and Bristol are fully owned by private investors;
and
Manchester, Stansted, Luton and Birmingham are owned by a mix of private investors and
public authorities.

Manchester and Stansted, which are both owned and operated by Manchester Airports
Group (which also operates East Midlands airport);
Glasgow, which is operated by AGS Airports (which also operates Aberdeen and
Southampton)
Edinburgh and London Gatwick; which are both operated by consortia led by Global
Infrastructure Partners (GIP), which is a majority shareholder in Edinburgh and the largest
minority shareholder in Gatwick.

However the UK CAA stated no UK airports operate as a network and national legislation does
not permit common charging.
National transposition in the United Kingdom
Previous regulatory framework

E.553

Prior to 2014, charges at UK airports were regulated by the UK CAA under the Airports Act
1986 (and The Airports (Northern Ireland) Order 1994). The regulation used a two-tier system
of non-designated airports and designated airports. Non-designated airports were governed
using a relatively ‘light-handed approach’, whereas designated airports were required to
adhere to further mandatory conditions. The two sets of airports were regulated as follows:




Non-designated airports, which met a £1 million revenue threshold, were required to
apply to the UK CAA if they wished to levy charges, and were required to publicly disclose
airport charges and accounts information in return. The UK CAA also had discretionary
power to impose additional restrictions if an airport was considered to have abused
market power.
Designated airports, which were designated under the Airports Act 1986, were required
to adhere to a mandatory account condition and charges condition. The account condition
required the airport to disclose detailed accounts information (beyond that required
under the Company Act), and the charges condition required airports to set their charges
according to a five-year regulatory asset base (RAB)-based price cap regime set by the UK
CAA.

E.554

In addition to the UK CAA’s two-tier regulation, airports were subject to general competition
law applied by the Office of Fair Trading (OFT), the Competition Commission (when a case is
referred to it) and the European Charges Directive.

E.555

Heathrow, Gatwick, Stansted and Manchester (which was de-designated in 2008), were the
designated airports under the 1986 regulation. The charges condition at the designated
airports was a price cap in the form of a RPI minus X formula, which was set on a revenue yield
basis and consistent with a single-till approach. The RPI-X cap limited the maximum allowable
revenue yield per passenger that could be levied by way of airport charges, i.e. those
associated with the landing, take-off, and parking of aircraft, and with the processing of
passengers through the terminals.
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Current regulatory framework
E.556

The Civil Aviation Act 2012, which replaced the Airport Act 1986, is the current piece of
legislation regulating the operation of airports and redefined how airports should be regulated
by the UK CAA. Non-designated airports under the 1986 Act retained their status as ‘statutory
undertakings’ and no longer require permission to levy charges or are required to comply with
accounts conditions. However airport operators with more than five million annual passengers
are still required to comply with the Airport Charges Regulations 2011.

E.557

The 2012 act also prohibits an operator of a dominant airport from charging for airport
services unless it has a licence granted by the UK CAA. An airport is defined as dominant if it
met all the criteria of the Market Power Tests (MPTs, discussed further below) carried out by
the CAA. MPTs were carried out at each of the three airports (Gatwick, Heathrow and
Stansted) which were designated under the 1986 Act. The finding of the MPTs was that
Gatwick and Heathrow possessed Substantial Market Power, and therefore required a licence.
Transposition of the Directive

E.558

The Airport Charges Regulations 2011 (ACRs) implemented the Directive into UK law. However
the existence of a mature regulatory framework in the UK meant that in practice the
implementation of the Airport Charges Regulations 2011 resulted in only minor amendments
to the 1986 Aviation Act (and other relevant legislation). The obligations of both undesignated and designated airports under the 1986 remained relatively unchanged.
Table E.185: UK procedure chosen for Directive remedy
Article 6 (3)

Article 6 (5) (a)

Article 6 (5) (b)

No

No

Yes

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.559

There are no specific rules regarding pre-financing of infrastructure. At the regulated airports,
when a price-control is applied, the regulatory regime has typically allowed airport operators
to earn a return on assets during the course of construction. However regulatory decisions on
pre-financing issues are subject to review from time to time, following a regulator-led
consultation process.

E.560

PRM charges are not considered airport charges and are levied separately. Some airports levy
separate security charges, while others recover security costs through other airport charges,
such as passenger charges. The UK CAA is the supervising body for both PRM and security
charges.
The Independent Supervisory Authority in the United Kingdom

E.561

The UK CAA is the designated ISA under the Directive and, as discussed above, is also
responsible to the economic regulation of Heathrow and Gatwick.

E.562

Airport operators and users may complain to the UK CAA whether they consider the provisions
of the ACRs have been breached. As the UK has chosen the opt-out of Article 6 (5) (b) of the
Directive, the UK CAA is not responsible under the ACRs for dispute resolution between airport
operators and users. When enforcing the ACRs, the UK CAA performs its functions with a view
to ensuring that, to the extent possible, changes to the system or level of airport charges are
agreed between airport operators and any airport users.
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E.563

An airport operator can apply to the Court within 42 days from the date of service of a
compliance order issued by the UK CAA. The validity can only be questioned on the ground
that the order is not within the UK CAA’s powers under the ACRs. If the Court is satisfied that
the compliance order is not within the UK CAA’s powers, the Court may quash the order or any
provision of the order.
Table E.186: UK ISA description
Name

Civil Aviation
Authority

Established
since

Type

November
2011

CAA

Focus

Powers

Level of
activity

Aviation

Responsible for
the economic
regulation of
Heathrow and
Gatwick

High –
responsible for
economic
regulation and
market power
assessments

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.564

The UK CAA’s reported level of resources is shown in the table below.
Table E.187: UK ISA resources
Staffing levels

Staff skills

Financial means

Source of ISA funding

8 FTEs for work related to
airport charges
1 FTE for work related to
the Directive

High. Have undertaken
three market power
assessments and are
responsible for
economically regulating
two major airports

Approximately 3% of the
total budget is allocated
to airport economic
regulation

Charges on the aviation
industry

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.565

We found the following information regarding the latest annual reports published by the UK
CAA.
Table E.188: UK ISA latest annual reports published
Year

2015/2016

Published
by

Description of report

Publicly available?

July 2016

Long and detailed report of the CAA’s activities in the
last year

http://publicapps.caa.co.u
k/docs/33/CAP%201421%
20ARA%20web72%20JUL1
6.pdf

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

E.566

The UK CAA stated it had not investigated any complaints or disputes under the ACRs.

E.567

Opinions of stakeholders on the independence of the UK CAA are shown in the table below.
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Table E.189: UK ISA independence
Steps in place to ensure
independence, according to
ISA/Member State/Country

Independence according to
airports consulted

Independence according to airlines
consulted

The CAA is a regulatory agency
whose functions are set by
Parliament and is independent of
government and industry. The ACRs
also prohibit the CAA from owning,
managing or operating an airport

All airports consulted stated they
considered the UK CAA to be
sufficiently independent

Airlines consulted stated they
considered the UK CAA to be
sufficiently independent

Source: Steer Davies Gleave analysis of responses from stakeholder consultation and own analysis

Application of the Directive in the United Kingdom
E.568

Each of the airports in scope of the Directive holds an annual multilateral meeting with airport
users to consult on any amendments to their airport charges at least 4 months in advance of
the revised charges coming into force. The airports then announce their decision on airport
charges at least 2 months in advance of the revised charges coming into force. Most of the
airports also hold bilateral meetings with users and may enter into long-term contracts with
them for airport charges.

E.569

The UK CAA attends Heathrow’s annual consultation meetings with users over its airport
charges, and, on occasion, may attend consultation meetings at other airports. It does not
routinely check that airport operators are complying with the consultation and transparency
requirements of the Directive, but would investigate a complaint from a user that an airport
was not complying with them.

E.570

Significant issues highlighted by stakeholders:


At national level:


Although airlines are generally satisfied with the regulatory framework at licensed
airports, some airlines have stated that at non-licensed airports, which are not
subject to economic regulation, the regulation is flawed and needs correction. For
instance, airlines complained that at non-licensed airports (in particular Edinburgh,
Glasgow and Manchester), airlines have raised a number of issues including: no clear
statement or indication of the type of till the airports are using, traffic forecasts which
consistently underestimate traffic (and therefore lead to higher charges), no
explanation of the WACC value or calculation methodology and explanation of the
charges setting methodology; and
-




At Manchester, airlines also highlighted the use of pre-funding for infrastructure
investment without the necessary level of transparency requested by airport
users; and

Some airlines also stated the UK CAA is unresponsive to airline informal complaints
and will only act through an official procedure.

At airport level;
 Some airlines have highlighted the use of bilateral deals at Gatwick airport as an issue
as they can potentially lead to inefficient pricing, a mispricing of risks and
differentiated charges which are not cost-reflective.
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F

Stakeholder consultation
report

Results from the consultation and interviews
F.1

The questionnaires were designed to obtain open responses, so that facts and opinions could
be extracted. The questionnaires were also drafted to ensure that similar questions were
posed to the different stakeholder parties, allowing their views to be compared and
contrasted. It is important to note that stakeholder responses were not analysed using any
statistical approaches. Therefore, whilst we closely monitored response rates in order to
ensure that we had a robust level of stakeholder engagement, we were more interested in the
quality, length and detail provided in the responses, rather than the number of responses per
se.
Questionnaires used

F.2

The industry questionnaires were designed to obtain detailed and precise views from the
industry, as well as data and policy views. Most of the issues relevant to the evaluation of the
Directive are complex and to allow for this the range of questions was very large in scope to
accommodate the many diverging approaches across Member States and between their
airports. We planned to give stakeholders a period of 4 weeks to provide their answers, but
we also made an allowance for stakeholders who requested more time to complete the
questionnaire. Stakeholders were encouraged to contact us should they have any questions on
the questionnaire.

F.3

Questionnaires and interviews were necessary for the following tasks:




F.4

Task 4: Update and development of the country profiles;
Task 6: Development of the case studies; and
Task 7: Conclusions and Recommendations: overall assessment and answering of the
evaluation question.

However, as these three tasks have separate objectives and requirements, we believed that
the content must be tailored in the questionnaire design to ensure a high response rate with
an effective quality of inputs. We therefore used a number of distinct questionnaires and
interview guides tailored and targeted to the different audiences.


General questionnaires covered all aspects of the study, including seeking facts, the
experience of implementation as well as policy views. These questionnaires were core to
the study. Four sets of questionnaires were developed:
 ISA/MS general questionnaire;
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Airport general questionnaire;
Airline general questionnaire;
Others (including passenger and travel agents representatives, retail representatives,
etc)
Focussed questionnaires that were used to collect factual information, mainly for the case
studies. A tailored questionnaire was designed for the each case study airports.

F.5

This means that airports not subject to a case study received the general airport questionnaire
only whilst those subject to a case study received a general airport questionnaire and a
specific list of questions related to the case study information

F.6

Airlines and their representatives received the general airline questionnaire, as well as the list
of airport case studies enabling them to send us airport specific information if they wished.
Quality of the responses
Overall

F.7

The majority of responses received were generally well detailed and provided valuable
information for the study. Discussions with stakeholders, conducted both by telephone and in
person, also proved successful. It was noted that stakeholders were often more obliging with
their views and opinions when meeting. Many stakeholders also commented that they found
meeting the SDG team valuable as it confirmed to them that the evaluation was being
thoroughly conducted.

F.8

Fundamentally the consultation succeeded at providing an environment that encouraged open
engagement with all stakeholders. This was strengthened by the fact that most stakeholders
were actively encouraged us to call back and clarify any query we had with the submissions.
ISAs and Member States

F.9

The quality of responses received from the ISAs and Member States was varied with some
parties being able to provide comprehensive responses and others only limited information.
The responses received were generally factual, however this tended to be at the expense of
providing an opinion. It was noticeable that countries which currently regulate some/all of
their airport charges were able to give more detailed answers as they are likely to have more
access to information and be involved with the airports more often. Nearly all responses were
supplied in English and there is little evidence that this affected the quality of the submissions.

F.10

Both parties often responded to questions literally and only answered them if they were
applicable to airports under their jurisdiction rather than providing an opinion on the matter.
Sometime the level of detail was lacking, this was often the case in countries where Articles
6(3) and 6(4) apply according to the national law, as these ISAs will only become involved if
there is a problem. Some ISAs were not able to answer whether airports under their
jurisdiction were subject to economic regulation or operated under a dual or single till. In the
cases of France and Spain there was some divergence in the answers provided by both the ISA
and the Member State – Ministry in charge of transports (for instance on independence of the
ISA in the case of Spain). It should also be added that questions 33-35 on costs, benefits and
cost proportionality were answered poorly. All ISAs stated they were suitably independent.
Despite being a requirement of the Directive, a number of ISAs have not produced an annual
report outlining their activities. However some of those which did, often produced a one page
document stating that all procedures were followed with a positive outcome.
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Airports
F.11

From the responses received, we observed that airports have varied levels of interest
regarding the Directive: whilst some stated they had been negatively impacted, some others
were more positive. A number of airports were also unable to comment as to the impact of
the Directive as it did not bring much change for them at their local level. ACI Europe was very
willing to engage with us and we had excellent communications with them. Their response
was lengthy and detailed. Where support studies were available, these were communicated to
us too by ACI Europe.

F.12

Despite requesting detailed financial accounts from airports, most provided a copy of their
publicly available accounts which did not provide enough granularity for further analysis. The
issue was exacerbated for airport groups and networks, where the level of transparency for
each airport is very limited.

F.13

The requirement to answer in English may have affected the quality of responses received;
this was particularly notable in the replies from Nice and Toulouse airports, however a
detailed interview with Nice airport in French certainly mitigated the effects of this. Some
airport responses were also received in Italian.
Airlines

F.14

The initial group of airlines and airline representative groups contacted for the study were
very willing to engage. The vast majority provided very comprehensive responses to the
questionnaires and were also proactive in attending face-to-face meetings. Out of the five
major European airlines and airline groups contacted (easyJet, Ryanair, Air France/KLM,
Lufthansa Group (thorough BDF) and IAG), only IAG have not provided a response to the
questionnaire. The quality of responses received was very high. Airlines were also willing to
share additional information regarding their experience with airport charges, although this
was not entirely unexpected as the information would not be detrimental to their reputation.
On the contrary one airline also indicated having signed an NDA during airport consultation
prevented them from sharing all the information at the necessary level of detail.

F.15

Airline representative groups A4E and IATA both submitted lengthy, comprehensive
submissions after consultations with their members. Both parties also submitted extensive
additional information for the country profiles and case study airports.
Others

F.16

Only 2 (EPF and ECTAA) of the 6 “other stakeholder group” contacted expressed interest in the
study and provided views. Whilst the answers received from both parties were limited, both
presented views that generally aligned with the airline responses with both stating that the
Directive has failed to address the charge increases and airports should be subject to stricter
regulation and that the Commission should provide stronger guidelines. The information
provided seems fair and reliable however ECTAA mentioned in their response they would have
liked some more time to obtain feedback from their members (despite this being offered).
Analysis of the responses structured around the main themes of discussion

F.17

We present below an analysis of the responses grouped by the key themes that were raised.
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Consultation and new infrastructure
F.18

There was little agreement on consultation between airlines and airports, and the responses
provided showed equal frustration from stakeholders on consultation.

F.19

It was noted by ACI Europe that the Directive increases financial uncertainty for private
investors in airport concessions because of the regular consultations, although ACI guidelines
recognise that consultations can be beneficial for airports. It was clarified by ACI Europe and
airports that “consultations are not a negotiation with individual airlines about what that
airline will actually pay”. Airports expressed concerns when they felt that airlines were
“playing” the system of consultation and appeals, allowing new charges not to be
implemented. They felt that airline participation in the process could be improved and ACI
Europe made recommendations towards this. Airports were also dissatisfied with the costs
associated with consultation compared to the outcomes. Of the 47 airports respondents, only
the smallest ones, AENA and most Italian airports agreed that the Directive was an
improvement.

F.20

Airlines complained about the level of transparency of the consultation, or the way
consultation was organised. They also felt that some airports did not consult adequately with
airlines on new infrastructure or consulted too late in the process. Airlines also highlighted
cases where economic changes had happened without consultation. Overall airlines stated
that only the basic principles of consultation were provided by the Directive. Whilst no airline
stakeholders reported that the Directive was a deterioration of what existed before, 80%
stated that the Directive was inadequate in its current form and merely addresses procedural
issues surrounding charges consultation rather than addressing excessive airport charges. 50%
of respondents also raised that they have issues with how the Directive is applied in differing
countries.

F.21

ISA’s role in consultation differed. A number of ISAs indicated that they attended consultation
as observers (without intervention), whilst some others did not attend and relied on other
meetings with stakeholders or copies of the minutes. None of the ISAs stated that the Airport
Charges Directive was a deterioration of what existed prior to its implementation. Germany
and Norway both stated that the Directive provided no improvement on their previous
process, while most ISAs commended the Directive for applying consistent regulation across
the EU and improving clarity around consultations and transparency.
ISAs independent status and responsibilities

F.22

The range of responses received on ISAs was particularly significant. Issues with ISAs
skills/powers/independence had already been highlighted in the mid-term evaluation, so each
group of stakeholders was asked about ISAs or their own ISA. The country profiles also
provided us with some material to present – as much as we could – the work, powers and
independence of the ISAs in their national environment.

F.23

ACI Europe response on ISAs was rather succinct, and did not report issues. It only noted that
their capacities and capabilities varied and were developing with time and practice. Nearly all
individual airports were satisfied with their ISAs and hardly anyone reported issues with their
independence although some airports confidentiality complained about a lack of skills
(particularly technical economic knowledge) or resources for their ISA. The approach of the
new French ISA was not praised by at least one French airport stakeholder though.
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F.24

Most ISAs see themselves as well-skilled and independent, although one of them reported
itself as facing significant issues (impartiality not being guaranteed). That ISA also called for
additional resources.

F.25

Airlines gave much less positive appraisals on ISAs. They provided a long list of concerns for
some ISAs concerning independence in some cases, as well as resources and/or skills. They
noted that in terms of independence, it is not only necessary that the ISA is independent from
any airport managing body and/or carrier, but also independent from the government itself.
Threshold in the Directive and airport market power

F.26

On the question whether the threshold foreseen in the Directive remains valid, there was
agreement between the respondents: most stakeholders stated that they could see a benefit
of having a starting and simple threshold to define which airports are subject to the principles
of the Directive, although they nearly all noted that passenger volume does not provide
evidence of market power. It was noted by some ISAs that in general, the number of
passengers handled by an airport is only one of the criteria that should normally be considered
when analysing airport market power. 15 ISAs stated that the 5mppa threshold bore no
relation to competitiveness, whilst 8 ISAs agreed that the threshold was not an issue.

F.27

There is virtually a unanimous agreement amongst airports that they do not maintain market
power and that they do not always need regulation as they claim to operate in a competitive,
self-regulating market. As a result most airports do not agree with the 5 million passenger
threshold and would seek to change the threshold to the result of a market power study.

F.28

It was noted by an airline stakeholder and by a couple of airports that by setting an arbitrary
threshold to determine which airports should be subject to regulation, the Directive takes a
one size fits all approach to regulation, with the risk of over-regulating where the market is
competitive and under-regulating where significant market power exists.

F.29

It was nonetheless encouraging to note that there is agreement between airports and airlines
on having a tier-approach with different and gradual requirements for airports depending on
criteria reflecting individual assessments of market power. Both parties also saw market
power tests as a possible tool in this context. However, beyond these views differed and the
exact details of the two proposals set airports and airlines on rather diverging sides.
Concession agreements / laws

F.30

The question of concessions was one that attracted extremely varied views across
stakeholders. There was no agreement between the parties. The case studies analysed
provided us with valuable and tangible information, away from policy statements.

F.31

Airlines were very alarmed by concession agreements and they all provided a lot of detailed
explanations as to their drawbacks, but did not offer any information as to their benefits. They
highlighted that this was one of the key issues for them as they felt that concession
agreements that predetermine the level of charges (or contain parameters of its cost
components) significantly undermine the spirit, principles and provisions in the Airport
Charges Directive.

F.32

ACI Europe on the contrary focussed on the benefits of concession agreements, but did not
comment on any of the possible drawbacks. Key benefits of concession agreements that were
put forward included providing certainty to an airport for planning its investment, ability of
concession agreements to achieve States’ aim, reduction of the risk regarding future cash
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flows through long-term agreements on airport charges. ACI Europe also highlighted that
concession agreements were of different kinds, which was illustrated in the case studies.
F.33

For nearly all the ISAs where there are concessions in place, their response was that
concessions have no implications on the effectiveness of the Directive. No justification was
usually provided apart in one case where it was explained that the Directive is “recognised” in
the text of the concession agreement. Only the French ISA (CGEDD) noted that certain
operating procedures (in concession agreements) “may be called into question by the ISA if it
considers that this may lead to discrimination”. The Spanish ISA also provided its view,
although there are no concessions in Spain that “for the concession to be compatible with
principles laid down in the Directive it should offer the possibility for the ISA to review prices
after consultation with airlines”.
Questions poorly answered

F.34

Four questions were noted for being particularly poorly answered by respondents:
Competitiveness of EU aviation sector: What impact does the Directive have on
competitiveness of the European aviation sector vs. others?

F.35

ISAs were mostly of the opinion that they are unable to comment on this until a study has
been conducted to quantify the impacts of the Directive. Other ISAs stated that the Directive
has done nothing to address competitiveness without providing any more insight as to why.

F.36

Rather than answering the question on how the Directive has influenced competitiveness in
the European aviation, most airports used the questions to state that the Directive will hinder
competitiveness and investment at airports, without providing any information on how the
Directive has already affected business. All German airports stated that ‘the Directive did not
improve the competitiveness of the EU aviation sector'.

F.37

Most airline responses used the question as an opportunity to say that airports in the EU must
be more heavily regulated in order to be competitive.
EU value-added: What is the value-added resulting from the Airport Charges Directive
compared to what had been achieved at national level (if national legislation was already in
place before 2009), or compared to what could have been achieved at national level (if there
was no national legislation in place)?

F.38

This question was understood by most parties as how much value the Directive added to the
situation in their Member State rather than the EU as a whole.

F.39

Many ISAs did not see the difference between this question and question 14 (To what extent is
the Airport Charges Directive an improvement/deterioration upon what existed prior to its
implementation?) failing to view the question in an EU wide context.

F.40

Airports either stated that the Directive has made no difference or that they are pleased that
similar legislation is in place across Europe. Of the airline responses only the German airlines
association (BDF) and easyJet addressed the question and interpreted its meaning as EU wide.
BDF commented in this respect that the Directive had been an improvement, especially for
areas which did not previously have legislation, whilst easyJet stated that the Directive has
only highlighted that Member States should not individually be responsible for deciding on
and imposing the appropriate levels of regulation.
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Costs and benefits: Are costs proportionate with the benefits of the Directive? Could the
objectives have been achieved at lower cost?
F.41

The majority of answers to this question were very qualitative and were not backed up by
financial data or did not address the question entirely. Similarly responses did not attempt to
address the question of ‘non-financial’ costs.

F.42

ISAs mainly refer to additional ‘staff costs’ or ‘ISA running costs’ without outlining how much
cost is actually incurred or non-financial costs. The question of cost/benefit proportionality
was poorly answered with many respondents claiming the question was not applicable,
possibly owing to a conflict of interest.

F.43

Airports mainly commented on the direct costs applicable such as the requirement for
additional staff for consultation sessions and to deal with the additional transparency
requirements. The actual monetary costs were not stated and non-financial costs were not
mentioned.

F.44

Airlines struggled to identify how the Directive has impacted their costs as in their view the
Directive has done little to address their charges payable to airports.
Economic regulation: Type of economic regulation at airports, and Article 6 procedures

F.45

This question highlighted that there was a lot of confusion between airports and ISAs over:
1.
2.
3.
4.

F.46

Which articles 6(3) and 6(4), 6(5)(a) or 6(5)(b) are applicable in each Member State;
The type of economic regulation applied to each airport;
The type of reference text/document/law defining the economic regulation; and
The type of till in use at the airport.

Around 90% of airlines respondents believe that the Directive should be more prescriptive.
Whilst the Directive has increased transparency of information provided, the level of
transparency needs to be defined further. Currently it is still not possible to determine
whether airport charges are cost related or not from the information provided. Around 90% of
airlines also noted that the consultation procedure both for new airport changes and
infrastructure developments are treated by airports as mere formalities resulting from the
Directive and that airlines are ultimately not able to influence the process. Airlines also believe
that regulation should be applied to all airports deemed to have market power.
Florence Symposium

F.47

The following points were made for each of the topics discussed during the symposium.
Topic 1 - How can consultation become more effective and lead to fairer charges, what are the
best practises to build off?

F.48

The contributors agreed there was a need for consultation to address both short term and
long term issues and noted that airports tended to take a longer term perspective than
airlines. It was agreed that the focus should be on the interests of the passenger, and the
group recognised a need to agree how best to achieve this in practise. The contributors
recognised the asymmetry of information between airports and their users.
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Topic 2 - How can the objectives of the Directive be fulfilled at airports with long term
concession agreements? And at airports organised as networks?
F.49

Some respondents stated that it was important for investors to have long term stability in the
regulatory regime applied under a concession agreement, so the risks can be fully understood
and priced. On network issues, some airports stated that it was not possible for airports with
fewer than one million passengers throughput to make a profit due to the significant fixed
costs of an airport, and the economies of scale related to airport operations.
Topic 3 - What processes need to be changed / improved to support efficient airport
investment that meets the needs of users?

F.50

The contributors to the discussion agreed that significant airport investments are the focus of
political scrutiny. There was agreement by the contributors to the discussion that efficient
investments can be defined as being of the right size, being ready at the right time and
providing value for money whilst ensuring some flexibility to recognise that circumstances may
change.
Topic 4 - Is regulation in the EU effectively targeted where it is needed? Would greater use of
market power tests improve the current situation?

F.51

The contributors to the discussion all recognised the scope for regulation to be better targeted
in the EU. They agreed on the need for regulatory intervention at individual airports to be
differentiated according to the market power of the airport – "not one size fits all".
Representatives from airports and airlines agreed that greater use of market power tests could
help to improve the current situation. They noted that the way market power tests were used
in the UK provided a relatively good model.
Topic 5 - Are the objectives of the Directive still relevant today? Should there be greater
consistency in the way airports are regulated across the EU?

F.52

It was stated that the consumers’ interests were not at the forefront of the Directive, and that
this should be addressed in the future. It was felt by contributors in the discussion that quality
of service was under-represented in the Directive. Airports and airlines did not agree as to
whether there is sufficient competition among EU airports and whether the Directive had
made a clear contribution in this respect.
Conclusions

F.53

The programme of consultation for the ex-post evaluation can be deemed successful owing to
the high level and quality of stakeholder engagement achieved. The ex-post evaluation was
informed by over 100 detailed questionnaires and over 40 interviews, covering all stakeholder
groups.

F.54

The stakeholder consultation highlighted that views on airport charges are still polarised
between airports and airlines, with the issues of annual consultation and cost relatedness of
charges being the most heavily discussed topics by both parties. At the same time it should be
recognised that not all airports or airlines are completely of the same view either. Within each
stakeholder group there are often members with differing views and expectations owing to:
the situation before the Directive, the airport/airlines size and target market as well as the
geographical location and potential for market power to be misused by either party.

F.55

The central question surrounding whether the Directive is fit for purpose was answered
differently by airports and airlines. Airports agree that the Directive is fit for purpose in its

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

current form, and they do not wish to see any further development to it. Airlines on the other
hand do not agree and are of the opinion that the Directive must be much more prescriptive
to be effective.
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Independent Supervisory Authority Questionnaire
Where possible, please answer the following questions with reference to specific examples.
We would also be grateful for any quantitative information.
Please also let us know of any information or data that is provided below in confidence.
National background
1. Can you please provide us with a quick description of the transposition of the Directive
in you Member State/Country? Which legal texts form the basis of this transposition?
Are there other legal texts/laws/concession contracts or other sort of material that
impact the process or level of airport charges? If so, please explain in detail.
2. When (month and year) was the Independent Supervisory Authority officially assigned
its task and responsibilities in relation to Directive 2009/12/EC?
3. Please can you provide us with a copy of the 2 latest annual reports that have been
produced by the Independent Supervisory Authority as per Article 11(8) or the
relevant sections if the ISA produced a consolidated report covering other transport
means?
4. Is the ISA in your Member State/Country part of the Civil Aviation Authority (CAA or
DGCA), part of a Ministry (Transport, Economy, Infrastructure, etc.), part of a
Competition Authority or other? Is the ISA in charge of aviation solely or other
transport modes too? Please explain.
5. In relation to the Airport Charges Directive in your Member State/Country, please
describe the activities of the Independent Supervisory Authority.
6. In relation to the Airport Charges Directive in your Member State/Country, is the ISA
the only agency/department/authority who has a legal role in setting airport charges?
If not, please detail.
7. Has the implementation of the Directive been delegated to other Independent
Supervisory Authorities, according to Article 11(2)? If yes, please explain which one
and provide details.
8. Please explain under which conditions (nature of the disagreement, party involved,
timeline, etc.), a disagreement can be brought to the Independent Supervisory
Authority, and what are the criteria used to settle disputes.
9. Are airports or their users able to appeal the decisions of the Independent Supervisory
Authority? If so, could you please describe the appeals system related to airport
charges that exist in your Member State/Country? Please explain who can appeal, the
courts/authority in charge, the process, whether appeals are binding, etc.
10. Please can you clarify if there are other authorities in charge of dispute resolution on
airport charges in your Member State/Country? If there are others please explain how
this works in the context of airport charges, and the area of responsibilities of the
authorities.
11. For each of the airports in your Member State/Country in scope of the Directive,
please explain how the consultation between airports and its users works in practice.
12. In your Member State/Country, if some aspects of the airport charges process or level
of airport charges are fixed for longer than 5 years, please explain which ones (and at
which airports). These may include tills, WACC, elasticities, rates, level of margins, etc.
13. For each of the airports in your Member State/Country that fall into the scope of the
Directive in 2015, clarify if they are subject to economic regulation, and if so which
type. Could you please fill the table below? Where mandatory or other procedures
exist for Art 6(5) (a) or (b), please detail how these work in practice.
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Airport
code

Application
of Art 6(3)
and 6(4)

Application
of Art 6(5) (a)

Application
Type of
of Art 6(5) (b) regulation

Till

Set in?

Yes/No

Yes/No

Yes/No

Choose
one of
(**)
below

Choose
one of
(***)
below

Choose one
of (*) below

(*) Price-cap; Rate of return; Light-handed regulation; No regulation33;
(**) Single; Dual; Modified/Hybrid; No till, airport free to set its own prices;
(***) Law (national, regional); Concession agreement/contract; Regulatory licence; Other
(please specify); Nothing.
Relevance
14. To what extent is the Airport Charges Directive an improvement/deterioration upon
what existed prior to its implementation? Please explain.
15. To what extent is the current scope of application of the Directive catering to the real
needs (and which are these) of the airports?
16. To what extent is the current scope of application of the Directive catering to the real
needs (and which are these) of the airport users?
17. To what extent do the airports concerned by the Directive have market power? And
those outside the scope of the Directive, do they have market power?
18. Is there any evidence in your Member State/Country to suggest that particular airports
may misuse their market power? If so, in what form (over/under investment,
inefficient operations, excessive charges, poor service quality, etc)?
19. How relevant is the threshold to select airports to be subject to the Directive (5 million
passengers per year or the largest in the Member State/Country) that may be deemed
to have market power? What other alternatives could you suggest (if any)?
Effectiveness
20. What steps have been put in place to ensure that the ISA exercises its power
impartially and transparently in accordance with article 11(3) of the Directive?

33

Definitions provided as being:
 Price cap regulation: a regulatory regime where prices are allowed to increase up to a cap that
represents an acceptable profit margin for the airport. It is based on projected cost levels and
cost-of-capital rate of return.


Rate of return regulation: a regulatory regime where the airport is allowed to recover its costs
through the regulated charges, plus an additional return as a profit or reserve component.



Light-handed regulation: a regulatory regime which encourages voluntary agreements and
allows airport discretion in how it meets regulatory targets.



No regulation: No regime of regulation, the airport is free to set its own prices.
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21. What has been the impact of the Directive in your Member State/Country on airports’
incentives and discount schemes?
22. In your Member State/Country, to what extent have airports made use of the
possibility to modulate and differentiate charges without introducing discrimination?
To what extent has modulation of charges been based on noise performance, NOx,
CO2 emissions of aircraft?
23. As an ISA, what do you consider to be modulation or differentiation of charges in line
with EU law, and what do you consider to be discrimination between airport users?
Please explain.
24. Are there concession agreements at the airports in your country? If yes, do they have
implications on the effectiveness of the Directive?
25. How do you ensure that airport managing bodies can vary the quality and scope of
their airport services, according to the Directive? How do you ensure that airport users
have access to these services?
26. As an ISA, how do you ensure that consultation between airports and its users is
effective, transparent and conform to the requirements of Articles 6 and 7 of the
Directive? Are you aware of any issues or do you have any improvements to suggest in
your Member State/Country regarding consultation and transparency between
airports and its users? If so, please explain.
27. How do you ensure that airport managing bodies consult with airport users before
plans for new infrastructure are finalised? Are you aware of any issues with the
consultation between airports and their users for new infrastructure? If so, please
explain.
28. Please provide detailed information on the number of disputes received (and at which
airports), their outcome and the time taken to reach a decision (both interim and
final).
29. To what extent has the Directive affected the development of capacity at the airports
it covers?
30. What impact does the Directive have on competitiveness of the European aviation
sector vs. others?
Efficiency
31. Please detail the ISA’s source of funding (including any levy on airport users and
airport managing bodies) and annual budget for 2015 or 2016. If the ISA is not solely
dedicated to airport charges, please also clarify how much of the budget is allocated to
airport charges tasks.
32. How many full-time equivalent (FTE) staff numbers did the ISA employ in 2015 and
2016 for tasks related to airport charges?
33. What costs (financial and non-financial) did your Member State/Country incur as a
result of the Directive?
34. What benefits (financial and non-financial) did your Member State/Country incur as a
result of the Directive?
35. Do you think the costs in your country are proportionate with the benefits of the
Directive? And do you think the objectives of the Directive could have been achieved
at lower cost? If so, how?
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Coherence
36. Are there specific rules in place in your Member State/Country regarding the prefinancing of infrastructure or do you only refer to ICAO policies? If so, please detail.
How is this linked to the provisions of the Slots Regulation?
37. In your Member State/Country, can you please explain what the links are between the
airport charges, and security and PRM charges? To what extent, in practice, are the
security and PRM charges covered entirely or partly by airport charges? Is the ISA
under the ACD the same authority supervising security and PRM charges? If not,
please provide the name of the other authorities.
38. To what extent, if at all, do you think your ability to apply the Airport Charges Directive
in your Member State/Country is affected by the requirements of Directive
2014/23/EU on the award of concession contracts?
39. Does your national legislation allow airport managing bodies of airport networks to
introduce a common airport charging system to cover the airport network? And for
airport networks, is article 7 of the Directive applied at the level of each airport (even
for airports below the 5 million passenger per year threshold) or at network level?
40. Does your national legislation allow airport managing bodies to apply a common and
transparent charging system at airports serving the same city or conurbation?
41. In your view, is the concept of network charging system consistent with the principle
of airport cost-efficiency?
42. In you view, what is the impact of airport networks, and groups of airports serving the
same conurbation, on airport charges and on airport competition?
EU value-added
43. What is the value-added resulting from the Airport Charges Directive compared to
what had been achieved at national level (if national legislation was already in place
before 2009), or compared to what could have been achieved at national level (if
there was no national legislation in place)?
Other
44. How do you ensure the opinion of the passenger is taken into consideration on airport
charges related issues?
45. Do you have any proposals to make regarding the existing European legislation on
Airport Charges? Please specify which developments justify any adaptation.
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Member State Questionnaire
Where possible, please answer the following questions with reference to specific examples.
We would also be grateful for any quantitative information.
Please also let us know of any information or data that is provided below in confidence.
National background
1.

Can you please provide us with a quick description of the transposition of the Directive in
your Member State/Country? Which legal texts form the basis of this transposition? Are
there other legal texts/laws/concession contracts or other sort of material that impact the
process or level of airport charges? If so, please explain in detail.
2. Could you please clarify the main differences between your national transposition and the
text of the Directive? Could you please explain what the reasons are that justified these
differences?
3. Is the ISA in your Member State/Country part of the Civil Aviation Authority (CAA or
DGCA), part of a Ministry (Transport, Economy, Infrastructure, etc.), part of a Competition
Authority or other? Is the ISA in charge of aviation solely or other transport modes too?
4. Please explain the rationale for the choice of ISA in your Member State/Country?
5. In relation to the Airport Charges Directive in your Member State/Country, please
describe the activities of the Independent Supervisory Authority.
6. In relation to the Airport Charges Directive in your Member State/Country, is the ISA the
only agency/department/authority who has a legal role in setting airport charges? If not,
please detail.
7. Has the implementation of the Directive been delegated to other Independent
Supervisory Authorities, according to Article 11(2)? If yes, please explain which one and
provide details.
8. Please explain under which conditions (nature of the disagreement, party involved,
timeline, etc.), a disagreement can be brought to the Independent Supervisory Authority,
and what are the criteria used to settle disputes.
9. Are airports or their users able to appeal the decisions of the Independent Supervisory
Authority? If so, could you please describe the appeals system related to airport charges
that exist in your Member State/Country? Please explain who can appeal, the
courts/authority in charge, the process, whether appeals are binding, etc.
10. Please can you clarify if there are other authorities in charge of dispute resolution on
airport charges in your Member State/Country? If there are others please explain how this
works in the context of airport charges, and the area of responsibilities of the authorities.
11. In your Member State/Country, if some aspects of the airport charges process or level of
airport charges are fixed for longer than 5 years, please explain which ones (and at which
airports). These may include tills, WACC, elasticities, rates, level of margins, etc.
12. For each of the airports in your Member State/Country that fall into the scope of the
Directive in 2015, clarify if they are subject to economic regulation, and if so which type.
Could you please fill the table below? Where mandatory or other procedures exist for Art
6(5) (a) or (b), please detail how these work in practice. What were the reasons that drove
your Member State/Country to make these choices?
Airport
code

Application
of Art 6(3)
and 6(4)

Application
of Art 6(5) (a)

Application
Type of
of Art 6(5) (b) regulation

Till

Set in?
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Yes/No

Yes/No

Yes/No

Choose one
of (*) below

Choose
one of
(**)
below

Choose
one of
(***)
below

(*) Price-cap; Rate of return; Light-handed regulation; No regulation34;
(**) Single; Dual; Modified/Hybrid; No till, airport free to set its own prices;
(***) Law (national, regional); Concession agreement/contract; Regulatory licence; Other
(please specify); Nothing.
13. How does the Directive fit with your broader national aviation policy objectives?
Relevance
14. To what extent is the Airport Charges Directive an improvement/deterioration upon what
existed prior to its implementation in your Member State/Country? Please explain.
15. To what extent is the current scope of application of the Directive catering to the real
needs (and which are these) of the airport users?
16. To what extent do the airports concerned by the Directive have market power? And those
outside the scope of the Directive, do they have market power?
17. Is there any evidence in your Member State/Country to suggest that particular airports
may misuse their market power? If so, in what form (over/under investment, inefficient
operations, excessive charges, poor service quality, etc)?
18. How relevant is the threshold to select airports to be subject to the Directive (5 million
passengers per year or the largest in the Member State/Country) that may be deemed to
have market power? What other alternatives could you suggest (if any)?
Effectiveness
19. What steps have been put in place to ensure that the ISA exercises its power impartially
and transparently in accordance with article 11(3) of the Directive?
20. What steps have been put in place to ensure that the ISA is effectively independent and
legally distinct from any airport managing body and/or carrier and/or relevant parts of
national administration?
21. Are there concession agreements at the airports in your country? If yes, do they have
implications on the effectiveness of the Directive?
22. To what extent has the Directive affected the development of capacity at the airports it
covers?
23. How have the levels of airport charges at airports in your Member State / Country
developed since the entry into force of the Directive? What impact has the Directive had
on this? Which other factors have influenced airport charges over this period?
24. What are the differences in the evolution of charges at the airports in your Member State
/ Country in the scope of the Directive and airports not in the scope? Have charges
evolved differently at airports in the scope of the Directive?
25. What impact does the Directive have on competitiveness of your national aviation sector
vs. others? What about the impacts at EU level?

34

Definitions provided were identical to those provided on questionnaire above.
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26. Where airports have modulated charges based on noise performance, or NOx, CO2
emissions of aircraft, how (if relevant) has this been reflected in packages of
compensation and mitigation schemes for the local communities?
27. What are your views on such a modulation? Which, if any, are the potential barriers
preventing it?
Efficiency
28. Please detail the ISA’s source of funding (including any levy on airport users and airport
managing bodies) and annual budget for 2015 or 2016. If the ISA is not solely dedicated to
airport charges, please also clarify how much of the budget is allocated to airport charges
tasks.
29. What costs (financial and non-financial) did your Member State/Country incur as a result
of the Directive?
30. What benefits (financial and non-financial) did your Member State/Country incur as a
result of the Directive?
31. Do you think the costs in your Member State/country are proportionate with the benefits
of the Directive? And do you think the objectives of the Directive could have been
achieved at lower cost? If so, how?
32. To what extent are the administrative requirements flexible to cater for the needs of
SMEs active in the industry in your Member State / Country?
Coherence
33. Are there specific rules in place in your Member State/Country regarding the prefinancing of infrastructure or do you only refer to ICAO policies? If so, please detail. How
is this linked to the provisions of the Slots Regulation?
34. In your Member State/Country, can you please explain what the links are between the
airport charges, and security and PRM charges? To what extent, in practice, are the
security and PRM charges covered entirely or partly by airport charges? Is the ISA under
the ACD the same authority supervising security and PRM charges? If not, please provide
the name of the other authorities.
35. To what extent, if at all, do you think your ability to apply the Airport Charges Directive in
your Member State/Country is affected by the requirements of Directive 2014/23/EU on
the award of concession contracts?
36. Are there airport networks in your Member State / Country? If yes, what are the main
reasons (political, economic, social, etc) they continue to operate as networks?
37. Does your national legislation allow airport managing bodies of airport networks to
introduce a common airport charging system to cover the airport network? And for
airport networks, is article 7 of the Directive applied at the level of each airport (even for
airports below the 5 million passenger per year threshold) or at network level?
38. Does your national legislation allow airport managing bodies to apply a common and
transparent charging system at airports serving the same city or conurbation?
39. In your view, is the concept of network charging system consistent with the principle of
airport cost-efficiency? Explain.
40. In your view, what is the impact of airport networks, and groups of airports serving the
same conurbation, on airport charges and on airport competition?
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EU value-added
41. What is the value-added resulting from the Airport Charges Directive compared to what
had been achieved at national level (if national legislation was already in place before
2009), or compared to what could have been achieved at national level (if there was no
national legislation in place)?
Other
42. How do you ensure the interests of the passengers are taken into consideration on airport
charges related issues?
43. Do you have any proposals to make regarding the existing European legislation on Airport
Charges? Please specify which developments justify any adaptation.
44. Do you have any proposals/plans regarding your existing national transposition on Airport
Charges? Please specify which developments justify any adaptation.
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Airport Questionnaire (Non-ACI Europe)
Airports
We would be grateful for any quantitative information, as this information would help to
justify your opinions.
Please also let us know of any information or data that is provided below in confidence.
Background description of your airport
1. Please provide us with your airport financial accounts for 2009 and 2015 or the latest
year you have available.
2. Please detail the consultation procedures (process, timelines, documents circulated,
etc.) for airport charges that are in place at your airport(s) with the airport users. How
often do these consultations take place?
3. For new infrastructure, please detail the consultation procedures (process, timelines,
documents circulated, etc.) that are in place at your airport(s) with the airport users.
How often do these consultations take place?
4. Do you currently have an incentives or discount schemes (e.g. volume discounts,
discount for new airlines, etc.)? If so, please can you describe what these schemes
offer what/who are its main targets.
5. Please can you detail whether your airport(s) offer(s) a variety in quality and scope of
particular airport services, terminals or parts of terminals with the aim of providing
tailored services or dedicated terminals and/or part of a terminal?
6. Please can you detail whether your airport(s) modulates charges based on noise
performance, NOx, CO2 emissions of aircraft? Is this reflected in packages of
compensation and mitigation schemes and if so how?
7. What are your criteria for price differentiation of airport charges at your airport (e.g.
number of passengers, level of services, peak/off-peak hour use, first mover/anchor
airline status, etc.)?
8. Please can you detail if your airport(s) is subject to economic regulatory oversight and
if so, please detail the type of economic regulation in place by filling the table below.
Where mandatory or other procedures exist for Art 6(5) (a) or (b), please detail how
these work in practice.
Airport
code

Application
of Art 6(3)
and 6(4)

Application
of Art 6(5) (a)

Application
Type of
of Art 6(5) (b) regulation

Till

Set in?

Yes/No

Yes/No

Yes/No

Choose
one of
(**)
below

Choose
one of
(***)
below
and
provide
details

Choose one
of (*) below

(*) Price-cap; Rate of return; Light-handed regulation; No regulation35;

35

Definitions provided were identical to those provided on questionnaire above.
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(**) Single; Dual; Modified/Hybrid; No till, airport free to set its own prices;
(***) Law (national, regional); Concession agreement/contract; Regulatory licence; Other
(please specify); Nothing;
9. If some aspects of the airport charges process or level of airport charges are fixed for 5
years or more, please explain which ones. These may include tills, WACC, elasticities,
rates, level of margins, etc.
Relevance
10. At your airport, to what extent is the Airport Charges Directive (and its national
transposition) an improvement/deterioration upon what existed prior to its
implementation? Please explain.
11. To what extent is the current scope of application of the Directive catering to the real
needs (and which are these) of your airport?
12. Is there any evidence that the airports concerned by the Directive have or do not have
market power? And those outside the scope of the Directive?
13. How relevant is the threshold to select airports to be subject to the Directive (5 million
passengers or the largest national airport) that may be deemed to have market
power? What other alternatives could you suggest (if any)?
Effectiveness
14. Did your airport charges change (level, structure, composition, etc.) as a result of the
introduction of Directive 2009/12 into national law? If so, please explain.
15. Has the Directive had any impact on your incentive and discount schemes (if relevant)
and the way you publicise them in your “Conditions and Charges” report?
16. What do you consider to be modulation or differentiation of charges, and what do you
consider to be discrimination between airport users? Please explain
17. In which ways do you ensure that airport charges are set in a non-discriminatory
manner for airport users?
18. Please explain the extent to which airport charges are cost-related at your airport, and
what documents/actions/processes you have to show it?
19. Has your airport managing body entered into negotiations with airport users, with the
specific objective to conclude a service level agreement with regard to the quality of
service provided at the airport? If so, please provide the details.
20. How satisfied are you with the consultation process (for charges) introduced by the
Directive and what issues remain to be addressed? Please add comments on where it
is effective and how it could be improved.
21. How satisfied are you with the consultation process for new infrastructure, and what
issues remain to be addressed? Please add comments on where it is effective and how
it could be improved.
22. What has been your experience regarding the impact of the Directive in the case of
financing of new airport infrastructure?
23. In your view, is the Independent Supervisory Authorities in your Member State
effectively independent and legally distinct from any airport managing body and/or
carrier? Please explain.
24. How satisfied are you with the activities, powers and skills of your ISA? Please explain.
25. Have you had to use the powers of the Independent Supervisory Authority to address
any disputes or other matters related to airport charges? If so, could you please
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describe what happened and what the outcome has been, and the time taken to reach
decisions (both interim and final)?
26. Please describe the process to appeal ISA decisions in your Member State/Country? If
you have experienced it, how satisfied are you with it?
27. To what extent has the Directive affected the development of capacity at the airports
it covers?
28. What impact does the Directive have on competitiveness of the European aviation
sector vs. others?
Efficiency
29. What costs (financial and non-financial) does your airport incur as a result of the
Directive? How does this compare to the situation before the Directive’s
implementation?
30. What benefits (financial and non-financial) does your airport incur as a result of the
Directive?
31. Do you think the costs are proportionate with the benefits of the Directive? And do
you think the objectives of the Directive could have been achieved at lower cost? If so,
how?
Coherence
32. Are there specific rules in place in your Member State/airport regarding the prefinancing of infrastructure or do you only refer to ICAO policies? If so, please explain.
How is this linked to the provisions of the Slots Regulation?
33. Can you please explain what the links are (if any) between your airport charges, and
security charges and PRM charges? To what extent, in practice, are the security and
PRM charges covered entirely or partly by airport charges?
34. For your airport, is there a link between financing infrastructure and the provision of
slot allocation?
35. To what extent is your ability to apply the Airport Charges Directive affected by the
requirements of Directive 2014/23/EU on the award of concession contracts?
(only ask the 3 questions below if the airport is part of an airport network)
36. Has the Directive had any impact on the charging and/or transparency of your airport
network? In particular, have there been any changes to the level of crosssubsidisation between the airports in your network?
37. How is transparency of charges ensured, in particular in the light of the requirements
of article 7? Is information available at the airport level? Please detail.
38. Can the concept of network charging system be consistent with the principle of airport
cost-efficiency? If so, how?
39. What is the impact of airport networks, and groups of airports serving the same
conurbation, on airport charges and on airport competition?
EU Value-added
40. What is the value-added resulting from the Airport Charges Directive compared to
what had been achieved at national level (if national legislation was already in place
before 2009), or compared to what could have been achieved at national level (if
there was no national legislation in place)?
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Other
41. How do you ensure the opinion of the passenger is taken into consideration on airport
charges related issues?
42. Do you have any proposals to make regarding the existing European legislation on
Airport Charges? Please specify which developments justify any adaptation.

Ex-post evaluation of Directive 2009/12/EC on airport charges | Final Report

Airports Questionnaire - ACI Europe
Where possible, please answer the following questions with reference to specific examples in
different Member States / Countries and/or different airports within a Member State / Country.
We would also be grateful for any quantitative information, as this information would help to
justify your opinions.
Please also let us know of any information or data that is provided below in confidence.
Background
1. What has been the impact of the introduction of Directive 2009/12 into national law
for your members? Please specify the positive and negative impacts and feel free to
contrast among airports/Member States/Countries.
2. To what extent have your members made use of the provisions of the Directive
allowing them to vary the quality and scope of particular airport services, terminals or
parts of terminals and to differentiate the level of airport charges according to the
quality and scope of such services (e.g. low-cost terminals, etc.)? Provide details
3. To what extent have your members made use of the provisions of the Directive
allowing them to modulate charges based on noise performance, NOx, CO2 emissions
of aircraft? How is this reflected in packages of compensation and mitigation
schemes?
Relevance
4. To what extent is the Airport Charges Directive (and the national transpositions) an
improvement/deterioration upon what existed prior to its implementation? Please
explain and feel free to contrast between airports/Member States/Countries.
5. To what extent is the current scope of application of the Directive catering to the real
needs (and which are these) of the airports?
6. Is there any evidence to suggest the airports concerned by the Directive have or do
not have market power? And those outside the scope of the Directive?
7. How relevant is the threshold to select airports to be subject to the Directive (5 million
passengers per year or the largest in that Member State / Country) that may be
deemed to have market power? What other alternatives could you suggest (if any)?
Effectiveness
8. What impact has the introduction of Directive 2009/12 had on the level, structure and
composition of airport charges at the airports it covers? Please explain.
9. Has the Directive had any impact on incentive and discount schemes (if relevant) and
the way they are publicised?
10. What does ACI-Europe consider to be modulation or differentiation of charges, and
what do you consider to be discrimination between airport users? Please explain
11. In which ways should airports ensure that airport charges are set in a nondiscriminatory manner for airport users?
12. To what extent is the fact that some aspects of the airport charges process or level of
airport charges might be fixed in national law, concession contract or regulatory
licence consistent with the Airport Charges Directive?
13. Has the Directive had any impact on the use of single-till and dual-till systems for
setting airport charges?
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14. Please explain the extent to which airport charges are cost-related at airports across
Europe? Please explain and feel free to contrast between airports/Member
States/Countries.
15. What is the current state of airline-airport service level agreement with regard to the
quality of service provided at airport? What has been the impact of the Directive on
these?
16. Please can you describe what ACI-Europe and its member airports understand by
“consultation with airport users”, and how would you recommend that the views of
airport users are taken into account?
17. How satisfied are your members with the consultation process (for charges)
introduced by the Directive and what issues remain to be addressed? Please add
comments on where it is effective and how it could be improved.
18. How satisfied are your members with the consultation process for new infrastructure,
and what issues remain to be addressed? Please add comments on where it is
effective and how it could be improved.
19. What has been the experience of your members regarding the impact of the Directive
in the case of financing of new airport infrastructure?
20. In your view, are the Independent Supervisory Authorities effectively independent and
legally distinct from any airport managing body and/or carrier? Please explain and
feel free to contrast among Member States/Countries.
21. How satisfied are your members with the activities, powers and skills of the ISAs?
Please explain and feel free to contrast among Member States/Countries. Please
provide evidence of good and bad practice.
22. How satisfied are your members with the actions of the Independent Supervisory
Authorities to address any disputes or other matters related to airport charges?
23. How satisfied are your members with the process to appeal ISA decisions? Please
explain and feel free to contrast among Member States/Countries.
24. To what extent has the Directive affected the development of capacity at the airports
it covers?
25. What impact does the Directive have on competitiveness of the European aviation
sector vs. others?
Efficiency
26. What costs (financial and non-financial) do your members incur as a result of the
Directive? How does this compare to the situation before the Directive’s
implementation?
27. What benefits (financial and non-financial) do your members incur as a result of the
Directive?
28. Do you think the costs are proportionate with the benefits of the Directive? And do
you think the objectives of the Directive could have been achieved at lower cost? If so,
how?
Coherence
29. Can you please explain what links there are (if any) between airport charges, and
security charges and PRM charges at your member airports? To what extent, in
practice, are the security and PRM charges covered entirely or partly by airport
charges at your members’ airports?
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30. Are there specific rules in place at your members’ airports regarding the pre-financing
of infrastructure or do they only refer to ICAO policies? If so, please explain. How is
this linked to the provisions of the Slots Regulation?
31. For your members, is there a link between financing infrastructure and the provision
of slot allocation?
32. To what extent is the ability of your members to apply the Airport Charges Directive
affected by the requirements of Directive 2014/23/EU on the award of concession
contracts?
33. Has the Directive had any impact on the charging and/or transparency of airport
network? In particular, have there been any changes to the level of crosssubsidisation between airports in a network?
34. How is transparency of charges ensured for your members that are part of an airport
network, in particular in the light of the requirements of article 7? Is information
available at airport level? Please detail and feel free to contrast between airport
networks.
35. Can the concept of network charging system be consistent with the principle of airport
cost-efficiency? If so, how?
36. What is the impact of airport networks, and groups of airports serving the same
conurbation, on airport charges and on airport competition?
EU Value-added
37. What is the value-added resulting from the Airport Charges Directive compared to
what had been achieved at national level (if national legislation was already in place
before 2009), or compared to what could have been achieved at national level (if
there was no national legislation in place)?
Other
38. How is the opinion of passengers taken into consideration on airport charges related
issues by your members?
39. Do you have any proposals to make regarding the existing European legislation on
Airport Charges? Please specify which developments justify any adaptation.
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Airline and airline associations Questionnaire
Where possible, please answer the following questions with reference to specific examples in
different Member States / Countries and/or different airports within a Member State / Country.
We would also be grateful for any quantitative information, as this information would help to
justify your opinions.
Please also let us know of any information or data that is provided below in confidence.
Background
1.

Please list the airports where your airline/your airline members operate and detail any
economic regulatory oversight they are subject to36. Could you please fill the table
below? Where mandatory or other procedures exist for Art 6(5) (a) or (b), please detail
how these work in practice.

Airport
code

Application
of Art 6(3)
and 6(4)
Yes/No

Application
of Art 6(5) (a)

Application
Type of
of Art 6(5) (b) regulation

Till

Set in?

Yes/No

Yes/No

Choose
one of
(**)
below

Choose
one of
(***)
below

Choose one
of (*) below

(*) Price-cap; Rate of return; Light-handed regulation; No regulation37;
(**) Single; Dual; Modified/Hybrid; No till, airport free to set its own prices;
(***) Law (national, regional); Concession agreement/contract; Regulatory licence; Other
(please specify); Nothing;
2.

If some aspects of the airport charges process or level of airport charges are fixed for 5
years or more, please explain which ones. These may include tills, WACC, elasticities,
rates, level of margins, etc.

Relevance
3.
4.
5.
6.

To what extent is the Airport Charges Directive an improvement/deterioration upon what
existed prior to its implementation? Please explain
To what extent is the current scope of application of the Directive catering to the real
needs (and which are these) of your airline/airline members?
Is there any evidence that the airports concerned by the Directive have market power?
And those outside the scope of the Directive, do they have market power?
Is there any evidence to suggest that particular airports may misuse their market power?
If so, in what form (over/under investment, inefficient operations, excessive charges, poor
service quality, etc)?

36

If the list of airports is too long for you to provide details on all of them, please consider making a
selection including at least the 10 main airports in terms of operations for your airline / your airline
members.
37

Definitions provided were identical to those provided on questionnaire above.
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7.

How relevant is the threshold to select airports to be subject to the Directive (5 million
passengers per year or the largest in that Member State / Country) that may be deemed
to have market power? What other alternatives could you suggest (if any)?

Effectiveness
8.
9.
10.

11.

12.
13.
14.
15.

16.

17.

18.
19.
20.

21.
22.
23.

What has been the impact of the Directive on airport charges (level, structure,
composition, etc.)?
What has been the impact of the Directive on airports’ incentives and discount schemes?
To what extent have airports covered by the Directive made use of the provisions of the
Directive allowing them to vary the quality and scope of particular airport services,
terminals or parts of terminals and to differentiate the level of airport charges according
to the quality and scope of such services (e.g. low-cost terminals, etc.)?
To what extent has modulation of charges been based on noise performance, NOx, CO2
emissions of aircraft in your experience? Please comment on how this varies across the
airports at which you or your members operate.
Are you satisfied with the way in which airports have made use of the possibility to
modulate and differentiate charges? Please explain.
What has been the impact of the Directive on airline-airport Service Level Agreements?
Are there concession agreements at the airports where you operate? If yes, do they have
implications on the effectiveness of the Directive?
How satisfied are you/your members with the consultation process introduced by the
Directive? Is it effective, transparent and conform to the requirements of Articles 6 and 7
of the Directive? What issues remain to be addressed?
How satisfied are you/your members with the consultation process of airport users for
new infrastructure? Please add comments on where it is effective and how it could be
improved.
What has been the experience of your airline/member airlines regarding the impact of the
Directive in the case of financing of new airport infrastructure since the Directive was
transposed into national law?
In your view, are Independent Supervisory Authorities effectively independent and legally
distinct from any airport managing body and/or carrier? Please explain.
How satisfied are you/your airline members with the activities, powers and skills of the
Independent Supervisory Authorities with whom you have contact? Please explain.
Have you/your airline had to use the powers of the Independent Supervisory Authority to
address any disputes or other matters related to airport charges? If so, could you please
describe what happened and what the outcome has been, and the time taken to reach
decisions (both interim and final)?
If you have experienced it, how satisfied are you/your airline members with the process to
appeal ISA decisions for airport charges?
To what extent has the Directive affected the development of capacity at the airports it
covers?
What impact does the Directive have on competitiveness of the European aviation sector
vs. others?

Efficiency
24. What costs (financial and non-financial) does your airline/airline members incur as a result
of the Directive? How does this compare to the situation before the Directive’s
implementation?
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25. What benefits (financial and non-financial) does your airline/airline members incur as a
result of the Directive?
26. Do you think the costs are proportionate with the benefits of the Directive? And do you
think the objectives of the Directive could have been achieved at lower cost? If so, how?
Coherence
27. Can you please explain what the links there are (if any) between airport charges, and
security charges and PRM charges? To what extent, in practice, are the security and PRM
charges covered entirely or partly by airport charges at the airports where your
airline/your airline members operate?
28. Are there specific rules in place at the airports where your airline/your airline members
operate regarding the pre-financing of infrastructure or do they only refer to ICAO
policies? If so, please explain. How is this linked to the provisions of the Slots Regulation?
29. Do you think there is a link between financing of infrastructure and the provision of slot
allocation? Please explain your answer.
30. To what extent do you think is the ability of airports to apply the Airport Charges Directive
affected by the requirements of Directive 2014/23/EU on the award of concession
contracts?
31. Has the Directive had any impact on the charging and/or transparency of the airport
networks? In particular, have there been any changes to the level of cross-subsidisation
in airports part of a network?
32. Can the concept of network charging system be consistent with the principle of airport
cost-efficiency? Please explain.
33. What is the impact of airport networks, and groups of airports serving the same
conurbation, on airport charges and on airport competition?
European value added
34. What is the value-added resulting from the Airport Charges Directive compared to what
had been achieved at national level (if national legislation was already in place before
2009), or compared to what could have been achieved at national level (if there was no
national legislation in place)?
Other
35. How do you ensure the opinion of the passenger is taken into consideration on airport
charges related issues?
36. Do you have any proposals to make regarding the existing European legislation on Airport
Charges? Please specify which developments justify any adaptation
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Travel agents, tour operators, travel retail, passenger and consumer
representatives’ questionnaire
Background
1. Could you please present your organisation briefly?
Relevance
2. To what extent is the Airport Charges Directive an improvement/deterioration upon
what existed prior to its implementation? Please explain
3. To what extent do the airports concerned by the Directive have market power? And
those outside the scope of the Directive, do they have market power?
4. Is there any evidence in your Member State/Country to suggest that particular airports
may misuse their market power? If so, in what form (over/under investment,
inefficient operations, excessive charges, poor service quality, etc)?
5. How relevant is the threshold to select airports to be subject to the Directive (5 million
passengers per year or the largest in the Member State/Country) that may be deemed
to have market power? What other alternatives could you suggest (if any)?
Effectiveness
6. What has been the impact of the Directive on airport charges (level, structure,
composition, etc.)?
7. And what has been the impact of the Directive on passenger fares?
8. What has been the impact of the Directive on the activity of your members?
9. What has been the impact of the Directive on passengers?
10. What has been the impact of the Directive on airports’ incentives and discount
schemes?
11. How satisfied are your members with the way in which airports have made use of the
provisions of the Directive allowing them to vary the quality and scope of particular
airport services, terminals or parts of terminals and to differentiate the level of airport
charges according to the quality and scope of such services (e.g. low-cost terminals,
etc.)?
12. How satisfied are you/your members with the consultation process introduced by the
Directive? What issues remain to be addressed?
13. How are the passengers (business and leisure) able to take part in airport consultation
on airport charges or new infrastructure? Do you have any suggestions?
14. What has been the experience of your members regarding the impact of the Directive
in the case of financing of new airport infrastructure since the Directive was
transposed into national law?
15. To what extent has the Directive affected the development of capacity at the airports
it covers?
Efficiency
16. Did the Directive result in costs (financial and non-financial) to your members or to the
passengers? If so which ones?
17. Did the Directive result in benefits (financial and non-financial) to your members or to
the passengers? If so which ones?
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18. Do you think the costs are proportionate with the benefits of the Directive? And do
you think the objectives of the Directive could have been achieved at lower cost? If so,
how?
Coherence
19. Can you please explain what the links there are (if any) between airport charges, and
security charges and PRM charges? To what extent, in practice, are the security and
PRM charges covered entirely or partly by airport charges?
20. Do you think the airport charges Directive is coherent with other European air
passenger related policy? If relevant, how should it be improved?
European value added
21. What is the value-added resulting from the Airport Charges Directive compared to
what had been achieved at national level (if national legislation was already in place
before 2009), or compared to what could have been achieved at national level (if
there was no national legislation in place)?
Other
22. How should the interests of the passenger be taken into consideration on airport
charges related issues?
23. Do you have any proposals to make regarding the existing European legislation on
Airport Charges? Please specify which developments justify any adaptation.
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