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Introduction and structure of the report
Introduction

1. The Annual Competition Report gives the Commission an opportunity to
explain the main developments and cases of competition policy to the different
Community institutions — the Parliament, the Economic and Social Committee,
the Member States — as well as industry at large, which is directly concerned
by its application, and the general public, which indirectly is the main beneficiary
of its application. By presenting this Report in as non-technical language as
possible, transparency is enhanced, a facror fundamental in any democratic
society for the successful application of policy.

2, This year’s activities have been marked by several major events in the
Community’s development — the entry into force of the Treaty on European
Union, completion of the ratification of the European Economic Area Agreement,
and the White Paper on growth, competitiveness and employment. This has
given the opportunity in this Report, in addition to describing developments
and activities during the year, to explore both how these three major landmarks
will influence competition policy and conversely how competition policy is
necessary to achieve the objectives these landmarks set out for the Community.
This link between Community objectives and competition policy is a two-way
process. It is inconceivable that competition policy could be applied without
reference to the priorities fixed by the Community, But it is also important to
realize how an effective competition policy will help to attain these goals.

3. While this principle is not in dispute, the application of policy in practice
will require careful consideration, In fact all the policy implications of the
abovementioned major events have not yet been worked out and it is hoped that
this Report will contribute towards the rich debate on how to achieve the correct
balance in the application of competition policy and priorities which usually
follows its launch. In this respect, this year’s Report is a little more forward-
looking than usual, in that in a by no means exhaustive summary, it suggests
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14 INTRODUCTION

some of the ways in which competition policy may be adapted to meet the new
Community priorities. The full details of these implications and the adaptation
of policy to a rapidly changing world is an on-going and continuous process. Of
course there are underlying principles that remain, and these are enshrined in
the Treaty, bur they cannor be applied mechanically without reference either to
the contexr within which they have their impact or the main objectives and
priorities of the Community.

4. This reference to the context within which competition policy is applied is
not a new phenomenon, but stems from the fact thar competition is an instrument
of Community policy. Since the beginning of the Community, competition policy
has helped pursue fundamental Community goals. It has helped create, for
example, a common market, a harmonious development of economic conditions
and an accelerated raising of the standards of living. This role received a further
boost with the Single European Act establishing the programme for a real
internal market, where increased competition was seen as the mechanism by
which many gains of this programme would be realized once the fiscal,
administrative and other barriers were eliminated. Its role was further enhanced
with the Communication of 1990 on industrial policy in open and competitive
markets that gave an important role to competition policy in improving
productivity of European industry in a rapidly changing world with increasingly
globalized markets.

5. The Maastricht Treaty has added new goals. Inter alia, it introduced and
deepened industrial, cultural and environmental goals. It also made explicic the
principle of subsidiarity. In fact these three objectives and the subsidiarity
principle are discussed separately and in depth in this report. The White Paper
clearly laid out the policies to achieve growth, competitiveness and, even more
importantly, employment. The need for competition policy to achieve these
objectives and how these objectives affect the application of competition policy
are also discussed. These developments do not devalue competition policy,
rather they enhance it and give it renewed vigour and importance. A competition
policy that did not have an impact on these policies or was not influenced by
them would be marginalized and of less relevance.

6. In any year it is difficult and even dangerous to pick out any single points
or policies to highlight in addition to the general and important considerations
outlined above. The following remarks do not therefore in any way imply that
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any points not mentioned are not important. Rather they are meant to focus
attention on areas that are seen as of growing relative importance.

(1)

(11)

(iii}

The first of these is the introduction of competition to monopolized sectors,
where a major advance has been made in the field of telecommunications
but where steady progress in liberalization was made in other monopolized
sectors. This is mentioned because of the gains that can be made from
introducing for the first time competition into these sectors and the positive
impact on competitiveness and employment of trans-European networks
highlighted so clearly in the White Paper.

Second is the introduction of competition into other sectors, notably
services, previously to a large degree sheltered. While there has been no
single event to compare with the liberalization in telecommunications, the
advance in policy in this area has been maintained. Again the White Paper
stressed the employment potential in the service sector.

Finally, the third area of growing relative importance to highlight is the
international dimension of the Community’s competition policy. This is
particularly important this year because of the conclusion on 15 December
of the Uruguay round in the GATT framework and the completion of the
ratification process of the Agreement on a European Economic Area and
hence its entry into force at the beginning of January 1994. These
developments, taken together with continuing negotiations with countries
in Central and Eastern Europe, constitute major steps to freeing international
trade and therefore changing the competitive environment in which the
Community’s competition policy is applied.

On the other hand it should also be stressed that the elimination of governmental
barriers to trade such as tariffs and non-tariff barriers has made considerable
progress in the past and that this pace is therefore unlikely to be maintained in
the future. Further liberalization of regional or international trade flows therefore
has to come in particular from the elimination of private obstacles to trade and
other distortions of competition.
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Structure of the Report

7. The Report comprises six parts and a large number of annexes. This
structure should enable readers to find readily the information they are looking
for.

8. Parr One concerns the main developments in competition policy and is more
general in scope than the other parts. It highlights developments in competition
law in the year under review and also endeavours to forecast future trends. It
covers all the aspects of competition policy and points up the cohesion that
exists between these various aspects and between competition policy and other
Community policies.

9. Part Two examines the application of the competition rules to enterprises.
These rules are Articles 85 and 86 of the EC Treaty, Articles 65 and 66 of the
ECSC Treaty and the Merger Control Regulation. While this part is more
descriptive, it does not discuss all the cases dealt with by the Commission but
only those of particular interest for one reason or another, Other cases are also
summarized in the annexes. In addition, Part Two not only provides an analysis
of Commission decisions but also examines the decisions of the Court of Justice
and the Court of First Instance,

10. Part Three is an innovation. Previously, developments concerning public
enterprises and State monopolies were presented in the part dealing with aid. I
seemed more appropriate to separate the two subjects, first because of the
growing importance of competition policy towards such enterprises and, second,
because the matters dealt with in this part are very mixed, relating to both the
behaviour of the State and the behaviour of enterprises.

11. Part Four deals with the monitoring of aid and also discusses the main
decisions of the Court of Justice on this subject. A traditional part of the Report,
its importance needs no emphasis.

12, Part Five is also new. It covers the international aspects of developments
in competition policy, an area that is gaining in importance and must therefore
be given greater prominence.

13. Lastly, Part Six gives an account of the Commission’s contacts with other
Community institutions and with other international bodies. A traditional part
of the Report, it describes the important part played by the primary addressees
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of the Report, the European Parliament and the Economic and Social Committee,
in formulating Community competition policy.

14. There are a number of annexes to the body of the text. The Commission’s
aim is that the Report provide as full a picture as possible of developments in
competition law in the past year. The full text is therefore supplied of all
legislation or documents of particular relevance, such as the resolutions of the
European Parliament and the Economic and Social Committee concerning the
preceding report {Annexes I and II). Annex III, as stated above, contains a
summary of the most interesting cases decided on the basis of Articles 85 and 86
of the EC Treaty. Point 2 of Annex HI provides a list of press releases on
competition issues. In the field of aid, the list of press releases is supplied together
with the list of decisions. No references are given in the body of the text in order
not to overload it. Readers secking a text or a document should simply turn to
the Annexes.

15. Lastly, Annex V contains an analysis of the main developments in
competition law in the Member States.

16. To conclude, it should be noted that DG IV has decided to appoint an

‘information officer’ to deal with public requests for information on competition
policy.
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Main developments in competition policy






Chapter 1

Maintaining a competitive environment

§ 1 — The contribution of competition policy to growth,
competitiveness and employment

17. The present context of slower growth, a loss of competitiveness in certain
sectors of the European economy and, especially, the particularly high level of
unemployment calls for combined action on all Community policy fronts to
meer these economic and social challenges. Competition policy has a central
role to play in the Community’s strategy for achieving a lasting recovery in
growth and employment. The priorities which the Commission has set itself as
regards competition are, therefore, largely determined by the contribution
which competition policy can make to the Community’s objective of growth,
competitiveness and employment, as set out in the White Paper adopted by the
Commission and presented to the first Council of the European Union in
December 1993.1

18. The White Paper sets out as a policy priority for the European Union the
creation of 15 million new jobs. It recognizes that there is no miracle cure. It
identifies the different areas where action is needed to tackle this problem. One
of the main themes running through the White Paper is the need for fundamental
restructuring of the European economy if it is to meet the objectives laid down.
In this respect, the White Paper stresses the need for the resolute application of
the rules of competition including those for State aid and highlights the role this
policy plays in eliminating marker rigidities and improving flexibility in an
increasingly dynamic economic context. This vigorous application of competition
policy was also stressed by the summit of Heads of State or Government in
December.

L Whire Paper on ‘growth, competitiveness and employment. The challenges and ways forward into the 21st
Century’, COM(33) 700 final, 5 December 1993
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19.  The stimulation of growth, comperitiveness and employment has in fact
always been one of the raisons d’étre of competition policy. Competition
encourages the efficient allocation of resources and stimulates research and
development, innovation and investment. It is the mechanism by which resources
and jobs are redirected towards growing sectors and away from ones with
less-promising futures. The importance of this traditional role of competition
policy has been reinforced in recent years in two ways. Firstly, its part in making
a reality of the internal market which will create jobs and stimulate growth and
competitiveness is widely recognized. ! Secondly, it is central to the Community’s
industrial policy.2 The completion of a genuine internal market and an effective
industry policy have received first priority in the White Paper. This, in itself,
implies the need for renewed vigour in competition policy in areas where it
complements and enhances these objectives.

Even though this firm competition policy needs to be maintained, the White
Paper throws down a new challenge. It is essential to examine how competition
policy can be applied even more effectively in helping to create growth and
employment and how it can enhance or complement the other Community
policies sct out in the White Paper. This chapter will examine the link berween
competition policy and the major steuctural changes thar are necessaty in the
European economy if it is to meet the objectives of the White Paper. This Report
does not present a definitive statement — this will have to await a full in-depth
review — but instead some preliminary ideas of the future direction of thinking,

20.  One of the Commission’s priorities is, by pursuing a clearly-defined policy
and reaching rapid decisions, to facilitate mergers and cooperative arrangements
between firms that do not jeopardize effective competition and the dynamics of
the market. Mergers can contribute to the restructuring of the economy, while
cooperative arrangements may, for example, allow considerable economies of
scale. These facilitate improved product quality, technological research and
implementation of its results, and the entry of firms onto new markers. The
White Paper emphasizes the efficiency-enhancing qualities as well as che fillip to
research, innovation and product development that can come from cooperation
between companies and can add to the competitive pressures on the market. It
notes in particular how the structure of competition must be seen in many
sectors in an increasingly global context. This balance between the efficiencies
of cooperation and the real competitive context within which cooperation rakes

1 See points 149 to 154 of this Reporr.
2 See points 155 to 161 of this Repors,
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place are essential elements to be taken into account in the assessment of this
cooperation under the rules of competition. !

21. If they are to become more competitive, European firms must also reduce
costs and gain access to more efficient services in key sectors such as financial
services and public services, particularly relecommunications, transport and
energy. Only through liberalization will the full positive effects on productivity
be achieved that stem both from the encouragement of private capital to
participate in the construction of infrastructure and from the reduction of the
price of goods and services offered via such infrastructures. These infrastructures,
which need to be expanded into trans-European nerworks, will be able to
contribute fully to the restructuring of the European economy and to bring
about fundamental changes in investment and services only within a liberalized
framework. In fact, trans-European networks are assigned a central role by the
White Paper and the progressive introduction of competition in these fields
remains a priority objective for the Commission.2 However, it should be noted
that, when competition is first introduced in previously monopolized sectors,
the prices of some goods and services may increase as hidden or cross-subsidies
are eliminared.

Policy in this area and the reasons for the emphasis placed on it are best
illustrated by the review of relecommunications which was completed this year
and highlighted the growth potential of this sector, its importance to the
competitiveness of the rest of industry as a vital input, its importance in terms
of current jobs and job-creating potential, its demand for huge investment and
advanced technology (hardware and software inputs) and, lastly, its social role
via the universal service provisions.

If successful, the bortlenecks relieved by investment in this and other trans-
European nerworks will have a large and positive effect on growth, competi-
tiveness and employment. This challenge can be met only if competition policy
is coordinated wich the other Community policies that must be implemented.

22, Another area highlighted in the White Paper as central to the creation of
employment and the encouragement of flexibility is SMEs. SMEs have long
received favourable treatment from the application of competition policy.3
Further enhancement of this policy may be necessary to exploit even further
both their job-creating potential and their ability to take up readily new and

1 See points 74 to 89 of this Report.
2 See points 36 to 42 of this Report.
3 Twenty-second Competition Report, points 78 to 79.
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innovative technologies and to be quick to seize new market opportunities.
Already, and in line with the White Paper, the State aid policy towards SMEs,
as expressed in the aid framework, purs emphasis on ‘soft’ aid designed to
improve both labour flexibility (for example, aid for training) and their technical
and marketing potential (‘soft’ aid to technical and other knowledge-based
inputs ). SMEs are also accorded preferential treatment in regard to investment
incentives and aid for R&D and the environment.

23.  State aid policy in general has an important role to play in encouraging
and facilitating the major structural changes identified in the White Paper.? In
the first place, a firm policy must continue to be pursued in order to prevent
individual Member States from using aid defensively and negatively to resist the
necessary structural changes and from shifting the cost of adjustment in terms
of outpur and jobs onto other Member States. On the other hand, aid can play
a positive role in this restructuring. It can speed up change, encourage R&D
and innovation, and alleviate the social consequences of large and sudden
changes. Europe s ofren accused of havinggood basic research but a disappointing
record of innovation, having a rigid labour market and poor job-creating
potential despite long-term overall economic growth, State aid policy needs to
be examined in the light of the White Paper to see whether it is working
effectively and in particular whether there is a need to correct the bias in favour
of capital investment and against investment in human, organizational and
knowledge-based resources,

Particular attention will have to be paid to ensuring that aid, in whatever form
or for whatever factor of production, does not artificially prop up untenable
jobs with no long-term future, but rather that it helps to restructure the economy
in the direction of investment-generating viable jobs. Aid must not be used to
second-guess the marker because State intervention in this area has not always
been successful. Rather, policy needs to concentrate on horizontal measures and
on areas where there is a failure of the market either to invest enough or to
invest quickly enough (notably R&D, the environment, innovation and training),
Central to the White Paper is the role of research, development and technology,
and investment in human and non-physical capital in changing the growth,
competitive and employment pattern of the Community. Competition policy in
all its aspects must continue to play its role.

24.  Aid policy, along with policy towards enterprises, will have ro be coherently
developed and applied in areas where the competition rules are not yet applied

1 See poinrs 430 to 432 of chis Reporr.
T See points 27 to 35 of this Reporr.
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in a fully effective manner. This is not only true for the regulated sectors
mentioned above, but even more so for many service sectors, for example,
financial services and the audiovisual sector. !

The fact that these sectors have long been sheltered from competition means
that the gains from introducing effective competition are all the greater not only
in terms of reducing prices to consumers but in terms of underpinning the
competitiveness of the rest of industry, which needs as an input reasonably
priced and innovative services from these sectors. Neither should the job-creating
potential of these service sectors be ignored. For a long time, their contribution
as a percentage of gross domestic product and to employment growth has been
greater than that of industry. An increasingly dynamic service sector, underpinned
by the effective application of competition policy, will inevitably continue to be
one of the major sources of employment generation. This is best illustrated by
an example from the White Paper. The audiovisual sector is thought to employ
at least 1.8 million people. Recent estimates point to a doubling in the medium
term of the share of household expenditure given over to audiovisual software
products. If this growth is translated into jobs in Europe, it could create two
million new jobs by the year 2000. Application of the competition rules in this
sector must, however, take account of other Community policy objectives,
notably as regards pluralism in the media and the promotion of culture.?

25. Lastly, the White Paper underlines the international dimension of the
problem of improving Europe’s growth, competitiveness and employment.
Europe is an integral part of an increasingly global economy. As trade is freed
from governmental constraints and barriers, a movement given renewed impetus
by the successful conclusion of the GATT Uruguay Round, the role of
competition policy at international level becomes even more crucial.? This
development of the Community itself illustrates the point that competition
policy can facilitate economic integration.

Whereas in most countries competition policy has traditionally been seen as a
purely national prerogative, the Community was the first to practise a policy
which tried to deal with the impact that distortions of competition had on trade.
Originally only applied within the Community, this approach has been gradually
extended to trade with the Community’s main trading partners in Europe as
well. Thus, competition policy has played a major role in furthering international
trade and in particular the scope for our companies to export to other markets,
hitherto sealed off by anti-competitive practices, State aid or public monopolies.

1" See points 117 to 122 and 143 to 146 of this Report.
2 See poines 90, 143 to 146 and 172 to 177 of this Reporr,
3 See points 96, 97 and 114 to 116 of this Report,
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Not all of the Community’s main trading partners have followed a similar
approach of applying their competition policies to open their markets to imports,
however. Such policies are lacking in particular in a number of countries in East
and South-East Asia, whose markets are closed not so much by tariffs and
non-tariff barriers but mainly by anti-competitive practices. The Keiretsu in
Japan and the closed distribution systems in several countries are but two
important examples of this phenomenon.

It is a Community priority to seek to establish rules governing these competition
problems. Ideally, such rules should be agreed multilaterally in order to give
them the broadest coverage possible. The present GATT Round does not deal
with the issue, even though certain codes (in particular the TRIPS and Services
Codes) include provisions on restrictive business practices. The World Trade
Organization, created as part of the Round’s package, should cover competition
policy issues as parr of its immediate agenda, focusing especially on restrictive
business practices and cartels. The aim should certainly be to agree on minimum
substantive rules but, more importantly, to lay down procedures to ensure
enforcement of these rules by each of the contracting parties. For it is only
through their enforcement in individual cases that the positive market-opening
effects can be achieved. The right of recourse to GATT panels should be
strengthened, as should the effectiveness of their adjudications. Bringing in
effective rules of this kind will be difficult and time-consuming but it is high
time to begin the process.

26. In the short term, the first step is to agree on a system of consultation and
cooperation with the competition authorities in non-Community countries so
as to prevent any potential conflict. The Commission has concluded an agreement
with the US competition authorities to Jimit any conflicts through a consultation,
cooperation and coordination process.

If the agreement, currently being examined by the Court of Justice, is accepted,
it can serve as a model in other negotiations. Discussions along these lines have
already been held with the Canadian aurhorities, and other countries could
follow suit. Since one of their main objectives is to limit any conflicts to which
their implementation might give rise, such agreements can be concluded only
with those authorities that actually implement competition rules.
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§ 2 — State aid

27.  The control of State aid is part of the essential regulatory framework which
will underpin and facilitate achievement of the objectives of the White Paper on
growth, competitiveness and employment. It is a measure of the acceptance
State aid control at Community level has gained that in the White Paper it is
taken for granted. The Heads of State or Government at the Brussels Furopean
Council on 10 and 11 December emphasized the importance of State aid policy
in the context of the White Paper strategy. The year’s developments in the State
aid sphere bear this out.

28. The control of State aid at Community level is vital, first of all, for the
success of the single marker programme, one of the factors that will improve the
Community’s competitiveness. Opening markets and keeping them open has
always been one of the main functions of State aid control, as of competition
policy generally.! In a more integrated marker, the distortive effect of certain
types of aid is magnified and so control of aid is even more important. This is
especially obvious in industries with chronic structural problems, the so-called
‘sensitive sectors’, which are subject to stringent aid frameworks. The policing
of the aid rules in the steel, shipbuilding, synthetic fibre and motor industries
was a high priority in the recession year 1993.2 Increased attention also has to
be paid to potentially distortive aid in other sectors. The Commission was
reminded by the Court of Justice that when in doubt it must check the market
situation carefully before rejecting complaints from competitors.® The concetn
to keep markets open and indeed to foster integration is also seen in many other
areas of State aid work. National regional aid is controlled in such a way as to
counteract the pull towards the most prosperous regions and encourage inward
investment in the underdeveloped areas or in areas faced with industrial decline,
in order to integrate these regions into the mainstream. Clearly, State aid also
needs to be controlled closely in markets only now being opened up to
competition such as energy and telecommunications.

29. The White Paper sees resistance to structural adjustment from declining to
expanding industries as part of the reason for Europe’s poor recent record of
growth and job creation. The sluggishness of European economies in adapting
supply to demand has many causes: closed markets, a bloated public sector,

1" See poinc 157 of this Report.
2 See points 480 to 533 of this Report.
Sce point 533 of this Report.
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labour-market rigidities, subsidies, etc. Fortunately, on many of these points the
situation has vastly improved in the last 10 years and is still improving. Trade
barriers have been dismantled in the Community and are now falling between
the Community, the rest of Europe and the rest of the world. Governments have
rolled back State involvement in industry or are now doing so. As for subsidies,
the Commission has always campaigned against State aid that simply allows
firms to put off restructuring. This approach has been vindicated. Aid may be
legitimate to ease restructuring, particularly its social consequences. Access to
aid for this purpose can facilitare restructuring. But aid must not delay
restructuring indefinitely. The events of the past year — the steel industry
restructuring and the struggle over automatic guarantees of public-sector
companies’ debt? — underlined this message but only confirmed how hard it is
sometimes to apply in practice.?

30. Sropping the waste of public money on businesses in need of restructuring
has beneficial macrocconomic effects. It helps reduce budget deficits. As the
White Paper points out, achieving the macroeconomic criteria for EMU,
especially reduction of deficits, is an important condition of the growth strategy.
This and the diversion of income from private consumption to investment will
release the huge resources needed for trans-European networks and investment
in growth sectors.

31. The Commission has always emphasized its positive attitude rowards
certain kinds of aid as long as they remain within certain limits and contribute
to Community objectives. Incentives for small and medium-sized enterprises are
one such category. The White Paper places great hope in SMEs for Europe’s
development. In its State aid policy the Commission has long recognized this
contribution. Its guidelines on aid to smalt and medium-sized enterprises of May
1992 are quite explicit about, for instance, the financing handicap of SMEs — a
point emphasized at the 1992 Edinburgh and 1993 Copenhagen summits with
the proposed launch of loan guarantee and soft loan facilities — and the value
of ‘soft’ aid for training and consultancy. The Commission discussed the subject
of aid for training and dissemination of information to SMEs at a multilateral
meeting with Member States in December.? In its new aid guidelines for
environmental protection, the Commission also adopted a more favourable
attitude towards support for SMEs.

1 See point 374 of this Report.
See paint 23 of this Report.
3 See points 383 and 430 ro 432 of this Report.
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32. Tt is also the Commission’s long-standing policy to look favourably on
support for research and development {(R&D) and protection of the environment,
two more areas to which the White Paper attaches priority. The Commission
allows national support to cover a relatively high proportion of the costs of
projects, depending on the distance of the R&D from the market, which partly
determines the risk, and on the form in which the support is provided. !

33. 'The policy towards aid for environmental protection was reviewed in 1993.
In the new aid guidelines,? further progress is made towards a wider application
of the ‘polluter pays’ principle and the Commission builds on experience which
has shown the importance of incentives for investment that goes beyond
mandatory requirements. Such investment may in future be aided at a higher
rate than rhat which merely helps firms to adapt plant to new standards.
Subsidies for buying environmentally-friendly products, relief from new environ-
mental taxes, and aid for recovery and recycling of waste are also now covered.
The guidelines should contribute to realizing the hope that the White Paper has
placed in environmental progress by increasing transparency and providing a
broad policy framework for environmental subsidies.

34. The Commission normally takes a positive attitude towards State aid for
the audiovisual sector, another growth area identified by the White Paper. It has
never objected to film industry support schemes, except those designed to remove
discrimination. Discrimination against EC nationals cannot be allowed even for
cultural reasons. New Article 92(3)(d), inserted by the Treaty on European
Union, provides a specific exception for aids to cultural activities and the arts.

35. Itcan be seen, therefore, that the Commission’s State aid control is already
furthering the objectives of the White Paper and the Treaty on European Union.
By holding firm against distortive and wasteful aid and by controlling other
subsidies only to the extent necessary to avoid abuse, the Commission is helping
to create the necessary conditions for this strategy to succeed.

! See points 160 and 414 to 464 of this Report.
See point 384 of this Report.
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§ 3 — Liberalization and privatization

36. There are two aspects to the Community competition rules. On the one
hand, they are intended to maintain a competitive environment undistorted by
firms or by Srate involvement. This is the role of Articles 85 and 86 of the EC
Treaty, Regulation (EC) No 4064/89 on merger control, Articles 65 and 66 of
the ECSC Treaty, Articles 92 and 93 of the EC Treaty and, to some extent,
Article 90 of the EC Treaty. On the other hand, they may also be used to
introduce greater competition into certain sectors in which Member States have
conferred monopolies on certain enterprises. Article 30 of the EC Treaty also
allows the Commission to take action against such Member States where they
grant exclusive or special rights to certain firms in breach of the rules laid down
in the EC Treaty. Article 90(3) provides the Commission with two possible
courses of action: either it can adopt directives, i.e. acts that are generally
applicable, or it can address individual decisions to specific Member States. The
provisions of the Treaty that may be infringed in this context are, for example,
those governing the freedom to provide services, those relating to freedom of
establishment and, once again, Articles 85 and 86.

However, the EC Treaty does not concern itself with the question of whether
the enterprises enjoying such exclusive or special rights are publicly or privarely
owned. Article 222 of the EC Trearty stipulates clearly that the Treaty does not
in any way prejudice the rules in Member States governing the system of property
ownership.

Parallel to such action vis-4-vis Member States, Article 90(2) provides that public
undertakings and undertakings on which the State has conferred exclusive or
special rights are not entitled to any preferential treatment in the implementation
of the competition rules. The only exception concerns restrictions of competition
that may be authorized where they are necessary for the performance of the
particular tasks assigned to the undertakings. This is because certain undertakings
are required to perform specific tasks on behalf of all consumers. Such tasks in
the general economic interest may justify the granting of exclusive or special
rights. The nature of the parricular task varies according to the type of activity
concerned and, in practice, poses difficult problems of definition. ! The exception
provided for in Article 90(2) of the EC Treaty reflects the Community’s intention
of not obstructing the performance of such particular tasks.

1 See points 123 to 135 of this Report.
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37. A look at the secrors in the Community in which such exclusive or special
rights exist shows that the prices charged are often higher than those charged in
countries in which such sectors are open to the forces of competition. This is
particularly the case with transport, telecommunications and energy. Further-
more, the lack of competitive pressure means that there is sometimes no incentive
to pursue technological innovations and, in particular, it deprives consumers of
the ability to choose between different technologies. This sort of situation is
prejudicial to the competitiveness of Community industry as a whole since firms
in such sectors cannot take advantage of the benefits of a genuine internal
market. As the Commission has pointed out in its White Paper on growth,
competitiveness and employment, this has probably resulted in job losses in
Community industry. Moreover, the effect is twofold: over and above the actual
job losses borne by industry as a whole, the sitnation prevents more firms from
operating in the relevant sectors, which are themselves sources of employment.
The introduction of competition will have beneficial effects in the medium and
long term. However, in the short term, the introduction of competition, often
accompanied by privatization, and the ensuing rationalization may cause a
reduction in employment as a result of the shake-out associated with the
anticipation of increased competitive pressures.

Furthermore, consumers as a whole are certainly penalized by the lack of
effective competition in such sectors. On the one hand, the costs of such services
are higher for them and, on the other hand, they suffer the consequences of the
loss of productivity for Community industry as a whole. It is for this reason that
the Commission considers that the introduction of greater competition is
essential if the productivity of Community industry as a whole is to be improved.
A more detailed analysis of developments in these sectors is given in Part One,
Chapter III of this Report.

38. In addition to the specific features mentioned, a number of other general
points should be highlighted. Firstly, although the Commission has far-reaching
powers under Article 90(3) of the EC Treaty, it prefers to adopt a consensual
approach and pursue gradual liberalization, taking particular account of the
time required to adapt the price structure and 1o ensure thar the task of providing
a universal service (i.e. one which is essential to all consumers) is fulfilled. The
pace at which this is carried out will depend closely on the specific features of
the relevant sector. The best example of this differentiated approach is
telecommunications. Here, technological developments have made the de
jure monopolies that exist in most Member States obsolete. Consequently,
liberalization will take place more rapidly in this sector.
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39. Secondly, the gradual introduction of greater competition does not mean
that all rules will eventually be abolished. Account must also be taken of the
major objectives that have to be pursued in these sectors, objectives for which
rules and regulations must be adopted. Thus, in transport, competition must
not be to the detriment of passenger safety, and rules must be laid down to cover:
this, Similarly, in telecommunications and the postal sector, a universal service
must be provided, without neglecting the social aspects of telecommunications,
such as the help they provide for the elderly or the handicapped. In the energy
sector, security of supply must be maintained, as must the universal service in
the case of electricity. In all these instances, the aim must not be to replace one
kind of bureaucracy by another, operating at Community rather than national
level. If Community industry is to become more competitive, it must not be
constrained by an over-rigid environment. However, basic standards designed
to safegnard these objectives must be worked out at Community level.

Lastly, in all these sectors, the major difficulty is to establish the dividing line
between activities that can continue to be reserved for a given undertaking and
those which must be freely accessible to other undertakings, withoutr undermining
the objective of market integration. The Commission recognizes that objectives
legitimately pursued by Member States mean that some activities must be
shielded from all competition, at least temporarily. If this were not the case,
there would be a risk that firms acting on the basis of strictly commercial criteria
would carry out only the most profitable activities at the expense of the
public-interest task which the Member States wished to see performed. This
dividing line, and the duration of any protection granted, must be decided on a
case-by-case basis in the light of the characteristics of each of the sectors
concerned. However, the Commission considers that any areas thus reserved
must be confined to what is strictly essential in order to perform such
public-service tasks.

40. The competition rules laid down in the EC Treaty will still have an
important role to play once these sectors are liberalized. Steps must be raken to
ensure that enterprises operating on these markets do not, through restrictive
practices, abuses of dominant positions or mergers, deprive consumers of the
benefits resulting from de-monopolization. The Commission will be particularly
alert to any risks of infringement of Article 86 of the EC Treaty, which prohibits
abuse of a dominant position. Even where there is de jure liberalization of access
to infrastructures, undertakings previously granted exclusive or special rights
will undoubtedly remain in a de facto position of strength on such markers, at
least for some time to come. It must therefore be ensured that they do nor use
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this position to restrict competition either on the market in question or on
others.

As regards the first of these two concerns, the Commission will, in cases where
infrastructure access is liberalized, certainly have to see to it in particular that
third-party access to existing infrastructures does not entail any unwarranted
restrictions. If competition is to be established, other undertakings must be
able to benefit from such infrastructures on non-discriminatory terms. The
Commission is aware that it may, in some instances, be difficule to draw up fair
prices for infrastructure access. There may be grounds for requiring other
undertakings enjoying access to existing infrastructures to pay the owner of the
infrastructure. The owner has incurred and continues to incur certain costs for
maintaining it. Furthermore, the owner has to continue to perform its untversal
service task, which imposes additional costs on it not borne by other undertakings.
However, the price charged must not be such as to prevent any scope for real
access by other undertakings. In addition, such other undertakings will be
endeavouring to penetrate a market which had hitherto been closed. One of the
sectors within which the Commission is at present looking into such questions
is telecommunications,

Furthermore, there is certainly a risk that such undertakings may use their
position of strength in the sector in which they had or still have a monopoly to
subsidize their activities in other markets where they face fiercer competition.
This danger of cross-subsidization is undoubtedly greater in the sectors to be
deregulated, since transparency has rarely been a feature of the accounts of such
undertakings. The reverse situation, in which profits earned in non-regulated
sectors are used in part to comply with the universal service requirement, is not
in principle objectionable.

Lastly, the rules laid down in the Merger Control Regulation should ensure that
undertakings to which exclusive rights have been granted do not, through
acquisitions, create situations in which competition from other firms is not in
fact possible. However, the Commission does not intend to oppose such
regroupings where their real purpose is to allow firms to cope with the new
competitive environment, which may sometimes be worldwide.

41, Asstated above, the EC Treaty does not in any way prejudice the ownership
of such undertakings. Nevertheless, the fact remains that the entry of new
competitors onto the market, combined with the limited margin for growth in
public expenditure in the Member States, will probably result in some
privatization of these sectors, particularly if private enterprises can hope to
benefit from an open environment. This is indeed one of the reasons why the
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Commission intends to promote the creation of genuine trans-European networks
in certain sectors. The amount of investment required to gain effective access to
such sectors will very probably entail forms of partnership berween private-sector
firms or between the public sector and the private sector. Such forms of
cooperation will undoubtedly have to be examined in the light of the Community
competition rules, either on the basis of Article 85 of the EC Treaty or on the
basis of the Merger Control Regulation, so as to ensure that they do not result
in the creation of new monopolies. Subject to this reservation, the Commission
will very probably promote agrecments of this kind if they help to meet its
fundamental objective of introducing more competition into such sectors and
allowing them to devclop.

42, In the case of privatizations, it is essential to ensure that any aid is strictly
controlled. Aid can give the privatized business an unfair competitive advantage
which prevents real competition developing and defeats the purpose of
liberalization. Privatizations by stock-exchange flotation or open unconditional
tender with the business being sold to the highest bidder do not normally raise
State aid concerns. In all other cases, the Commission requires notification of
the proposed sale to enable it to check whether aid is being granted. The
purchaser must not receive the assets at a price below their true value. Nor must
a business be kept going artificially with aid when it is in need of restructuring
or indeed should be closed down. The principles the Commission applies in
vetting privatizations under the State aid rules are described in the Stare aid
chapter.!

1 See points 402 and 403 of this Repaorr.

COMP. REP. EC 1993



MAINTAINING A COMPETITIVE ENVIRONMENT 3§

§ 4 — Merger control

(a) Background to the review exercise

43. After arduous negotiarions, the Merger Control Regulation was unani-
mously adopted by the Council on 21 December 1989 and entered into force
nine months later. The Regulation was to be reviewed after four years, i.e. in
1993. However, the review has not taken place, for the reasons set out below.
Within the framework of the single market, it was essential to have an adequate
legal instrument available both for maintaining effective competition that might
be removed through acquisitions having cross-border effect and for facilitating
the economic integration process. This objective is certainly still relevant, since
the achievement of the internal market, and thus the need for firms to operate
on much larger markets is a phenomenon that will continue in future because
of the various measures taken by the Community to extend the internal market
in all sectors of activity. Some of the relevant measures are described in this
report.

44, Subject to certain exceptions reflecting the application of the subsidiarity
principle and the justified need for Member States to be able to protect legitimare
interests compatible with Community law, the essential feature of the Regulation
is that it establishes an exclusive Community jurisdiction for the competition-
based assessment of all concentrations where certain turn-over thresholds are
satisfied. On the one hand, the thresholds must not be so high that concentrations
having a genuine Community dimension are excluded but, on the other, they
must not be so low that operations of primarily national interest are caught.
The subsidiarity principle does not mean that all mergers must be dealt with at
national level but rather that each merger should be examined by the most
appropriate authority, which may be a national authority in some instances but
the Commission in others. In accordance with this application of the subsidiarity
principle, there is a concomirant requirement to find the right level of thresholds
for striking the best balance in the difficult exercise of allocating institutional
jurisdiction. At the same time, having regard to the desirability of a relatively
simple rule for establishing jurisdiction in the interests of transparency and legal
certainty, it must be recognized that, even if the ideal balance is struck, there
will inevitably be some borderline cases falling outside Community jurisdiction
that would be better handled under the Regulation and vice versa.

45. The technical difficulty of setting thresholds was compounded by the
absence of experience as regards practical application of the Regulation.
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Consequently, the Council recognized this uncertainty by adopting a two-stage
approach to the determination of thresholds and agreed to review the initial
thresholds within four years of adoption of the Regulation, i.e. before the end
of 1993." Furthermore, the thresholds were to be reviewed on the basis of a
Commission proposal requiring qualified-majority voting,

46. At the time of the adoption of the Regulation, the Commission itself
declared that, ac the end of this initia] stage of implemenzation, the main (i.e.
world) turn-over threshold should be reduced from ECU 5 000 million to ECU
2 000 million and that the Community turn-over threshold of ECU 250 million
should also be revised in the light of experience and any change in the main
threshold. If the same proportionate reduction is applied to the Community
threshold as to the main threshold, this would imply a revised Community
threshold of ECU 100 million instead of the existing threshold of ECU 250
million. This is not to say that there would be no significant operations below
these thresholds. Rather, the assumption is that below this level concentrations
would principally have a national impact and, in accordance with the subsidiarity
principle, would therefore be better handled at that level.

47. As any change in the threshold would affect the jurisdictional allocation
between the Member States and the Commission, it was also appropriate at the
same time to review Article 9 of the Regulation, which governs the terms on
which a Member State can ask that cases falling under the Regulation are
nevertheless referred by the Commission to the competent national competition
authorities.? Referral under Article 9 reflects the practical application of the
subsidiarity principle although this finds its principal expression in the level of
the turn-over thresholds, and in particular in the two-thirds exclusion rule for
national turnover,3

48. In addition to turn-over thresholds and referral procedures, both the
Council and the Commission had declared that other aspects of the Regulation
should be examined, including turn-over allocation for joint undertakings, a
more precise concept of banking income and the arrangements for the publication
of the opinions of the Advisory Committee.

L Article 1(3).

1 Armicle 9(10).

3 The Regulation provides that a merger does not have o be notified under it where each of the underrakings
concerned achieves more than two thirds of its turn-over in one and the same Member State.
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(b} Progress on implementation to date

Summary of decisions and economic profile of cases

49. In the three years and three months that the Regulation has been in force,
193 notifications have been received. Since the individual decisions arising from
these notifications are commented on either in previous competition reports or
in this year’s report, only the essential features are summarized below.

1890 1991 1992 1993 Total
Number of notifications 12 63 60 58 193
Article 6{1) {a) decisions 2 M 9 4 20
Article 6{1) {b) decisions s S0 47 49 151
Article 6{1} {c) decisions ] & 4 4 14
Article 8(2) decisions
withour conditions 0 1 1 1 3
with conditions 0 3 3 2 8
Article 8{3) decisions 0 1 ¢ 0 1
Article 9 referral 0 a 1 1 2

50. A total of six requests have been received under Article 9(2) and in one
case a Member State has requested the application of Article 22(3), which
permits the assessment under the Regulation of a concentration having no
Community dimension.

51. 'The majority of cases notified were in the manufacturing sector, for
example, food and drinks, chemicals and motor vehicles, although there was
also a large number of operations in service activities such as retailing and
wholesaling, computing, banking and insurance. By far the greatest number of
notifications concerned undertakings from Germany, the United Kingdom and
particularly France,

52. Reflecting the aims of the Merger Control Regulation, nearly three quarters
of notifications concerned undertakings from different Member States or from
a non-member country. A similar number of cases related to geographical
reference markets that were either Community-wide or extended over more
than one Member State.
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Effectiveness and efficiency of application

53.  Over the last three years, the Commission has applied the Regulation in
conformity with its fundamental objectives: allowing concentrations which bring
abour necessary corporate reorganizations in the Community as a result of the
opening of national markets to Community and world markets, while prohibiting
or modifying concentrations which are likely to produce lasting damage to
effective competition in the common market or in a substantial part of it.

54.  Although the Commission has taken only one prohibition decision? and
although, in one other case, 2 the notificarion was withdrawn as a result of Phase
Il proceedings being initiated, the scope of Commission intervention is much
wider than suggested by these bald statistics.

55. The very existence of EC merger control legislation, supplemented by the
considerable amount of informal guidance given to undertakings by the
Commission’s departments, has had a significant preventive effect on anti-
competitive business strategies in the Community. Moreover, of the Phase II
cases, closed by means of a decision under Article 8, eight were cleared only
after the Commission had atrached conditions and obligations modifying the
original concentration plan. Furthermore, in an additional seven Phase I cases,
the Commission cleared the concentration only after the parties had entered into
commitments to remedy identified competition problems.

56. In these cases, effective competition was preserved and developed mainly
through three types of remedy, namely, the removal of entry barriers, the ending
of capiral, personal or structural links and the divestiture of assets or shares.

57. If parties had not been willing ro modify the original concentration plan,
then inevitably there would have been a greater number of cases where
proceedings would have been initiated or a prohibition decision taken.

58. Current implementation of the Regulation has been widely regarded as
successful. The speed, legal certainty and one-stop regulatory control provided
by Commission decisions have been greatly valued by the business community
and by legal practitioners. At the same time, the Regulation creates a level
playing-field for major acquisitions in the Community since these operations
are subject to the same rules applied on a Community-wide basis. This is a

L IV/M.O52 — Aérospatiale/ Aleniat De Havilland.
t IV/M.238 — Siemens/Philips.
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further example showing that the establishment of a genuine internal market
requires uniform and effective competition rules.

Link between Community and national merger control policies

59. With the growing integration of EC markets, there are fewer and fewer
markets of purely national dimension. This trend rowards integration of national
markets is in itself pro-competitive and is reflected partly in the high number of
clearance decisions. Nearly all Member States have introduced national merger
control for mergers below the threshold set by the Regulation. This development
is welcomed by the Commission since it guarantees a complete system for
maintaining effective competition both at the national and at the Community
level.

60. However, the greater the degree of integration, the more desirable it is that
business should be able to conduct its corporate acquisition strategy on a
Community-wide basis subject to a common set of rules. It is therefore essential
that the objectives, methodology and procedures of national and Community
merger policies converge as far as possible. Even if the turnover thresholds of
the Merger Control Regulation are reduced, there remains an enduring need for
increasing harmonization in a single market. It is not feasible for all mergers to
be made subject to a single control procedure. National laws wil} therefore at
all events still have a role to play.

(¢} Scope for revising the Regulation

Thresholds and Article 9 referrals

61. In accordance with the requirements laid down in the Regulation, the
Commission has examined the case for revision of turnover thresholds and
referral procedures. It considers that there are strong arguments in favour of
threshold reduction.

62. One consequence of the advent of additional national systems of merger
control s that the number of regulatory stops has increased for concentrations
having a genuine Community dimension but falling below the existing thresholds.
At the same time, the single market programme has triggered an unprecedented
wave of cross-border merger activity within the Communiry, while the crisis
situation confronting Community industry has led to restructuring operations
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between firms that may take the form of mergers. Although the level of merger
activity since 1985 has fluctuated in line with the overall level of economic
activity, analysis of the general data collected by DG IV shows there has been a
doubling in the number of cross-border mergers in the Community. Indeed, in
pre-notification meetings, the Commission has encountered many cases having
a strong impact on competitive conditions in the Community but falling below
the existing thresholds. Consequently, the advantages of the one-stop shop and
the need for a level playing-field caused by increasing integration are even greater
today than in 1989.

63. In order to investigate the practical impact of threshold reduction, the
Commission conducted a special survey among nearly 300 of the Community’s
largest businesses as well as among associations representing the business
community. Although merger activity fluctuates a great deal, the survey results
indicated that, if the world and Community thresholds were lowered to ECU
2 000 million and ECU 150 million respectively, the Commission would have to
handle some 110 cases per year compared to about 60 per vear so far. More
significantly, the great majority of extra cases would also have genuine
cross-border effects.

64. There is also institutional support for threshold reduction from Parliament!
and the Economic and Social Commitree.2 Although industry is broadly in
favour of lower thresholds, views in Member States differ signficantly, with the
national industry associations in northern Europe generally in favour but those
in southern Europe holding a more reserved opinion.

65. In particular, among national competition authorities there is considerable
hesitancy not only as regards threshold reduction but also as regards any
legislative change to the Regulation at the present time. They consider that
insufficient experience has been acquired wich the application of what is
admittedly still a relatively new Regulation and thar cases currently falling below
existing thresholds could be adequately dealt with by the national authorities.
Moreaver, they point to the fact thart in the pertod since adoption inflation has
already reduced the real level of thresholds and to the impact of the future
enlargement of the Communiry.

! Point 26 of the Resolution on the Nineteenth Report on Competitien Policy, 24.1.1991. See Annex | to the
Twentieth Competition Report.

Point 1.3.2 of the Opinion on the Twenty-first Report on Comperition Policy, 25.11.1991, See Annex I to
the Twenty-second Competition Reporrt.
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66. Bearing in mind these differing views, the Commission considers it
premature to propose a reduction in thresholds at the present time, It is especially
concerned that, without more broadly-based support from national authorities
and business, a proposal requiring substantive changes in the balance of
jurisdiction between the Member States and the Community may jeopardize the
existing consensus and commitment built up around the Regulation.

67. With regard ro the referral procedure, since it is now the general position
of the Commission either to refer a case to the national authoriti¢s or to open
Phase 11 proceedings where a justified request has been lodged, it is generally
considered that the current terms of Article 9 provide an adequate instrument if
existing turn-over thresholds are maintained, although these terms would have
to be re-examined if thresholds were lowered.

68. Given that no change is proposed at this stage to the principal substantive
issues of the review (i.e. threshold and referral procedures), the Commission
considers that the examination of other possible improvements requiring an
amendment of the Regulation, including the implementation of the concept of
banking income for threshold calculation, should be deferred and re-examined
in the context of any proposal for amendment that the Commission may make,
in particular in relation to thresholds, between now and the end of 1996.

(d) Conclusion

69. Although the Commission holds the view that there are sound administrat-
ive, economic and legal arguments in favour of threshold reduction, it considers
that a proposal to lower thresholds at the present time would be inappropriate
and might prove counter-productive. Furthermore, some addirional experience
with the application of the Regulation would be useful and helpful.

70. Nevertheless, the Commission is of the opinion that the case for threshold
reduction will become stronger. The advanrages of the one-stop shop will be
highlighted in future cross-border mergers and, with further integration in the
single market, the need for and logic of lower thresholds can only strengthen
and become increasingly visible.

71. Therefore, although no proposal has been submitted, the Commission has
invited the Council to undertake the formal review provided for in Article 1(3)
and Article 9(10) of the Merger Control Regulation by the end of 1996 art the
latest.
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72,

The report on the implementation of the Merger Control Regulation

prepared by the Commission has been submitted ro the Council, Parliament and
the Economic and Social Committee.

(e} Improvements in transparency and procedures under the existing Regulation

73,

Within the scope of the review report and aided by the case-experience

already acquired, the Commission has been able to identify some improvements
that would promote greater transparency and procedural efficiency. These
improvements, which will be implemented by the Commission without any
change to the Merger Control Regulation, concern the following areas:

(1)

(iv)

Phase I commitments: In the past, the Commission has accepted commit-
ments made by the notifying parties to remedy clear-cut competition
problems within its initial one-month (Phase I} examination. While this
remains an efficient course of administrative action, it tends to result in
some loss of transparency. In particular, other competitors and undertakings
donot enjoy an opportunity to comment on the adequacy of the commirments
offered. Transparency can be improved by the prior publication of
proposed commitments, although the commitments will be required ro be
offercd early in the procedure if the original deadline is to be maintained;

Phase Il commitments: Similarly, subject to the protection of valid business
secrets, commitments offered by parties in Phase Il cases will also as a
general rule be subject to prior publication;

Commission guidance statements: To improve transparency, the Com-
mission intends to issue guidance statements covering technical and legal
aspects such as jurisdiction (including a new notice on cooperative and
concentrative joint ventures), calculation of turnover and the concept of
concentration;

Less stringent netification requirements for minor joint ventures: Some
minor joint ventures fall under the Regulation merely because of the size of
the parents, while others have no direct or indirect effects on markets in the
Community. The Commission proposes to accept substantially reduced
notifications for such operations that are consistent with the need rto
demonstrate that there is no impact on competitive conditions in the
Community. However, the information requirements waived will generally
have to be first agreed with the Commission, through the now normal
practice of pre-notification information meetings;
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{v) Advisory Committee: The Advisory Committee, which is composed of at
least one representative of each competent national authority, is obliged to
deliver an opinion on all draft Commission decisions closing cases where
Phase Il proceedings have been initiated. Unlike the regulations implementing
Articles 85 and 86 of the EC Treaty, the Merger Control Regulation provides
for the possibility of publishing such opinions at the Commirtee’s request.
While the Commission is not legally required to publish the opinion, current
practice has been to follow the request made by the Commitree and to
publish it simultanecusly with the formal decision in the Official Journal.
Owing to the need for translation, such publication normally takes place
several months after the date of the binding Commission decision, by which
time the case may have lost some of its initial interest. Transparency can be
promoted by making the opinion of the Advisory Committee public at the
same tire as the Commission’s decision, and this would also place greater
emphasis on the importance of the views of the Member Srates.
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§ 5 — Restrictive agreements and abuses of dominant positions

74. A large number of cases described in Part Two of the report were examined
under Articles 85 and 86 of the EC Treaty. This reflects the fundamental role
which the competition rules have to play as an instrument underpinning other
Communiry policies. Thus, the achievement of a genuine internal market means
ensuring that private-sector obstacles to trade do not replace the previous
public-sector ones. Furthermore, anti-competitive practices must not be allowed
to damage the productivity of Community industry and thus penalize European
consumers, while at the same time preventing employment from growing
normally. The role which competition policy is thus called upon to play is
described in Part One, Chapter IV, of the report.

75. A number of trends can be highlighted. Some of them are a continuation
of developments noted previously.

76. The first is the increasingly generalized application of the competition rules
in all sectors of economic activity. The transport sector is particularly significant
in this respect, with the Commission having for the first time applied the
competition rules to rail transport and once again taking action in several
instances against restrictive practices by sea transport operators, While the
application of the competition rules in this sector can take some of its specific
fearures into consideration, the fact remains that the advantages of a genuine
system of competition must also be available, particularly since the sector is
important to Community industry as a whole. The same applies to the energy
sector, where several cases provided the Commission with an opportunity of
clarifying its approach to this sector. Certain types of conduct in the professions
were also the focus of the Commission’s artention. Lastly, the competition rules
played an important role in the audiovisual sector. The role of competition
policy will probably increase here because of the importance of this sector for
the Community and because of its rapid, steady development.

77.  Decisions were taken this year on the first cases involving cooperative joint
ventures covered by the new procedure adopted at the end of last year. The
Commission has made clear its intention of dealing with such cases within a
period of two months following their notification and has endeavoured to
honour this undertaking. ! This change must be seen in a wider context. While

! See points 193 and 194 of this Report.

COMP. REP. EC 1993



MAINTAINING A COMPETITIVE ENVIRONMENT 45

cartels must clearly be strictly prohibited, many forms of cooperation between
undertakings must be encouraged since they increase the efficiency of Community
industry by promoting the dissemination of new technologies. For the Com-
mission, however, the important point is the effect such cooperation may have
on the market rather than the legal arrangement used by the parties. As long as
certain types of operation were eligible for rapid processing under the Merger
Control Regulation while others remained subject to the slower procedure under
Article 85 of the EC Treaty, there was a risk that firms would organize their
cooperation merely to suit their own interests but also in such a way as ro benefit
from certain procedural advantages. This was certainly something to be avoided
since it could lead to situations that were in some ways artificial. It is for this
reason that the Commission considers that, over and above the legal structures
chosen by the parties, which must not be neglected, it is important above all ro
place such operations in their context and to look at their effects on competition
in the relevant markets. If they have the object or effect of reducing competition,
they must be prohibited. Conversely, the Commission intends to encourage all
those which allow cooperation that is beneficial to all.

78. The third phenomenon is the number of cases in which the undertakings
concerned decided to abandon practices deemed anti-competitive by the
Commission without awaiting any formal Commission decision on the matter.
This situation explains the relatively small number of decisions. The aim of an
effective competition policy is to have a direct effect on the conduct of
undertakings rather than to create a multiplicity of lengthy procedures. This
does not mean that the rights of the defence are not fully observed, since the
undertakings in question can always refuse to alter their conduct in the absence
of any decision.

79. The fourth feature is that the globalizarion of markets and the existence of
worldwide competition in many sectors are being taken into account. The
Philips/ Thompson/Sagem case is particularly illuminating in this respect.
Although the parents of this joint venture were the main Community producers
of the relevant product, their agreement was authorized because the product
market was clearly worldwide and there were major competitors in non-
Community countrics. Each type of conduct should be seen in context,
taking all the economic and factual aspects into consideration. Technological
developments and the gradual opening-up of markets outside the Community,
notably because of the liberalization resulting from the bilateral or regional
agreements concluded by the Community or from the GATT negotiations, mean
that many markets are expanding. The Commission is aware of this and is
determined to take account of it in analysing the agreements or restrictive
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practices it has to deal with. By thus placing the conduct of Community firms
in this wider context, the Commission is able to judge whether agreements can
be accepted on the ground that they allow Community industry to improve its
competitiveness.

80. Lastly, a feature shared by a number of cases dealt with this year was that
they related to situations involving access to infrastructure. There are many
instances in which a firm or a group of firms enjoys preferential access to an
infrastructure thar is essential to its comperitors. As explained above, this
question is particularly sensitive in sectors where exclusive or special rights
were previously granted to certain undertakings, but it also arises in other
circumstances. If genuine competition is to exist in such situations, infrastructure
access must be open in an objective and non-discriminatory manner to all the
competing firms. This question is obviously important in cases where the
underraking owning the infrastructure is in a dominant position, but it is also
relevant in cases where Article 85 of the EC Treaty applies. The Disma case is
an example of the second category. The Commission took action in this case in
order to ensure that alt oil companies could enjoy non-discriminatory access to
the equipment for transferring fuel direct from the depot to aircraft, via
underground pipelines, that had been installed by Milan/Malpensa airport in
cooperation with certain oil companies, through the Disma joint venture,

81. Quitcapart from these trendsin Community competition law, developments
in national competition law should also be noted. As part of the policy on
subsidiarity, the Commission encourages decentralized application of the
competition rules. However, there is no obligation on Member States to adopt
national competirion legislation that is in line with the rules laid down in the
EC Treaty. Even so, it is evident that the most recent legislative provisions are
modelled to a great extent on the principles contained in Articles 85 and 86 of
the EC Treary. This is notably the case with the Belgian Law that entered
into force this year. The Commission can only welcome such spontaneous
harmonization of competition laws. Even though similar texts may be interprered
differently by the Community authorities and by the authorities in the Member
States, the fact remains that closer alignment of laws makes for greater coherence
for firms and thus for a more clearly defined environment in which they have to
operate. This phenomenon does indeed extend beyond the frontiers of the
Community, and similar trends are evident in countries which have concluded
with the Community agreements in which competition rules feature prominently,
such as the Agreement establishing the European Fconomic Area or the Europe
Agreements, concluded with the countries of Central and Eastern Europe.
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It is thus no longer unrealistic to believe that, in the not too distant future, a
huge area will exist in which corporate conduct will be assessed on the basis of
common principles. However, if we wish to ensure that Community industry
continues to grow, we must go beyond this stage. The White Paper on growth,
competitiveness and employment observes that, if the productivity of Community
industry is to improve, Community firms must be able to operate on
non-Community markets without being subject to any discrimination there. For
its part, the Community is open to firms from outside the Community since, on
the one hand, it complies with the rules laid down under GATT and, on the
other, it applies its own competition rules effectively to conduct aimed ar
comparementalizing markets, The architects of the EC Treaty were aware that
the crearion of a genuine internal market meant eliminating both public-sector
and private-sector obstacles to trade. At international level, leaving aside the
above-mentioned agreements concluded by the Community, the only approach
adopted has been that of eliminating government obstacles. The example of the
Community shows thar this is not enough and that there must also be rules
governing corporate conduct whose object or effect, direct or indirect, is to
ensure the protection of national industry. Furthermore, as explained in the
following Chapter, such rules must be applied effectively. In other words, a
genuinely level playing-field must also be created at international level so that
Communiry industry can enjoy effective access to markets outside the Community
without coming up against private-sector obstacles with which firms in such
countries do not have to contend when they wish to penetrate the Community
market.

Crisis cartels

82. One of the consequences of the current crisis has been the renewed interest
in crisis cartels (which were last seen in the early 1980s following the second
oil-price shock) as a way of dealing with structural overcapacity. In some
industries the problems of structural overcapacity with fundamental reductions
in demand have been exacerbated both by the current recession and by increased
global competition, which not only increases supplies on the EC marker but
often takes away traditional markets outside the Community. In many cases,
the individual firms involved, when faced with substantial structural as opposed
to cyclical reductions in demand, unilaterally reduce capacity. In a free-market
economy this is, in fact, the most common way of dealing with such significant
reductions in the rates of capacity utilization and with falls in output accompanied
by substantial operating losses. In some industries, however, such mechanisms
do not necessarily guarantee eliminarion of the least efficient capacity. Not only
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has competition often been distorted by State aid (for example, regional aid)
aimed at creating capacity but, when industries have high fixed costs and
relatively low operating costs, old and inefficient, but fully depreciated, plant
can continue operaring as long as its operating costs are covered. This can cause
very large reductions in price, which may be good for consumers in the short
run, bur it undermines the capacity of the industry in the long and medium term
to invest and undertake R&D. The consumers may therefore suffer in the long
term.

83. Somesectors therefore would like to conclude either bilateral or multilateral
restructuring deals to reduce capacity and put the industry on a healthy long-term
fooring. Such agreements are usually caught by Article 85. The Commission’s
policy in such matters is clearly laid out in earlier competition reports! but the
principles remain valid and are worth repeating in extenso.

84, The Commission maay be able ro condone agreements in restraint of
competition which relate to a sector as a whole, provided they are aimed solely
at achieving a coordinated reduction of overcapacity and do not otherwise
restrict free decision-making by the firms invelved. The necessary structural
reorganization must not be achieved by unsuitable means such as price-fixing
or quota agreements, nor should it be hampered by State aid which leads to
artificial preservation of surplus capacity.

85. 'The Commission will be able, however, to authorize sectoral agreements
where it is satisfied that the other conditions of Article 85(3) of the EC Treaty
are met, notably in the following circumstances:

(1)  production can be considered to be improved if the reductions in capacity
are likely in the long run to increase profitability and restore competitiveness
and if the coordination of closures helps to mirigare, spread and stagger
their impact on employment. For this purpose, the agreement must contain
a detailed and binding programme of closures for each production centre
which ensures, on the one hand, that overcapacity is irreversibly dismantled
and, on the other, that, while the plan is in operation, no new capacity is
created, except for replacement capacities provided for in the reorganization
programme;

(i) consumers can be considered to enjoy a fair share of the benefits resulting
from the agreement if, at the end of the agreement, they are able to rely

! Thirteenth Competition Report, points 56 w 61; Fourteenth Competition Repart, points 80 to 85,
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(iii)

(iv)

86.

on a competitive and economically healthy structure of supply in the
Community, without having been deprived during its operation, despite the
effects of the capacity cutbacks, of their freedom of choice or the benefit of
continued competition between the participating firms;

the restrictions of competition which the agreement involves can be
considered to be indispensable to the objective of the planned restructuration
if the agreement is concerned solely with reducing surplus capacity and is
limited from the outset to the period necessary for the technical implemen-
tation of the planned programme of cutbacks. The creation of a system for
exchanging information in order to check that promised reductions of
capacity are being implemented is admissible provided it does not in any
way help to coordinate policy on the utilization of remaining capacity or to
align conditions of sale;

the parties to the agreement will not be afforded the possibility of ultimately
eliminating competition for the following reasons: firstly, since the orderly
reduction of excess capacity is only one element, albeit an important one,
of the competitive strategy of the participating undertakings, they will not
have surrendered all freedom of action in the market-place with the result
that a degree of internal competition will be maintained. Secondly, the
presence in the market of firms not party to the agreement and the fact that
the Community is open to imports from third countries will usually provide
a source of external competition. Lastly, as the agreement is from the outset
to run for a limited period only, the certainty of a return to completely
unfettered competition in the near future will prompt the undertakings
concerned to take account, in the decisions they make even during the
course of the agteement, of the fact that in due course they will again
become full competitors.

As an alternative to such sectoral agreements, the Commission can also

envisage agreements between a small number of firms providing for reciprocal
specialization which would enable them to close down excess capacity.

87.

Whatever type of solution is chosen, the Commission will always have to

satisfy itse!f that, after the reorganization programme is completed, there will
still be a sufficient number of Community manufacturers left to mainrain
effective competition in the Community. This condition is necessary to ensure
that the economy as a whole, and users and consumers in particular, will also
benefit from the positive results of the arrangements.
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88. Reorganization operations should also be such as to stabilize and secure
the employment situation within the sector concerned.

89. This Commission has in fact maintained the policy in the two cases under
consideration. The first case concerns steel. ! In the second case, it has published
a notice under Article 19(3) of Regulation No 17 announcing its intention of
adopting a favourable opinion for a crisis cartel among brick producers in the
Netherlands.

In the Netherlands there has been a structural reduction in the demand for
bricks, in particular common bricks, which have been replaced by a wide range
of alternative building and finishing materials, in particular concretes, aluminium,
steel, plastics and wood. Although the cyclical situation in the construction
industry had exacerbated the reduction in demand, several indicators clearly
pointed to long-term, underlying structural overcapacity. The fall in price and
resultant losses werce accentuated by the cost structure of production with
relatively high fixed costs. The original agreement notified ro the Commission
contained, in addition to the measures proposed to remedy the structural
overcapacity, several restrictions of competition which went beyond what was
necessary and beyond the conditions set our above. In particular, there were
arrangements to fix production quotas backed by a system of fines and resulting
in a quantitative share-out of virtually the entire output of bricks in the
Netherlands.

In response to a statement of objections by the Commission, the parties agreed
to drop these further restrictions. The Commission was therefore able ro adopt
a preliminary favourable opinion because the parties limited their agreement to
what was strictly necessary to reduce capacity without agreeing on price or
output. The new agreement was therefore in line with the principles laid out
above,

——

! See points 481 and 482 of this Report,
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§ 6 — Consequences of the Maastricht Treaty

90. The Maastricht Treaty entered into force on 1 November 1993. It provides
for only two changes to the competition rules laid down in the EC Treaty, both
relating ro the control of State aid. First, the Commission may now in principle
declare compatible with the EC Treaty ‘aid to promote culture and heritage
conservation where such aid does not affect trading conditions and competition
in the Community 1o an extent that is contrary to the common interest’. Second,
the European Parliament will have to be consulted by the Commission if it
intends to propose to the Council any appropriate regulations for the application
of Articles 92 and 93 of the EC Treaty. These changes do not fundamentally
alter the structure of the EC Treaty, so thar the Commission’s role as the
institution responsible for applying the competition rules is not challenged by
the new Treaty. Nor is this surprising since the establishment of a genuine
European Union calls for a nentral arbiter to monitor the behaviour of business,
This does not mean, however, that the Maastricht Treaty does not have any
other implications for competition policy.

91. In the first placc, the Treaty is more explicit on certain objectives than the
EC Treaty was. The first of these is environmental policy. Although it was
mentioned for the first time in Article 130r of the Single Act, the Maastricht
Treaty extends its scope. This raises the question of the extent to which the
application of the competition rules will be affected.

The new guidelines on aid for environmental purposes issued by the Commission
in 1993 already reflect this increased emphasis on the environment. In the
guidelines the Commission recognizes the place of subsidies in environmental
policy, a fact brought home by its recent experience in dealing with aid schemes
in Member States, which the old framework dating from 1974 did not cover.
The new guidelines thus place aid control at the service of environmental policy
while ensuring that such aid does not distert competition to an extent contrary
to the common interest.

Furthermore, it must be emphasised that the Commission can exempt an
agreement restricting competition but having a favourable impactonenvironmen-
tal policy only if the agreement meets the four conditions laid down in Arricle
85(3) of the EC Treacy. Article 85(3) was not amended to include any specific
environmental considerations. The fact remains, however, that the terms of
Article 85(3) are sufficiently broad to include other policy objectives, and more
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specifically environmental protection objectives. This question is discussed in
greater detail below, !

Cultural policy is one of the new provisions contained in the Maastricht Treaty.
This actually involves a direct change to the competition rules since, as indicated
above, express provision is made for a new exception to the ban on aid.

92. The Maastricht Treaty expressly refers to industrial policy for the first
time. As explained below,? the concept of industrial policy was, however,
already inherent in the approach adopted by the Community in general and by
the Commission in particular,

93. However, the consequences of the Maastricht Treaty go beyond the
changes in Community policies which have just been described. The Maastriche
Treaty also marks a step towards greater involvement of Parliament in the
decision-making process, with the co-decision procedure, and hence greater
democratic control. Competition policy cannot ignore this development.

The Commission is aware that it is necessary to get Member States, businesses
and other relevant parties to accept the need for an effective competition policy.
In order to achieve this, the Commission must take certain measures. It must
firstly define its priorities and be consistent and effective in applying them.
Clearly, the principles ser out in the Maastricht Treaty will have a major
influence on the choice of such priorities. The Commission must then inform
the public of its priorities. For this purpose, it has continued to organize annual
meetings with the national competition authorities at which such objectives are
explained and discussed. Furthermore, one of the objectives of this Report is to
inform Parliament and the Economic and Social Committee, and subsequently
the public ar large, of the Commission’s priorities.

Secondly, the Commission’s policy must be as transparent as possible so that
economic agents are fully aware of the framework within which they are
supposed to operate. The Report contains a more detailed analysis of the
measures which the Commission has taken or intends to take in pursuit of this
objective.3

Lastly, there must be optimum cooperation between the Commission, the

national authorities and the courts in the Member Srates.

See points 162 to 171 of this Report,
Sec points 155 to 161 of this Report.
*  See poinrs 182 to 188 of this Report,
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94. The concept of subsidiarity is often cited as one of the changes introduced
by the Maastricht Treaty. It was in fact already applied in Community
competition law, as explained below. It must continue to guide the Commission’s
work, which must concentrate on cases involving a genuine Community interest,
leaving it to the national authorities or law courts to decide the other cases.

95. In conclusion, the Maastricht Treaty will certainly have important
repercussions for competition policy. However, this is not a one-way process:
competition policy will also play a fundamental role in the implementation of
other Community policies. ?

1 Sge poinrs 189 to 191 of this Report.
See points 149 to 181 of this Report.
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Chapter I

The international dimension of competition policy

§ 1 — General

96. During the year under review the international dimension of the Com-
munity’s competition policy was marked by three main events, all of which took
place in December. The Community and its Member States completed the
ratification process of the European Economic Area Agreement. Because the five
participating EFTA States had already done so, this enabled the EEA to enter
into force on 1 January 1994. On 15 December, after seven years of often
complicated negotiations the contracting parties of the GATT managed to
conclude the so-called Uruguay Round of Multilateral Trade Negotiations,
Finally there was the presentation by the Commission of its White Paper on
growth, competitiveness and employment. As described above, this White Paper
contains an important statement on the international dimension of competition
policy.

97. These three events can be seen as marking the end of an era where the
Community’s policy on international competition issues focused essentially on
the inclusion in international trade agreements of rules against anti-competitive
practices, structures and State aid. They also marked the beginning of a policy
which is based much more on taking steps to ensure that such rules are actively
enforced and that enforcement is carried out in a manner similar to the way in
which the Community has used the competition rules as a tool to foster
intra-Community trade.

Thus there has been a certain shift from an essentially rules-based approach to
a policy-based approach. This has affected the Community’s relations with all
of its trading partners, regardless of the actual rules governing them. Thus the
Commission has used the rules of the 1972 Free Trade Agreements with countries
in Europe to ensure enforcement of the competition rules in trade with the
Community. It has also worked towards the creation of enforcement practices
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by the EFTA Surveillance Authority (ESA) similar to those of the Commission.
Bur even with countries such as Japan, with which at present no specific rules
on competition policy have been concluded, it has put in efforts to promote
effective competition policy enforcement in order to open up trade opportunities.
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§ 2 — Promoting competition policy enforcement
throughout Europe

EFTA

98. 'The Commission has strengthened its efforts to bring about changes in
State aid granted by EFTA countries in violation of the competition rules
included in the Free Trade Agreements concluded in 1972. After the successful
resolution of the State aid case involving the Furostar joint venture between
Chrysler Motors Company and Steyr Nutzfahrzeuge,! the Commission’s
attention was brought to four further State aid cases involving Austria and one
involving Finland.

99. On 22 July, the Comission found that the aid which the Austrian federal
and regional authorities proposed to grant to General Motors Austria and the
aid granted to Steyr Nurzfahrzeuge AG, like the subsidy which the Vienna
municipal council had paid in May 1991 and June 1992 to Grundig Austria
GmbH, were incompatible with Article 23 of the Agreement. Article 23(1)(iii)
of the Agreement provides that any public aid affecting trade between the
Community and Austria which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods is incompatible
with its proper functioning. In accordance with a statement made by the
Community when the Agreement was signed, the assessment of such practices
is based on the criteria applied in implementing Article 92 of the EC Treaty.

The Austrian authorities planned ro grant General Motors Austria public aid
amounting to 15% for investment intended to extend the production of
gearboxes, camshafts and cylinder heads at its Asperne/Vienna plant. Gearboxes
alone are exported to the Community for assembly by General Motors, while
the engine components are exported to Hungary. In the case of Steyr
Nurzfahrzeuge AG (a subsidiary of MAN), Steyr, public aid amounting to 15.1%
is granted for the rationalization and extension of its heavy goods vehicle
production at Steyr, most of which is intended for the Community market. As
far as Grundig Austria GmbH is concerned, the public subsidy granred for the
rationalization and extension of the production of television sets is 10%, with a
ceiling of ATS 100 million for an ATS 1 billion programme at its Vienna factory.

1 Twenty-second Competition Report, point 344,
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In each of these cases, the firms receiving the aid are in competition with
Community firms. In the Commission’s view, the aid would not be acceptable
on the basis of the criteria applied in implementing Article 92(3)(a) and (¢} of
the EC Treaty, notably because the Vienna conurbation, within which Grundig
and General Motors are situated, would not be deemed eligible for regional aid.

Since no mutually sarisfactory solution could be found between the Community
and Austrian authorities within the Joint Committee or after discussions between
experts by a deadline which had been set, the Commission sent the Council, on
22 September, three proposals on the withdrawal of tariff concessions on the
relevant General Motors, Steyr Nutzfahrzeuge and Grundig products, pursuant
to Article 27(3) of the Agreement. In the case of General Motors and Grundig,
the Commission proposed that duties at a level equal to that of the custormns
duties which would have been applicable if the Free Trade Agreement had not
entered into force be reintroduced. Such duties would be maintained until such
time as the Council concluded that the aid in question was no longer having any
harmful effects on comperition and trade, or at the very most for a period
equivalent ro the average tax depreciation period. A fourth case, relating to an
investment project in the motor vehicle industry (BMW) in the Steyr region, is
being examined.

As part of the close contacts enterrained with the Austrian authorities, a solution
was found for the Steyr Nurzfahrzeuge case in the context of the Austrian
regional aid scheme being examined in preparation for enlargement.

In the Grundig case, the Council decided by a qualified majority, on 21 December,
to adopt the Regulation proposed by the Commission. The next day, the
Austrian authorities agreed to recover the ATS 67 million as requested by
the Commission, prompting the Community to waive introduction of the
abovementioned duries.

In the General Motors case, the Council also decided by a qualified majority to
adopt the Regulation proposed by the Commission. Accordingly, a 4.9% duty
will be charged on imports from Austria of F15 gearboxes produced by General
Motors Austria.

100.  All of the cases which have been dealt with so far under the competition
provisions of the 1972 Free Trade Agreements have demonstrated the difficulties
which are inherent in the procedural rules of those agreements. In the case of
five of the EFTA countries these difficulties should be solved for future
competition cases with the entry into force of the European Economic Area on
1 January 1994. However, with regard to other countries the Community has
decided that an efficient competition policy requires more viable procedures.
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Countries in Central and Eastern Europe

101. In the case of the Europe and Interim Agreements concluded with a
numbser of countries in Central and Eastern Europe,! this new approach has not
only led to adoption of more elaborate substantive competition rules. The most
innovative aspect of the competition provisions of these Agreements is that they
also provide for the establishment of implementing rules within three years of
the entry into force of the Agreements. These implementing rules should bring
effective and reasonably efficient enforcement procedures.

Thus, the Commission and the competent authorities in the relevant countries
have begun drawing up such rules within joint committees set up under each of
the Interim Agreements. It should be stressed that, as stated in the previous
Report, 2 it is not considered necessary to adopt competition rules that would be
superimposed on the parties’ existing legislation.

102.  As regards the competition rules applicable to enterprises, cases should
be dealt with mainly on the basis of the rules existing in the Community and in
the associated country by the authorities responsible for their application.
Situations might therefore arise in which each of the two authorities would have
jurisdiction in one and the same case. It is also probable that, in cases where
only one authority is competent, the measures taken by it might affect major
interests of the party whose national authority is not competent. Equally, a case
might fall outside the competence of the authorities of both parties. It is mainly
to deal with such situations that the adoption of enforcement rules is necessary.

A draft has been drawn up jointly by the Polish authorities, and more particularly
by the Polish Anti-monopoly Office, and by the Commission in accordance with
the above guidelines. The draft has been sent to the co-chairmen of the
Community-Poland Joint Commirtee for examination and discussion. The
Commission intends to adopt the same approach in working with the other
countries concerned so as to draw up similar procedural rules with them.

103. AsregardsState aid, work has not yet progressed very far. The Commission
considers that the procedural rules could be based on a classification of aid into
three categories: aid subject to the requirement of financial transparency, aid
which should be notified to the other contracting party and aid which is not
subject to the notification requirement, but on which discussions could be held
at the request of the other party. During the period under review, work began

1 See points 563 and 564 of this Report.
2 Twenty-second Competition Reporr, point 103,
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on drawing up aid inventories in some of the countries in question. The
inventories should help the parties in formularting the implementing rules.

104. Since the Europe Agreements contain a provision on the approximation
of laws, the six countries began bringing their competition law provisions into
line with those in the Community. No deadline has been set for doing so, but it
must be regarded as a matter of priority, notably in order to facilitate
the establishment of the rules for enforcing the agreements, since their
implementation is based principally on the national rules. For this purpose,
technical assistance must be provided to the countries in question.

Technical assistance is also being considered for the drawing-up of a report on
the situation regarding State aid, national monopolies, public enterprises and
enterprises granted special or exclusive rights. The report will facilitate the
implementation of the agreements and the provisions on the gradual adjustment
of state monopolies of a commercial nature and implementation of the principles
laid down in Articles 90 and 92 of the EC Treaty. Frequent contacts have been
held between the Commission and the authorities of the relevant countries on
such technical assistance. Some of the countries have asked that the assistance
be provided under the PHARE programme and accordingly be financed our of
its budger. However, faced with a growing number of requests for technical
assistance which it does not have the necessary staff to deal with, the Commission
has had to entrust the task in part to outside consultants. Technical assistance
clearly offers a unique means of assisting the relevant countries in the
implementation of an active competition policy.
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§ 3 — A more daunting task: encouraging competition policy
enforcement in non-European countries

105. In Europe the Community’s wish to promote competition policy enforce-
ment has greatly benefited from the fact that new agreements have been negotiated
or are currently being negotiated with almost all European non-member States.
Most, if not all of those agreements have included provisions on trade aspects
and have allowed the Community to follow through on its two-track approach
to trade liberalization. This approach consists in eliminating not only State
obstacles to trade, but also obstacles stemming from private business practices.

106. Thesamesituation has not existed with regard to most of its non-European
trading partners. Trade relations with those countries will be affected of course
by the new GATT agreement. However, this agreement will still not endow the
GATT with a two-track approach to trade liberalization. During the year under
review there have therefore been renewed calls for the inclusion of competition
rules in GAT'T as part of the post-Uruguay Round agenda. Such calls have come
from private groups such as the ‘International Anti-trust Code Working Group’,
consisting of competition policy experts from Europe, the USA and Japan, which
published a ‘Draft International Antitrust Code as a GATT-Mulsilateral Trade
Organization Plurilateral Trade Agreement’ in Munich in July. They can also
increasingly be heard in governments. Thus the OECD Committees on
Competition Law and Policy and on Trade have organized a series of joint
meetings to discuss the convergence of trade and competition policies.

107. Although a multilateral competition policy instrument concluded in
the GATT framework secems to offer the best chances for dealing with
anti-competitive practices which restrict international trade, it seems obvious that
such a solution will require complicated, and therefore possibly time-consuming
discussions. In its White Paper, the Commission has recommended that
establishing such multilateral rules be 2 Community prioriry, but it does not
plan to sit idly by while waiting for their results. This is why, in the meantime,
it is concentrating on certain of the Community’s major trading partners in
order to find ways of addressing anti-competitive practices and structures which
create obstacles to trade with those countries.

108. The agreement concluded in 1991 berween the Commission and the US
Government already contained a provision aimed at dealing with this type of
problem. Article V of that agreement lays down a so-called pasitive comity rule.
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Under chis rule a Party whose imporrant interests are affected by anti-competitive
practices within the other Party’s territory may request the latter to examine
those practices. The Party on whose territory the practices are allegedly taking
place may investigare the matter and take any measure it deems appropriate.

This procedure can obviously be applied in particular when anti-competitive
practices in one country create market access barriers for imports from another
country, Such practices may otherwise not be dealr with because the country
where the alleged problem exists is not aware of its existence, or if it is, has not
ranked it high on its list of priorities.

109. The procedure is therefore intended not just to promote competition
policy enforcement in general, but also try to focus such enforcement specifically
on those cases in which other countries are particularly interested. This is
especially important when a country has an elaborate set of competition rules
as well as an active policy of enforcing them, but is concentrating on
anti-competitive practices whose main impact is domestic, leaving unsolved
problems which are being felt mainly in other countries. The reason for this is
often that a country sees the objective of its competition policy in terms of
maximizing its national rather than global welfare.

Although the Commission has not, for the rime being, concluded agreements
similar to the one with the USA with other countries, it is not entirely deprived
of the positive comity tool in relation ro other major trading partners, Indeed, a
positive comity type provision has been included in the Revised Recommendation
of the Council of the OECD of 21 May 1986, concerning international trade.
The Commission has therefore invited any person affected by anti-competitive
practices in other OECD countries to inform the Commission thereof so that it
can raise the issue under the positive comity provisions.

110.  In other cases the Commission has used even less formal means to promote
competition policy enforcement in its trading partners. Thus on 4 November,
the Commission organized a seminar on competition policy in Tokyo, together
with the Japanese Fair Trade Commission, which is responsible for competition
policy enforcement in Japan. Its purpose was ro compare EC and Japanese
approaches to a number of competition issues which have a particular relevance
to international trade. Thus discussions took place on distribution, mergers and
acquisitions, deregulation and on the international dimension of competition
policy. The Commission speakers underlined in particular the way in which
competition policy had been used in the Community to eliminate private
obstacles to intra-Community trade and to establish a level playing-field within
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the EC. They argued that similar policies should be followed with regard to
international trade. It has been decided to organize a follow-up conference in
Europe in the course of 1994.

111, Finally one should mention that in 2 number of countries, and in particular
in the USA and Japan, there have been political developments during the period
under review which have led to increased enforcement. Since the new US
Administration took office at the beginning of the year, US antitrust policies
have seen a return to more stringent enforcement, including in areas which for
12 years had all but disappeared from the agenda. Thus the US Assistant
Attorney-General decided to once again start enforcing the antitrust laws against
vertical restraints.

In Japan the new government which came into office halfway through the review
period made deregulation one of the cornerstones of its economic policies.
This deregulation will be accompanied by increased enforcement of the
Anti-Monopoly Act, inter alia, through a reduction in the number of excluded
SECLOTS.

Similar developments are taking place in a number of other countries, including
Turkey, the Republic of Korea, Taiwan and several countries in Central and
South America, The Commission welcomes these developments and tries to
encourage them where it can. It firmly believes that it is through active
competition policies thar markets can be successfully opened around the world
and a level playing-field created for Community and other firms alike.
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§ 4 — Cooperation on enforcement in specific cases

112, All of the policy initiatives mentioned above which were taken during the
period under review should help bring about more enforcement of competition
tules in the Community’s main trading partners, especially against private
practices which affect trade with the Community, In a number of cases such
private practices or structural changes may also be caught by the Community’s
own competition rules. It would seem to be important, therefore, to try and
cooperate with the competition authorities of the third countries concerned in
order to ensure that a coherent approach is taken on both sides. Such cooperation
is in the interest of the enforcing authorities, as it may avoid duplication of cost
and effort. Iz is also in the interest of the companies which are the subject of the
enforcement action as cooperation may avoid the imposition of two sets of
remedies whose combined effect would be larger than strictly required to solve
whichever competition problems arise.

Both the EC-US Agreement of 23 September 1991 and the 1986 OECD
Recommendation on Cooperation on Restrictive Business Practices offer a
framework for such cooperation. However, confidentiality requirements such
as those conrained in Article 20 of Regulation No 17 greatly reduce the
possibilities for a useful exchange of information and thus for cooperation
berween the authorities concerned.

113.  This is why the Commission and the US Department of Justice took the
initiative in December of the year under review to ask an undertaking which
was being investigated by both authoriries whether it agreed to waive the benefit
of the confidentiality requirements and thus to allow DG IV and the Antitrust
Division of the Department of Justice to exchange information and to cooperate
in this particular enforcement case.

In its request the Commission pointed out that information which it might
receive from the Department of Justice would not be used directly in the
proceedings based upon Regulation No 17. However, the Commission reserved
the right to obtain such information by using its own means of investigation,
The Commission also indicated that it would ask the Department of Justice to
undertake that any information which the Commission might send to the
Department would not be disclosed to third parties, except where such
information could be disclosed had it been obtained by the Department irself.
The Commission intends to use this procedure for requesting specific waivers
of confidentiality in other appropriate cases. It is convinced that, as long as the
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existing confidentiality requirements are not amended, such waivers form a very
useful tool to enable cooperation with other competition authorities, in the
interest both of the companies in question and the enforcing authorities
themselves.

COMP. REF. EC 1993



66 MAIN DEVELOPMENTS IN COMPETITION POLICY

§ 5 — The impact of the Uruguay Round on competition policy

114.  As indicared above, the Uruguay Round did not really offer an overall
solution for the problems in international trade which result from private
practices and structures. This does not mean, however, that the Round was
without significance for the application of competition rules. The Final Act
which was agreed in principle in December in Geneva contained an important
Agreement on Subsidies and Countervailing Measures, which brought the GATT
rules in this area more closely into line with the Community’s State aid provisions
even though differences between the two regimes still remain. In addition, the
General Agreement on Trade in Services contains a positive comity clause, which
was included at the initiative of the Community.

115. Particular mention should be made of the Uruguay Round negotiations
relating to State aid.

The final version of the Agreement comprises new elements in this area, mainly
as regards the ‘green list’ of subsidies deemed to be ‘non-actionable’. In the case
of aid for research and development, the Agreement regards as non-actionable
aid whose intensity is substantially higher than that allowed by the Community
guidelines both for basic research and for applied research and development.

Aid for environmental protection is included in the green list only where it
relates to investment for the adaptation of plant and equipment to new
regulations, subject to certain conditions relating to the intensity of the aid (20%
of the adaptation costs),

Aid for the development of the least prosperous regions is also included in the
‘ereen list”.

116. The General Agreement on Trade in Services is the first mulrilaterally
agreed legal instrument which contains a positive comity clause. Article IX of
the Agreement first entails the recognition that certain business practices of
service suppliers may restrain competition and thereby restrict trade in services.
It then goes on to provide for a procedure under which each member shall, at
the request of any other member, enter into consultations with a view to
climinating restrictive business practices. Although the only further obligation
is to ‘accord full and sympathetic consideration to such a request’ and to
‘cooperate through the supply of publicly available non-confidential infor-
mation’, this procedure still seems to offer an interesting opportunity to help
bring about more enforcement in the services area, in the markets of the
Community’s trading partners.
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Developments in the application
of the competition rules to particular indusiries

§ 1 — Financial services — Insurance

117. In the European Community, like almost everywhere else, markets for
services, which should particularly benefit from being opened up ro competition,
have long remained sheltered from competition, due to lack of mobility of
services across markets and firms within markets,

Marker services play a considerable role in the economy. Today they represent
the most important sector of economic activity, accounting for over 50% of
Community GDP. A substantial proportion of market services is made up of
financial services, which are thus a major contributor to general wealth.

The competition rules are consequently bound to play an increasingly important
role, Legislation ! has helped to change the position of the sector: a true internal
market is gradually taking shape.

118, The low degree of competition in services appears to have two causes:
the intrinsic nature of services and government regulation.

According to a recent Commission study,? prior to the launching of the 1992
programme competition was particularly weak in banking and insurance owing
to the two factors described above. In addition, the high degree of imperfection
in the transmission of information about quality and reliance on established
reputation confer advantages on those already present.

This general assessment of the sector naturally masks differences berween the
types of transaction concerned: within the financial system, some markers (for
example, mortgage credit) are more competitive than others.

1 Twenty-second Comﬁ:crition Reparr, points 42 to 48.
1 ‘Market Services in the Community Economy’, Enropean Economy, Supplement A, May 1993.
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Stnce the mid-1980s, service markets in the Community have undergone
important changes as a result not only of the internal market programme
{freedom of establishment and liberalization of the movement of factors of
production) bur also of technological change. The impact of the changes is
particularly strong in banking,

119.  As regards the practical application of the competition rules to the
financial sector, it should be borne in mind that this sector has special features
and that:

(i) its economic importance is not limited to its direct economic weight. Firstly,
through cross-effects, the performance of the financial sector is crucial to
the competitiveness of the other productive sectors and to the well-being of
consumers. Secondly, from a macroeconomic standpoint, the institurional
role of the banking sector is that of a conduit for monetary policy;

(i) in the case of certain products, the operation of the marketr can bring
financial operators into contact independently of their will: operators carry
out the orders of their customers, and there is consequently no direct
relationship between supply and demand; for instance, when an operator
issues a cheque, the creditor’s bank is obliged to have dealings with the
debtor’s bank;

(i) operators can participate in the market for a given product both on the
demand and the supply side. To take any means of payment as an example,
banks act in the market both as creditors and debtors. Thus each operator
contributes at any moment to the determination of both supply and demand.

120.  Correcr assessment of these factors is crucial if a competition policy is to
be developed that is effectively based on the realities of this particular market.

Several cases are currently being investigated to determine whether certain
banking practices are compatible with the competition rules. The Commission
is also looking into the question of bank payment cards and will be defining its
position on this subject.

121.  State aid cases frequently involve State banks either as lenders, investors!
or as deposit-taking institutions in competition for savings with private banks.2

122. In the insurance sector, Commission Regulation (EEC) No 3932/92 of 21
December 1992 exempting? certain categories of agreements in the insurance

! Twenty-first Competition Report, point 221.
1 See points 540 and 541 of this Report.
? O] L 398, 31.12.1992; poinrs 274 to 288 of this Report.
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sector from the ban in Article 85(1) was adopred at the end of 1992 and entered
into force on 1 April 1993. The Commission wrote to the associations or
enterprises which had notified a little over 200 agreements within these categories
before the Regulation entered into force, and gave them six months ro check
thar their agreements conformed. The parties were told thart if the Commission
did not receive any specific applications within that period, it would consider
that the associations or enterprises did not wish their original notifications to
be followed up individually. Several associations have already informed the
Commission of their decision to discontinue their agreements,

Other agreements are being amended to satisfy the conditions for exemption
laid down by the Regulation. As no replies were received, the files on a iarge
number of notifications have been or will be closed.
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§ 2 — Telecommunications and postal services

Telecormnmunications

123. In Ocrober 1992 the Commission published the ‘1992 Review of the
situation in the telecommunications service sector’! called for by Commission
Directive 90/388/EEC.2 The publication set in motion a period of intensive
consultations. The aim of the consultations was to see whether the remaining
exclusive rights for the provision of public voice telephony were still justified and
how best 1o create the required competitive environment for telecommunications
services,

During the consultations the Commission heard the views of more than 130
organizations and businesses at five different hearings and received more than
80 written comments on the ‘1992 Review’. The participants in the consultation
included Community telecommunications operators, users, service providers
and potenrial market entrants, equipment manufacturers, trade unions and
consumer organizations.

The ‘1992 Review’ had proposed four options? and the Commission had
expressed a preference for opening up to competition voice telephony between
Member States (Option Four). However, as a result of the consultation, Option
Three, opening up to competition of all voice telephony services, was chosen as
the preferred one. This new approach therefore goes much further than was
originally anticipated, but requires more time for preparation and a larger
framework of supporting measures.

This represents considerable progress along the path to a true internal market
in a sector whose importance has already been underlined elsewhere in this
Report. The first to benefit will be European consumers, all of whom are
telecommunications users. In addition, Community industry will benefit from
more efficienr and cheaper means of communication. Finally, the sector is set to
expand considerably and will thus generate employment, while requiring major
technological development.

124. Based on the conclusions flowing from the consultations the Commission
adopted its ‘“Communication to the Council and the European Parliament on

1 SEC{92) 1048 final,
Twenty-second Competition Report, peints 33 o 36.

3 Twenty-second Competition Report, point 511.
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the zonsultation on the review of the situarion in the telecommunications service
sector’ (COM(93) 159 final) on 28 April 1993. In the week prior to this, the
European Parliament debated the matter and adopted a resolution which
supported the position of the Commission on further liberalization.

In this communication the Commission set out a timetable for the full
liberalization of telecommunicartions services by 1 January 1998 in all Member
States. An additional two-year rransition period, where justifiable, would be
available to those countries experiencing specific difficuldies. A Green Paper on
mobile/personal communications was scheduled for the end of 1993 and another
on public network telecommunications infrastructure before 1995,

The communication addressed all the issues raised in the consulration, in
particular those related to universal service; the necessary adaptations required
for a competitive market; and the situation in the peripheral regions and small
or less-developed networks.

It proposed special measures in the context of Community support frameworks,
complementing funding from own resources, to accelerate network development
and universal service in peripheral regions. The communication emphasized the
need for the rapid adoprion of pending proposals on the application of Open
Nerwork Provision to voice telephony; the mutual recognition of licences; and
satellite communications which were previously excluded from competition.

The communication proposed the use of alternative infrastructure and cable TV
infrastructure for telecommunications services already liberalized. Such a
development would strengthen the implementation of existing legislation, which
itself was identified in the consultation as a major objective.

125. At its meeting on 16 June 1993, the Council adopted a resolution, which
largely supported the proposals of the Commission’s communication of 28 April
1993, on the main policy goals, principles and timetable for the necessary
legisiation. The most important point of the resolution adopted by the 12 Member
States was the agreement to liberalize public voice telephony by 1 January 1998
at the latest, as proposed by the Commission,

However, the Council considered that four countries — Spain, Portugal, Greece
and Ireland — should be granted, if necessary, the possibility of an extension of
the deadline to 2003. The Commission has undertaken to help these countries
develop their networks and to implement the necessary adaptations. At the
request of Luxembourg, the Council considered that very small nerworks should
be granted an extension until the year 2000 where this is justified.
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The Commission’s proposal on the use of alternative infrastructure for
teleccommunications services already liberalized did not figure in the Council’s
resolurion although four Member States — France, Germany, the Netherlands
and the United Kingdom — supported the Commission’s position. The
Commission is studying the impact of its proposed liberalization of alternative
infrastructure, including cable relevision networks.

The Council resolution recognized the importance of maintaining the financial
stability of the sector, preserving jobs, developing training, channelling Com-
munity resources into the peripheral regions, promoting the creation of
trans-European networks in the interests of strengthening economic and social
cohesion, and formulating a coherent approach to infrastructure. It also
addressed the issue of the financing of universal service with the option of
charging for access. The Council also foresaw the necessity of progressively
rebalancing tariffs, maintaining the balance between liberalization and harmoniz-
ation, rccognizing the importance of cooperation between telecommunications
operators, demanding equivalent market access ro third countries, and coordinat-
ing national and Community measures in accordance with the principle of
subsidiarity, 1

Theoverall approach adopted, which combines liberalization and harmonization,
shows that the liberalization of an economic sector docs not require the removal
of all rules but, on the contrary, calls for a regulatory framework so as to avoid
harmful distorcions.

126. The Economic and Social Committee gave its support to the broad thrust
of the positions of the Commission and the Council, while questioning whether
the datc of 2003 was not too late for full liberalization in certain Member Staces. 2

127.  Ar the rcquest of the Belgian Presidency, the Commission prepared
a communication on universal service which emphasized irs fundamental
importance while rccognizing the positive contribution of competition to the
fulfilment of universal service.? It paid particular attention to the nced for tariff
rebalancing.

The communication also addressed two further issues. Firstly, drawing on Open
Network Provision legislation, it defined the scope of universal service. Secondly,
it addressed the central issue of how to finance universal service where a service
would not normally be provided to a particular customer on a commercial basis

! Council Resolution of 22 July 1993, O] C 231, 6.8.1993.
2 ESC Opinion No 1166/93 on documents COM(93) 159 and SEC(92) 1048 of 24 November 1993,
FoCOM{93) 343,
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by the operation of markert forces alone. Tariff and access charges paid by new
operators were all seen as having a role to play. Lastly, it proposed funding
under the Community support framework from the Structural Funds, subject ro
national priorities, for the particular problems of the peripheral regions with
respect to unjversal service issues.

On 7 December, the Council adopted a Resolution on the principles of universal
service in telecommunications which is based essentially on the Commission
communication. The Resolution stresses that the development of universal
service is a key factor for the future development of telecommunications in the
Community and calls on the Member States to establish an appropriate
regulatory framework and set appropriate targets in order to ensure universal
service throughout their territory. It recognizes that, in numerous cases, markert
forces would be expected to lead to universal service being provided on a
commercial basis. Where voice telephony can be provided only at a loss, it
should be possible to finance it through internal transfers, access charges or
other mechanisms compatible with the competition rules of the Treaty.

128, By 1998, the Commission will take the measures necessary to bring about
the scheduling and structural adjustments in the peripheral regions required in
order to achieve full liberalization, decide on the regulatory framework for
public infrastructure and implement the measures necessary to ensure the full
liberalization of public voice telephony.

129. The liberalization of the sector has prompted established firms or those
seeking access to conclude agreements in order to adapt to the new situation.
The agreements set up various forms of cooperation, from strategic alliances to
coaperative joint subsidiaries and, sometimes, even mergers. The competition
rules, especially Articles 85 and 86 of the EC Treaty, and the Merger Control
Regulation, are essential instruments in distinguishing between transactions
resulting in more competition in the sector and those aimed at maintaining the
status quo and slowing down the process of liberalization.

Postal services

130. In the postal sector, the Commission has sought to maintain the
momentum created by the adoption of the Green Paper on the development of
the single market for postal services last year. The importance to the Community
of achieving high quality services, through a combination of harmonization and
liberalization measures, has been the motivating force. Here too the sector’s
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vital role in achieving economic and social cohesion within the Community
cannot be overlooked.

131. Following the publication of the Green Paper on the postal sector in
1992,1 the Commission adopted a communication to the Council and to the
European Parliament? on 2 June 1993, entitled ‘Guidelines for the development
of postal policy’.

The communication takes account of the trends which emerged during the
course of the public consultation following the publication of the Green Paper
and sets out a series of guidelines for the further development of the Community’s
postal services. By the end of the formal public consultation, more than 200
written submissions had been received by the Commission departments and a
summary of these contributions is annexed to the communication.

In general terms, the Guidelines relate to the definition of the universal postal
service at Community level; the maintenance of a reserved area; the establishing
of quality of service standards; measures to encourage harmonization; the
separation of regulatory powers and operational functions; terminal dues and
the international aspects of the posral sector,

More specifically, the Guidelines reflect the consensus reached on the basic
concept of the universal service and propose a definition which reflects the
obligations of the Member States under the Universal Postral Union Convenrion.
They record agreement on the need to maintain a reserved area for the benefit
of the universal service but nore the divergence of views on the effect thar specific
liberalization measures, such as inward cross-border and direct mail services,
will have on the economic viability of the universal service as well as problems
relating to control.

132, In this regard, the Commission, while mainraining its preference for
liberalization, has undertaken to carry out a more detailed analysis of the
implications of the latter measures for the provision of the universal service.

The Guidelines also reinforce the Green Paper position as regards, firstly, the
need to broaden and deepen the separation of regulatory and operational
funcriens in the postal sector and, secondly, the importance of introducing a
cost-based system of terminal dues into the rational development of postal policy
in the Community,

! Twenty-second Competition Report, point 38.
2 COM(93) 247 final.
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The Commission’s harmonization proposals received support during the
consultation, and the Guidelines pay particular attention to the need to introduce
measures to improve quality of service through the fixing of standards at
Community level, the monitoring of progress in this regard and the publication
of results. They also propose that the harmonizarion of conditions of sale should
be reinforced as well as technical standardization in the handling, transport and
delivery of mail.
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§ 3 — Energy

133. The establishment of a single energy market, in accordance with Arricle
7a of the Union Treaty, continues to be a Commission priority despite the
difficulties of introducing the dynamics of competition into a sector that has
long been shielded from competition and the application of the Treary rules.

The proposals for Directives which the Commission put forward in 1992 under
Articles 57(2), 66 and 100a concerning common rules for the internal marker in
electricity ! and gas? continued to be the subject of wide-ranging discussions.

At its meering on 30 November 1992, the Council concluded that it was essential
to work towards ‘more open, transparent, efficient and competitive’ electricity
and gas markers. While noting thar obstacles to the single marker had yet to be
eliminated and further progress achieved, the Council invited the Commission
‘to consider modifications to its proposals in the light of the Council discussions
and of the Opinton of the European Parliament’.

The Council meeting on 25 June 1993 confirmed these conclusions. Parliament
delivered its opinion at its plenary sitting on 17 November 1993. On 10 December
1993, on the basis of the Council discussions and the numerous amendments
proposed by Parliament, the Commission presented the Council with amended
proposals for Directives on electricity and gas. The main changes are as follows:

(i} first, gas and electricity generators will have the right to negotiate access to
the network. This replaces the regulated access envisaged in the initial
proposals. Provision is made for dispute resolution procedures in the event
of difficulties in negotiating or performing contracts, although the procedures
may not take the place of the redress available under Community law;

(i) second, the proposals now include a detailed work schedule which will
enable the Commission to draw up the necessary harmonization proposals
for the smooth operation of the market without prejudice to the application
of Communirty law.

The amended proposals also introduce, in the electricity sector, tendering
procedures for the award of new network transmission and generating capacities
as an alternative to the licensing system originally envisaged. An open and
non-discriminatory system for the grant of licences to own-generators and
independent producers is also established. Lastly, the network operating rules

1 Proposal for a Council Directive, Q] C 65, 14.3.1992, p. 4.
2 Proposal for a Council Directive, O] C 65, 14.3,1992, p. 5.
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have been simplified. In its White Paper on growth, competitiveness and
employment, the Commission undertook to encourage, where appropriate by
mobilizing Community funding (grants and loans), the construction of new
interconnected gas and electricity networks in the European Union. Tt will,
however, see to it that the conditions governing access to and use of these new
networks, as well as existing ones, are consistent with the principles deriving
from the EC Treaty and, where applicable, the abovementioned proposals for
Directives.

133a. The Commission is pressing ahead with its policy of creating a more
competitive and open intra-Community energy market through the application
of the competition rules. Thus it authorized an agreement, notified on 26 January
1993, between Electricidade de Portugal, National Power Plc (UK), Empresa
Nacional de Electricidad, SA {Spain) and Electricité de France concerning the
acquisition and operation of a coal-fired power station at Pego (Portugal) made
up of two units. The agreements, chiefly as a result of amendments incorporated
at the Commission’s request, is in line with the liberalization of electricity
generation provided for in the abovementioned proposals for Directives.

134, The Commission is also pressing on with its policy of liberalizing the oil
industry, in particular the transport, distriburion and sale of motor and jet fuels.
To that end, it checked the conformicy with the relevant rules of service station
agreements between Spanish refineries and service station operators from the
recently abolished monopoly network,! and of a franchise system in the United
Kingdom? for service stations incorporating retail outlets for consumer goods.
The Commission also authorized an agreement on the joint operation by British
Petroleum and Repsol SA of logistical facilities for storing and handling oil
products in the Canary Islands,? and another agreement on the setting-up of a
joint venture to deal with fuel-distribution logistics at Milan’s new airport. In
assessing these cases, the Commission looked into whether interested third
parties had access to the network under objective and non-discriminatory
conditions, in so far as access was a prerequisite for participationin the market.

135. In December, after long negotiations in the Council and the Parliament
which had led it to amend its initial proposal presented in December 1992,3 the
Commission adopted a Decision unanimously agreed by the Council laying
down new rules for the anthorization of aid to the Community coal industry in

L' See point 226 of this Report,
2 See point 225 of this Report.
3 Twenty-second Competition Report, point 400,

COMP. REP, EC 1993



78 MAIN DEVELOPMENTS IN COMPETITION POLICY

the period 1994 to 2002, when the ECSC is due to expire. The new aid codel is
closer to the code it replaced than the original proposal as it no longer sets an
upper limit on the production costs on which subsidies can be paid to bridge the
gap vis-da-vis world market prices. Originally it was proposed that production
aid should be limited to the gap between average Community production costs
and world market prices. However, an innovation introduced by the code is the
requirement for notification and approval of aid before it is granted. Apart from
coal, the other State aid decisions by the Commission in the energy sector all
concerned aid for renewable energy.? The promotion of energy from renewable
sources received fresh impetus with the adoption of the Altener programme. 3

1 See Annex II to this Reporr.
2 Bee points 532 and 533 of this Reporr.
3 Council Decision $3/500/EEC of 13 Septembéer 1993, O] L 235, 18.9.1993,
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§ 4 — Transport

Air transport

136. Since 1 January 1993, air transport in the Community has constituted a
single market from the regulatory standpoint in a largely liberalized system.!
Carriers now have access to virtually all intra-Community routes, and fares are
no longer subject to prior control, thus considerably increasing the opportunities
for dynamic commercial strategies and enhancing competition in this sector,

Although liberalization of the internal market encourages the development of
competition, certain forms of cooperation between airlines have their place in
the new structure. A favourable view is still taken of cooperation where it
benefits users and improves the competitive position of the firms taking part,
especially smaller carriers without a farge network. The Commission also
adopted new block exemptions? for the joint planning of schedules, the joint
operation of air services on new or less busy routes, slot allocation at airports
and tariff consultations on fares with a view to the granting of interline facilities.3
It has, however, made it clear that it will be closely monitoring the development
of the interlining system to see whether tariff consultations should continue to
be exempred. Lastly, the block exemption concerning computer reservation
systems was amended? following the adoption by the Council of new rules on
the operation of such systems.’

137. The Commission also noted thar increased competition in air transport
revealed more clearly the existence of ground handling monopolies in most
European airports. The associated restrictions of competition are liable to
jeopardize some of the beneficial effects of transport liberalization. Having
received a fair number of complaints, the Commission decided to initiate
wide-ranging consultations, on the basis of a working paper it had adopted on
15 December 1993, with Parliament, national authorities, air carriers and
the institutions and parties concerned. The consultations should enable the
Commission to identify the measures required and the type of legal instrument
to be used. The Commission is currently examining within the framework of

Twenty-second Competition Report, poine 38.

Commission Regulation {EEC) No 1617/93, O] L 155, 26.6,1993 and O] L 177, 29.6.1993,

Twentieth Competition Report, points 73 and 74.

Commission Regulations (EEC} Nos 1618/93 (O] L 155, 26.6,1993) and 3652/93 (O] 1. 333, 31.12.1993).
Council Regulation (EC) No 3089/93, O] L 278, 11.11.1993,

[ N
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the goals set out on this subject in the 22nd Report, the observations received
during the process of consultations.

The measures could consist, on the one hand, in the abolition of the monopolies
for the various services provided (and full liberalization of some of them) and,
on the other hand, in measures guaranteeing effective competition, for example
tmpartial approval and tendering procedures, or transparent and non-
discriminatory conditions of access for new entrants.

This important sector provides an illustration of the principles underlying the
action taken by the Commission in arcas which are in the hands of monopolies.

138. Norway and Sweden concluded an agreement with the Community which
makes them parr of the Community single market in civil aviation and also
entails application of the competition rules.! The agreement was updated in
order to bring it into line with developments in Community legislation.2

139. With the airline industry in Europe and elsewhere in recession and often
loss-making, the Commission had to deal with several major cases of State aid
to national flag-carrying airlines. These cases, notably Air France and Aer
Lingus, are reported below, 3

Sea transport

140. The Commission continued to apply Articles 85 and 86 of the EC Treaty
in this sector, which enabled it in particular to clarify the scope of block
exemption Regulation (EEC) No 4056/86. It may also prepare a document next
year setting out the principles it regards as fundamental to the application of the
competition rules in this sector.

141. The Commission approved a draft block exemption regulation which
specifics the categories of consortium agreements in the liner trade likely to be
authorized under Article 85(3). The draft will now be discussed with the parties
concerned in accordance with the procedures laid down in the enabling
Regularion. 4

Consortia are agreements between linet shipping companies for the joint
opetation, to varying degrees, of maritime transport services involving various
technical, operational and/or commercial arrangements.

1 OJL 200, 18,7.1992,

2 Q]L212,23.8.1993.

3 See points 536 to 539 of this Report.
+ QL 55,292,199,
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For the reasons given in its communication of June 1990, the Commission is in
favour of this modern form of organizing liner services, a response to
containerization.

The growth of container services and the scale of the investment needed {mostly
in ships) to operate such services has increased the need for cooperation between
shipowners. This cooperation usually takes the form of consortia agreements.

These agreements vary considerably as the degree of cooperation and extent of
the joint activities they cover differ according to operators’ needs and the
situation prevailing on a particular route, and so the Commission was anxious
to prepare a balanced and flexible framework for a block exemprtion instrument
which took account of the special features of maritime transport. The Regulation
should allow shipping lines to operate under the varions agreements in full legal
certainty and ensure that shippers receive a fair share of the resulting benefits.

Under the draft Regulation, the block exemption will apply for an initial period
of five years and covers both consortia operating within a liner conference and
non-conference consortia.

The conditions set out in the new Regulation are modelled on previously
published guidelines, 2 adjusted to ensurc that consortia operate under conditions
of effective competition.

To that end, the Regulation specifies the maximum share of the trade that makes
consortia qualify automarically for block exemption.

The draft Regulation, examined for the first time in December by the Member
States at Advisory Committee level, was published at the beginning of 1994 with
a view to obtaining the comments of other interested parties.

Rail transport

142. This has traditionally been a highly regulated sector with each national
railway holding a monopoly in its territory. On 1 January 1993 Council Directive
No 91/440 of 29 July 19913 on the developnient of the Community’s railways
entered into force. It represents a very important stage in the liberalization of
railways since it authorizes railway undertakings, under certain conditions, to

1 COM(90} 260, 18.6.1990.
2 Twenty-second Competition Report, Annex 114,
3 QJL 237, 24.8.1991, p. 25.
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use rail infrastructures in other Member States in order to operate international
passenger and goods trains.

Thus it is no longer possible to reserve rail infrastructure, which is just as much
an essential facility as a seaport or an airport, solely for the national operator.

These new market operation arrangements clearly facilitate competition between
existing railways and should make it easier for new operators to enter the
market.

Nevertheless, certain forms of cooperation between railway undertakings may
still be necessary. The Commission Decision of 24 February 1993 granting an
exemption in the field of the combined transport of goods fits into this context;
it has allowed the Commission to clarify cerrain principles which it will reinforce
in its decisions on other cases pending.

More generally speaking, the Commission intends to apply an active policy over
the next few years in order to encourage this form of transport and make it
more competitive, especially in relation to road transport.
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§ 5 — Audiovisual industry

143. The audiovisual industry is undoubtedly a key area in the improvement
of the productivity of Community industry. It is, however, necessary to
distinguish between the situation in television and that in film production and
distribution.

Television is in full expansion with an ever-growing number of channels; new
channels may differ from the traditional channels in that they take the form of
single-subject channels, subscription channels or “pay per view’ channels, where
only what is watched is paid for. These devclopments have been made possible
by constant technological progress. The arrival of digital compression should
greatly increase the number of satcllite TV channels. A further consequence of
technological progress is that competition is increasingly becoming worldwide.

In the case of films, most Community countries are experiencing a decline in the
number of cinema-goers and very strong competition from non-Community
producers and distributors. Here, the trend in television feeds through to
developments in the film industry.

Worldwide competition clearly makes it more necessary than ever to establish a
level playing-field to ensure that the conditions applied to the Communiry
industry in third countries are not worse than those enjoyed by those countries’
industry in the Community,

144. While the growth of television is itself a source of employment, it also
has repercussions on the whole of Community industry. As the White Paper
on growth, competitiveness and employment noted, the dissemination of
information is essential in enabling enterprises to adjust rapidly to a competitive
environment.

Yet television is also a special sector, inasmuch as its openness to competition
is recent, the emergence of modern technology having allowed television
programmes to be broadcast over far larger areas. Current technical progress
could indeed mean that viewers will soon be able to select their own menu of
programmes.

145. Finally, it is also necessary to consider the aspects relating to pluralism in
the media. A Green Paper! adopted by the Commission formed the basis in 1993

U “Pluralism and media concentration in the internal market — An assessment of the need for Community

action' COM(92) 480 final.
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for a vast consultation programme with all the parties concerned. The purpose
of the Green Paper is to consider whether, taking account of the objectives of
the single marker, it is necessary to propose Community-level approximation of
the rules on media ownership as laid down by the Member States to ensure
pluralism. The Commission will decide on the need for Community action by
the spring of 1994, It should be noted thar the Merger Control Regulation is
certainly an effective instrument for moniroring developments in this sector,
even though none of the cases notified this year under the Regulation concerned
the audiovisual industry. It should also be remembered thar one of the exceptions
to the ‘one-stop shop’ principle concerns the media; although in theory mergers
meeting the threshold criteria are examined only under the Merger Control
Regularion, Article 21(3} of that Regulation allows Member States to take
measures against concentrations that jeopardize the plurality of the media, even
if they would not be creating a dominant position liable to restrict competition
within the meaning of the Regulation.

146. The desire to give real impetus to competition in television in its new
environment explains the artitude the Commission has adopted in the year under
review and intends to take in the future. On several occasions it had ro decide
on agreements between television stations aimed in practice at giving the parties
to the agreements exclusive rights whilc preventing others from re-transmitting
or distributing their pictures. In each case, the Commission required the parries
to amend their agreements to allow third parties non-discriminatory access to
the markets concerned. The EBU-Eurovision System case is particularly
interesting in this connection. It concerned the joint acquisition of the
radio-broadcasting rights to certain events. Initially, the agreement granted such
rights only to members of a body named Eurovision. However, only public or
private stations with public service obligations could join that body. The
machinery thus completely prevented private channels from retransmitting the
events in question. The Commission eventually exempted the agreement only
after the partics had agreed partially to open their agreement to third parties.

This approach was similar to thar taken in other arcas where the question of
access to essential infrastructures arises.

147. The situation in the cinema industry, on the other hand, is more difficult.
In the past, the Commission had approved the setting-up by three US producers
of a joint venture, United International Pictures (UIP), for the joint distribution
of their films. An application for renewal of the exemption was received in 1993,
Bur the Commission’s cancern in this industry too is to ensure thar third parties
have equal access to markets on equitable terms, and ar the same time to
maintain a level playing-field.
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State aid

148. Asstatedabove, the Commission has always taken a sympathetic approach
to Stare aid for the audiovisual industry (feature films and television productions)
because of the difficulties facing it and because of its particular cultural
importance. It intervened only in respect of infringements of other provisions of
the Treaty such as discriminarion against the nationals of other Member States. !

Following complaints from a number of private relevision channels, the
Commission is investigating the financing of public channels in several Member
States (Spain, France and Portugal). To enable it to assess the various rights and
obligations that determine the financing of public and private broadcasters in
the Member States, rogether with their transnarional repercussions, if any, it has
commissioned a study from outside consultants.

1 Twenty-second Camperition Report, points 441 to 444
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Chapter IV

Competition policy and other Community policies

149. Competition policy is an instrument which complements the Community’s
other policies. This chapter of the Report therefore looks at the role which
competition policy can play in the implementation of such other policies.
However, the links described below are not the only ones that exist, since
competition policy is also relevant to the pursuit of policies not dealt with in
this Report, such as regional policy and consumer protection. The policies
highlighted in this Report have thus been selected to reflect significant
developments during the year, but this does not mean that the links berween
competition policy and other policies not mentioned are of any lesser importance.
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§ 1 — Compietion of the internal market

150. The 1993 year m rked the beginning of a new stage in the development
of the internal market. 1.1 accordance with Article 7a of the EC Treaty (formerly
Article 8a of the EC Tre wty, as added by the Single European Act), virtually all
the measures aimed at establish'ng the internal market by 1 January 1993 were
adopted. Th'’s legislative work led to the removal of internal frontiers to the free
movement o goods, services and capital. Nevertheless, the Commission is aware
that it is no. sufficient to adopt such a legislarive framework for an area to
emerge in which there is free competition across internal frontiers. Recognizing
the need for ongoing monitoring of the way in which the basic rules function,
the Commission adopted the Strategic Programme on the Internal Market. !

151. The strategic programme identifies the guidelines and measures that are
necessary for the internal market to operate and to allow competition between
operators at Community level.? Key importance is attached to developing the
interaction between competition policy and establishment of the internal market.
Such interaction springs from the fact that these Community policies serve the
same fundamental objective ~— reinforcing the wealth-creating capacity of the
Community economy through improved allocation and more efficient use of
productive resources. Strict application of the competition rules is an essential
complement to the drive to remove legal and administrative obstacles to trade
within the Union. It will help to ensure that any anri-competirive practices by
companies or national authorities do not inhibit the dynamics of competition
that must be the key to achieving the economic advantages which completion of
a single market should bring. A strong competition policy will ensure that firms
trying to tap the openings created by the internal market do not see their efforts
frustrated by such pracrices.

152. First of all, Member States may be tempted to grant aid to firms that are
facing greater competition as a resule of the single market programme. This may
provoke similar measures in other richer Member States that wish to protect
their firms. This type of chain reaction inevitably leads to an escalation in aid
that in the cnd benefits the richest Member Startes, i.e. those that were the most
developed in the first place. It is therefore essential that the Commission continue
to play its role of arbitrator and that it applies strictly the principles laid down
in the Treaty so as to maintain aid discipline and ensure cohesion.

b COM({93) 632 final,
* The annual report on the internal market describes the main Community measures affecting the operation
of the internal market. The first report was published in Alarch 1994,
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There may also be some resistance to the non-discriminatory liberalization of
competition at national and Community level in sectors which were traditionally
managed on the basis of exclusive or special rights. This is particularly true of
those sectors thar involve certain basic infrastructures such as transport, energy
and telecommunications. This policy is, however, prejudicial in the long run to
the interests of such Member States and thus to the Community as a whole. If
there is no competitive pressure, enterprises will not necessarily be induced ro
improve their productivity. The result is incfficiencies that are harmful to such
enterprises, and hence to society as a whole. Furthermore, other businesses in
such Member States which often depend on access to such infrastructure will be
penalized in their competitive relationships with firms in other Community or
non-Community countries. Here again, the Commission’s intention, in ensuring
gradual liberalization in such sectors, is to give everyone a greater chance of
benefiting from the advantages of a genuine internal market.

153. Secondly, firms may be tempted to protect themselves against comperition
from firms in other regions. What is involved here is not governmenc action but
private practices. Firms may attempt to achieve these ends by entering into
agreements or by abusing dominant positions. Such types of conduct must be
banned, since they do not allow firms to capitalize fully on their competitive
advantages. They act moreover as a brake on the development of certain regions
by obstructing improved exploitation of regional comparative advantage, Once
again, by penalizing severely such practices, competition policy can help in
ensuring economic and social cohesion, withour which the internal market
cannot function properly in the long term. Merger control pursues the same
objectives, since it seeks to prevent firms from acquiring, through mergers,
positions such that they no longer have to fear competition from other firms.

154. Competition policy will therefore remain an essential means of ensuring
that completion of the internal market brings Community industry as a whole
and consumers all the benefits which a Community-wide market affords.
Another example is provided by the various block exemption regulations adopted
in respect of exclusive distribution and e¢xclusive purchasing agreements, This is
not a new idea, since one basic reason why the EC Treaty includes competition
rules is the desire to ensure that private obstacles to trade do not replace the
government obstacles which the EC Treaty set out to eliminate,

COMP. REP. EC 1993



50 MAIN DEVELOPMENTS IN COMPETITION POLICY

§ 2 — Industrial policy

155. Competition policy and industrial policy have sometimes been portrayed
as opposites. However, to understand the real extent of this supposed conflict,
it is important to define first what is meant by industrial policy. All Member
States have an industrial policy, but the term covers a wide variety of sitnations.
At one end of the spectrum are those Member States in which government
intervenes in life all the rime, while ar the other are those in which the State’s
role is confined to basic functions, such as education and the maintenance of
law and order. Clearly, competition policy is not possible in a completely
interventionist State, Yet all the other types of organization of the economy
provide a role for competition policy, some greater, some smaller, that links up
with industrial policy.

156. The Commission first expressed its position on industrial policy in
its communication entitled ‘Industrial policy in an open and competitive
environment’.! Similar ideas found their way into the Maastricht Treaty. It
contains a new Title XIII entitled ‘Industry’ {Article 130). From the Community’s
viewpoint, as defined in the Maastricht Treaty, industrial policy rather seeks to
create the essential conditions for the rapid development of an efficient
Community industry. The idea is not therefore for the Community to take the
place of businesses themselves, but 1o act as a caralyst in encouraging innovation
and creating an appropriate and stable environment. Seen in this way, the main
achievement is certainly the completion of the internal market, which should
allow Community industry to benefit from economies of scale, while at the same
time exposing it to greater competitive pressures, which can only boost its
productivity.

This general approach shows up in more specific measures. Thus, the Commission
has adopted documents relating to various sectors that stress the role of
competition. Furthermore, scveral measures are mentioned in the White Paper
oun growth, competitiveness and employment. Examples include measures to
promote the developmentof infrastructure, such as the creation of trans-European
networks, the speeding-up of technological advances, notably in biotechnology,
and the opening-up of markets to non-Community countries.

157. Against this background, the Commission considers that, far from being
the direct opposite of industrial policy, competition policy is an essential

T COM(90) 556,
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instrument, with clear complementarity between the two policies. The approach
in the Maastricht Treaty is no different. On the one hand, competition policy
continues to be a fundamental objective, as Article 3(g) makes clear. On the
other, the newly-added Article 130 states that Community action to promote
the competitiveness of Community industry must be ‘in accordance with a
system of open and competitive markets’. Lastly, Article 3a confirms that
Community economic policy must be conducted in accordance with the principle
of an open market economy with free competition. The Treaty lists a number
of measures that may be taken, notably by the Commission. Competition policy
therefore has an important role to play with respect to each of them.

158. The Treaty calls firstly for a speeding-up of industry’s adjustment to
structural change. Such adjustment requires firms to take advantage of the
existence of a large internal market by way of integration. Such integration may
take place through mergers. The Merger Control Regulation is a valuable
instrument which enables the Commission to control corporate mergers 50 as
to ensure that they do not result in situations that are prejudicial to the marker
and, above all, to authorize all mergers that do not pose any such danger. The
discussions on the lowering of thresholds have shown that firms would prefer
to deal with a single comperition authority rather than having ro meet the
requirements of several national authorities.

Other forms of cooperation between firms may prove beneficial without
necessarily resulting in a full merger. Thus, firms may decide to set up a joint
venture, or indeed simply to conclude a cooperation agreement. Such forms of
cooperation may enable the partners to become more efficient and to stand up
to competition, which is increasingly worldwide. These types of agreements may
be authorized under Article 85(3), despite the fact thart they restrict competition.
Use was made of this possibility on numerous occasions this year. However, the
Commission must in all cases react speedily: if firms cannot implement their
decisions rapidly, they risk being overtaken by events in a changing environment.
It is because it is aware of this requirement that the Commission has undertaken
to work to tight deadlines in cases involving structural changes.

159. The Maastricht Treaty also provides for the encouragement of small and
medium-sized businesses. As noted elsewhere in this Report, the Commission
gives preferential treatment to small and medium-sized businesses in its control
of State aid.

In handling the competition rules applicable to firms, the Commission has for
many years given preferential treatment to small and medium-sized businesses

COMP. REP. EC 1993



92 MAIN DEVELOPMENTS IN COMPETITION POLICY

and has decided that it will not normally concern itself with the conduct of
smaller businesses. More generally, the applicarion of the competition rules has
often resulted in the prohibition of agreements or practices thar were harmful
to small and medium-sized businesses.

160. Lastly, Community industrial policy also comprises all the measures to
encourage research and development. A clear and supportive policy towards aid
for R&D was laid down by the Commission in its 1986 guidelines.! Acting
under Article 85 of the EC Treaty, the Commission is ready to authorize
agreements involving a restriction of the parties’ freedom of action if such
restriction is necessary in order to achieve rechnological innovation that is
beneficial 1o all. One case decided on this year, Becton-Cyclopore, is a good
example of this approach. It should also be remembered that, in 1984, the
Commission adopted a block exemption Regulation authorizing certain joint
research and devclopment agreements. The Regulation was followed up by
another which entered into force this year and which, subject to cerrain
conditions, exempts such agreements where the parties decide to exploit jointly
the results of their research by setting up a joint subsidiary to market the
products.

161. An imporrant part of the business environment is services, such as
transport and relecommunications which are discussed elsewhere in this Report,
and the availability of a trained labour force. This makes well-developed
infrastructures and efficient constantly updated training systems major instru-
ments of industrial policy. The public financing of infrastructure that is to be
accessible to all service providers is generally not considered State aid.

! O] No C 83, 11,4.1986. See also points 454 ro 464 of this Reporr,
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§ 3 — Environment

162. This year has been an important one for the relationship between
environment and competition policies. With the entry into force of the Maastricht
Treaty the environment has been given greater prominence. Article 130r(2)
provides that ‘environmental protcction requirements shall be a component of
the Community’s other policies’. This principle of integrating environmental
considerations into other Community policies was also a basic element in the fifth
Community action programme on the cnvironment ‘Towards sustainability’!
and was given substance in the communication in June on ‘Integration of
environmental objectives into other policies’.2 Competition must therefore,
as much as any other Community policy, take account of environmental
constiderations.

163. However, this effect of environmental considerations on competition
policy is not a one-way street. Competition policy when put into its proper
framework has a very important role to play in achieving environmental
objectives. 3

164. In the first place, one of the fundamentals of Community environmental
policy is the ‘polluter pays’ principle. When applied, this allows the price
mechanism, which ought to translate into costs the negative effects of a particular
process or good on the environment, to perform its signalling function which
forms the basis of a market economy. This pushes firms to convert environmental
costs into financial terms. The pressure of competition will therefore be one of
the mechanisms which will prompt businesses to reduce emissions in particular
by using less-polluting production and disposal techniques. In the longer term
these price incentives stimulate research to develop environmentally-friendly
products or production technologies, thercby putting the economy on a
structurally less polluting path.

165. This approach of relying on competition and the marker mechanism
is found in all environmental policy. In its communication on ‘Industrial
competitiveness and protection of the environment’,* the Commission clearly
calls for a vigilant competition policy. It states that ‘whenever possible

COM(92) 23.

SEC(93} 785/5 of 28.5.1993%.

Twenty-second Comperinon Report, points 75 to 77.
SEC{92) 1986 final,

b A b —
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[integration of competitiveness and the environment requires a strategy thar)
should be built around solutions based on the competitive functioning of
markets. This implies, in particular, emphasis on market-related instruments of
environmental policy’. A similar philosophy underlies other recent policies in
the environmental field. The Green Paper on civil liability for environmental
damage! puts the responsibility for environmental damage on the polluter and
consumer. The draft Directive on the prevention of pollution and integrated
pollution control? leaves a role for competition in determining the Best Available
Technology {BAT) to meet established standards.

166. The ‘polluter pays’ principle is taken a step further in the new environmen-
tal aid guidelines which set out the principles by which the Commission will
judge State aid for environmental protection.3 Clearly subsidies towards the
cost of dealing with pollution are not a straightforward application of the
principle, which would require all such costs to be borne by the polluter. Bur
they may be a second-best solution. The difficulty of applying the ‘polluter pays’
principle fully and at once has been recognized ever since the first framework
was issued in 1974, but over time the levels of subsidy have been progressively
reduced. The new guidelines further cut back on aid for adapting existing plant,
but, again in recognition of the ‘second-best’ solution thar subsidies may
represent, allows a higher rate of aid (up to 30%) for investment that goes
significantly beyond current environmental requirements. By establishing clearer
rules in these and other areas, the new guidelines will contribute to a more
effective conduct of environment policy in the Member States.

167.  Just as important as State aid policy is cooperation between companics
that can have effects that need to be analysed with respect to the competition
rules. For example, an increasing number of Member States are legislating in
the field of packaging waste to rake them out of the public waste disposal system
for household waste. This objective is to ensure that waste or other products at
the end of their useful life need to be either recycled or reused. 4

168. Cooperation berween companies is often the only way for them ro meet
these norms and run collection and retrieval systems privately. Several important
cases are currently under investigation. The DSD (Duales System Deutschland)

COM({93) 47.

COM(93} 423 of 14.9.1993,

See points 419 to 426 of this Report.

The Courr of Justice has confirmed that obstacles to free movement of goods within the mecaning of
Article 30 can be justified on cnvironmental grounds in particular where no Community measures have yer
been adopted {Case 240/83 [1985] ECR 331 and Case 302/86 [ 1988] ECR 4607).

A
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allows participating companies who pay a fee to place a ‘Griiner Punke’ on their
products, showing that the packaging will normally be sorted and can be
recycled. This case has been the object of 2 number of complaints which raise
several important issues. In particular the question must be asked whether it is
necessary that there be only one system, which gives rise to risk of monopoly
power, and whether participation in the system is a de facto necessity for
producers, particularly from outside Germany, to enter the German market, in
other words whether the system could be used as a barrier to entry to new
competition.

Similar issues are raised in another case under investigation relating to re-usable
plastic crates for the transport of fresh fruit and vegetables. In return for a fee,
IFCO (International Fruit Container Organization — set up by food traders)
undertakes to produce, supply, take back and clean these crates so as to permit
their re-use. The food traders informed their fruir and vegetable suppliers they
would ‘whenever possible, buy only goods delivered in TFCO crates’. They also
notified the system to the Commission. National and European association
groupings, on the one hand, of producers of carton board packages and, on the
other hand, of fruit and vegetable producers complained against the IFCO
system. The Commission is still examining the case but in early June 1933 it
issued a press release in order to clarify one specific question. The letter by
which the traders had informed their suppliers of the existence of the IFCO
system differed from the notification of that system in so far as it created the
impression that the traders would only accept IFCO-crates. According ro
the notification, the traders merely committed themselves to promoting the
IFCO-crates by using the minimum number of such crates judged necessary for
the safe start-up of the IFCO system. In its press release the Commission
informed the public at large that, at its request, the traders had written a second
letter to their suppliers clarifying this point.!

169. Another case that was decided this year is very interesting in showing the
Commission’s thinking in this complicated area. It concerns agreements between
water bottlers to standardize bottles so as to enable them to comply with
legislation requiring these bottles to be reusable if a system for their recycling
did not exist.2 A standard bottle has efficiency advantages, notably at the retail
level for sorting. With the introduction of the new German legislation,
membership of this system of standard bottles, whilst not a de jure requirement
for access to the German market, became a de facto necessity. Following a

1 Press release 1P[93) 430, 3.6.1993.
2 See point 240 of this Report.
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statement of objecrions in which the Commission highlighted the discriminarory
conditions of access to the system for non-German mineral water producers,
which seriously impeded their entry into the German market, the system was
changed. This contrasts with the situation several years earlier when the
Commission rejected a similar complaint because at that time other possibilities
for distributing mineral warers existed and membership of the system was not
necessary to have aceess to the market.

170.  This casc shows clearly that the Commission will examine carefully ali
agrecments between companies to see if they are indispensable to artain the
environmental objectives. It will be particularly vigilant to ensure thar such
agreements do not foreclose market entry to outsiders and that where membership
of the system is necessary for market access because there is no viable alternative,
then this membership will be given on non-discriminatory terms. In this respect
membership is treated in a similar way to access to essential facilities in regulated
sectors or transport (for example, ports).! The Commission in its analysis of
individual cases will have to weigh the restrictions of competition in the
agreement against the environmental objectives that the agreement will help
atrain, in order to determine whether, under this proportionality analysis, it can
approve the agreement.

171, Finally as regards the environment, the White Paper gives it a prominent
place in the new development model for the Community. The underuse of
labour-based resources is contrasted with the overuse of environmental resources
and capital-intensive methods of production. The development path laid our
builds on clements already being cstablished in environmental policy but wirh
renewed vigour and focus. The necessary role of competition policy in carrying
out the policy of sustainable development and the impact of this latter on the
application of competition policy will therefore be a further enhancement of the
two-way influence berween environment and competition described in this
chaprer,

—_—

' See point 234 of this Repurt.
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§ 4 — Culture

172.  The Maastricht Treaty introduced an innovation by devoting a specific
title to culture. This new Community policy has direct consequences for the
competition rules: Article 92(3) of the EC Treaty now provides thar, where aid
to promote culture and heritage conservation does not affect trading conditions
and competition in the Community to an extent that is contrary to the common
interest, it may be considered to be compatible with the common market and
therefore authorized. This important new provision will enable the Commission
to strike the necessary balance berween the requirements of cultural and heritage
promotion and the openness of trade and competition in the single market.

173. While the provision of an explicit legal basis in the Treaty for State aid
policy in the cultural field is welcome, this should not be taken to imply that the
Commission pursued a different policy in the past. The Commission’s consistent
practice has been to authorize State aid to promote culture and heritage
conservation as long as competition is not unduly distorted and thar the other
single marker rules are fully complied with. The Commission position with
regard to cinema and television was set out in last year’s Reporr. !

There are many local, regional and indeed national cultural subsidies which do
not distort competition or affect trade between Member States to any significant
extent. In such cases, Article 92 of the EC Treaty does not apply and the
Commission has no cause to intervenc. Where a subsidy does have distortive
effects, those effects are analysed in the light of the national and Community
policies being pursued and the impact on the beneficiaries® competitors. This
analysis pays particular attention to the principle of proportionality. The
Commission must ask whether the subsidy does no more than is necessary to
meet the objectives of the policy being pursued and whether the harm to
competitors outweighs the benefit of meeting the relevant policy objectives.

174. Culture, it is often said, is not a vulgar product like any other. This may
be so, bur artists, producers, distributors and indeed all the participants in the
process of cultural creation and heritage conservation frequently find themselves
in comperition with each other for audiences, advertisers and outlets. Accordingly,
it is as important in this field as in any other that the Commission should ensure
that competition is not unduly distorted and that wasteful subsidy races are
avoided.

T Twenry-second Comperinun Report, points 64 1o 6.
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In recent years, the Commission has raken a number of decisions which clarify
its position on culrural aid. Maintaining cultural diversity has been accepted as
a justification for support of the film industry, for subsidizing production of
television programmes in regional languages, for promoting the plastic arts and
for supporting the export of books to countries where the language of the
book is not widely spoken. Ways of reconciling cultural preservation and
non-discrimination have been found. Now that the EC Treaty has been amended
in the way described above, further clarifications may be expected without,
however, any fundamental shift in policy.

175. Protection of culture is also a concern that has always been borne in mind
in applying the competition rules thar affect businesses. Although culture is not
mentioned by name in Articles 85 and 86 of the EC Treaty, the Commission
takes account of the cultural dimension when investigating cases in the light of
those provisions. Yet the aim is not to frame a policy on culture or to make
value judgments in applying the provisions, but rather to assess business practices
with due regard to the repercussions they could have on the Community’s
cultural policy.

176.  One example of this concern has already been mentioned in the part of
this Report devoted to the audiovisual industry. Here, as elsewhere, the
Commission’s action is of course aimed in the first place at ensuring that
competition between firms is not distorted and that some firms do not try to
oust others through anti-competitive practices. The Commission’s action thus
also has the effect of preserving some plurality in the media, and this is
undoubtedly an effective means of promoting European culture. By stopping,
for example, certain operators restricting others from transmitting certain
pictures, the Commission wishes to see them disseminated as widely as possible
and is thus contributing indirectly to their distribution across the Community.

177. To take another, perhaps more striking example, the Commission is
currently investigating several cases involving resale price maintenance systems
for books. This is machinery set in place by publishers in several Member States
to prevent active price competition between publishers and between booksellers.
Without at all prejudging its final conclusions in these cases, the Commission
has in the past repeatedly stated that it could regard such resale price maintenance
arrangements for books as compatible with the competition rules provided that
they are individual and purely vertical. In other words, while the Commission
cannot agree to prices, pricing methods or conditions of sale being established
collectively by all publishers, it can, on the other hand, countenance a system
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whereby an individual publisher lays down the conditions of sale and retail
prices of his books in the bookshops. In taking such a stance, the Commission
is of course conscious of the need to afford some form of protection to publishers
of books produced in smaller print runs, a consideration which influences its
analysis of the conditions of competition. A system of individual resale price
maintenance protects booksellers offering ranges of books of more limited
appeal, and therefore produced in smaller print runs. This is another important
example of how the Commission reconciles the concerns of cultural policy with
application of the competition rules.
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§ 5 — Commercial policy

178. The links between competition policy and commercial policy, and more
specifically anti-dumping measures, have long been the subject of discussions. It
has even been proposud on occasion thart the anti-dumping rules be replaced by
the competition rules. This means, however, that the latter are viewed only in
terms of their application to business practices within the Community.

The Commission does not share this view. In jts White Paper on growth,
competitiveness and employment, it stresses the need to protect Community
industry against unfair practices in the Community by firms based in non-member
countries, by rtightening application of the anti-dumping rules. There are
therefore no moves at present to replace the instruments of commercial policy
with the competition rules.

179. This does not mean, however, thar the competition rules will not have to
play a key role in future in this area. Application of anti-dumping measures does
not enable Community industry to gain access to markets in certain non-member
countries where domestic manufacturers often organize themselves in such a
way thar foreign firms are to all intents and purposes excluded. Furthermore,
anti-dumping measures in the form of undertakings secured from manufacturers
or import quotas can even backfire by boosting the profits of non-Community
firms, because the products are sold in the Community at higher prices. If a
lasting solution is to be found to the difficulties facing Community industry in
this area, other instruments must therefore be used.

180. In the Commission’s view, the competition rules can constitute such an
mstrument. The example of the Community itself serves to show that competition
rules form an essential complement to the removal of State barriers to trade.
This is why the Community has always made it a special point to challenge
business practices that hinder marker integration. However, at the present time,
the efforts to liberalize world trade concern only State barriers and not private
barriers to trade. In the Commission’s view, it is therefore essential that global
competition rules be developed, and above all effectively applied, if Community
firms are to be able to operate under similar conditions to their competitors.

181. There are many possible approaches, and they are not mutually exclusive
in the Commission’s view. The most ambitious solution would undoubtedly be
the adoption of an international competition code, backed up by effective means
of enforcement. The Commission is also anxious to see competition rules
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included in agreements it concludes with non-member countries. Lastly, it has
concluded or is planning to conclude certain specific agreements in the
competition field with the competition authorities of some non-member
countries. These are essential preconditions if Community industry is to gain
unhindered access to third country markets. The new situation would stop firms
in those countries earning the large profits they currently make because their
domestic market has been closed off. An end would thus be put in the long run
to the economic conditions that allow them at present to engage in unfair
competition within the Community: if they were to continue to sell at extremely
low prices, either their products could be re-exported to their country of origin,
or Community firms could sell more cheaply than them on their home markets.
The economic conditions allowing dumping to take place would thus disappear.
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Chapter V

Application of the competition rules

§ 1 — Transparency

182. The Commission has for a number of years been making special efforts
to ensure that businesses and the public can gain easy and effective access to the
information they need to understand the Community’s competition policy and,
in the case of businesses, comply with its requirements on a day-to-day basis.
With respect to State aid in particular it is vital that the Member States’
governments and local authorities have access to the information necessary to
ensure that any plans they elaborate regarding the grant of aid comply with the
Community’s relevant procedural and substantive rules. This need for clear
information is regarded as one of the Commission’s priorities in the area of
competition policy. The Community’s competition policy will be fully supported
by business, policy-makers and the general public only if it is widely understood.
To achieve this aim the Community’s approach in this area must be fully
transparent.

In 1993 the Commission continued to take a number of measures to ensure that
this policy remains effective.

183. First, it appointed an information officer within the Directorate-General
for Competition, to whom companies and Community citizens may address
enquiries. The information office aims to present an accessible information
point both for general enquiries on competition policy and for specific questions
on points of law. The unit can be contacted by telephoning Brussels (32) 2-295
00 94 or by fax, Brussels (32) 2-295 54 37.

184. Second, the Commission has continued its efforts to increase the range of
publications and other sources of information that can be made available.

In addition to the publication in the Official Journal of the full texts of formal
decisions taken by the Commission pursuant to Articles 85 and 86, all major
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developments in individual cases and on questions of general policy are reporred
by press release. Thesc press releases are generally available, and can be consulred
through an on-line database, named RAPID, accessible by subscription with the
Commission. Furthermore a summary of these press releases appears monthly
in the Bulletin of the European Conmmunities, as well as annually in the
Competition Report. The Commission published for the first time in 1993 a
long press release outlining its activities in applying the competition rules over
the first half of the year. Another press release, covering the second half of the
year, was also published in early 1994.

A number of other projects are also nearing completion. A variety of brochures
on the Community’s competition policy are under preparation and will be
available during the course of 1994. Furthermore, a quarterly newsletter is
planned, which will update the business and legal community on recent
devclopments in an easily readable format.

185. Third, the Commission has been taking a number of measures aimed ar
increasing the inpur from industry and consumers on cases under active
consideration by the Commission. Thus, in merger cases and cases regarding
structural joint ventures falling under Article 85(1), the Commission publishes a
short notice in the C series of the Official Journal as soon as it receives the
notification, outlining the operation in question, and inviting third parties to
comment. In cases where the Commission is considering the adoption of a
formal exemption or negative clearance decision, it continues to publish a fairly
detailed notice under Article 19(3) of Regularion No 17 outlining the proposed
rransaction and its likely effect on the market in question and inviting third
parties ro comment before it adopts a final decision.

186. Fourth, the Commission has been furthering its policy of inviting
companics and their representatives to conract the Directorate-General for
Competition for consultations on individual cases prior to notification or the
lodging of a complaint. Such contacts are now standard procedure for cases
falling under the Merger Control Regulation, and the practice has been widely
welcomed by those involved. The Commission has therefore been informing
companies of this facility, in parricular in cases involving structural joint
ventures, where the new internal deadlines followed by the Commission make
close collaboration between the Commission and the companies in question
indispensable.

187. Lastly, special mention should be made of transparency in the field of
State aid. A new set of policy guidelines was issued in 1993 laying down the
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principles that will guide the Commission when assessing the compatibility of
State aid for environmental protection.! The Commission also adopted a notice
which standardizes the formats of notifications and the reporting requirements
on authorized aid schemes.? Commission staff met twice with experts from all
12 Member States in multilateral meetings.

188. The Commission also took practical steps, by issuing instructions to its
departments, to make legislative work more transparent. If there is to be an
active dialogue with the sectors and interests concerned and, more generally,
with European citizens, all these groups must be more thoroughly informed of
preparatory work prior to the adoption of legislative instruments.

The Commission is under a legal obligation to publish draft legislation it is
preparing only in the case of block exemption regulations.? It has undertaken
to publish in future all proposals for Council directives or regulations and all
draft directives, regulations or interpretative or policy notices which it inrends
to adopt in the field of the competition rules applicable to enterprises.

These drafts will normally be published in the Official Journal; texts other than
draft block exemption regulations will be published at the same time as they are
sent to the Member States. This will enable the Commission already to take
account of the reactions of interested parties when it holds consultations with
the national authorities.

1 See point 384 of this Report.

2 See point 385 of this Report.

3 See the Cuuncil enabling regulations: Articles 5 and 6 of Regulation No 19/65/EEC (Q) 36, 6.3.1965, p. 533}
and Articles 5 and 6 of Regulation (EEC) No 282171 (OJ 285, 29.12.1971, p. 46).
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§ 2 — Subsidiarity and decentralized application

189. The principle of subsidiarity, which is enshrined in the new Article 3b of
the EC Treaty, has from the outser been at the heart of the rules designed to
ensure that fair, effective and undistorted competition is maintained and
developed both in the Member States and at Community level. In the field of
restrictive agreements and dominant positions, Articles 85 and 86 of the EC
Treaty have always existed alongside similar provisions of national law, The
agreements and practices concerned are caught by the Community rules only
where they are liable to affect trade between Member States. A similar approach
has been taken by the Community legislator in allocating responsibilities for
merger control between the Community and the Member States: Regulation
(EEC) No 4064/89 provides for control by the Commission only where the
operations have a Community dimension. !

While the principle of subsidiarity is well established in competition policy, the
way it is put into practice is not always satisfactory, because the demarcation
berween matters that should be the responsibility of the Commission and those
that should be dealt with by the Member States is not always ideal. This applies
particularly to the dividing line drawn by the Merger Control Regulation
between the respective fields of application of Community law and the domestic
law of the Member States. Experience in applying the Regulation has shown
that very many operations which fall below the current thresholds do have a
genuine European dimension and therefore ought to be subject to control by the
Community. 2

The Commission will accordingly continue to press for a revision, in 1996, of
the turn-over thresholds laid down in Article 1 of the Merger Control Regulation,
which determine whether a merger is deemed to have a Community dimension.

190.  As far as action under Articles 85 and 86 is concerned, the actual wording
of the provisions prevents the Commission investigating restrictive agreements
or abuses of dominant positions whose foreseeable effects do not extend beyond
the confines of a single Member State: this is an area reserved for the national
authorities, which apply their domestic laws. On the other hand, neither the
Community nor the Commission is exclusively competent to deal with restrictive
agreements and abuses of dominant positions that produce their effects in several
Member States and consequently affect intra-Community trade. The national

! Twenty-second Competition Report, point 120.
2z See the part of this Report on merger control.
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autharitics can apply their domestic law in such cases; as long as the Commission
has nor initiated any proceedings, they can even apply the prohibitions laid
down in Article 85(1) and Article 86. The power to grant individual exemptions
under Article 85(3) is nevertheless reserved for the Commission {Article 9 of
Regulation No 17).

This pattern of responsibilities requires constant close cooperation between the
Commission and the national authorities to prevent overlapping investigations
that might lead to inconsistent or even conflicting decisions. It also points to the
need for a better division of labour berween the Community and the national
competition authorities. The Commission takes the view thar restrictive
agreements and abuses of dominant positions which, albeit appreciably affecting
intra-Community trade, produce most of their effects on the market of a single
country should be dealt with by the competition authorities of the Member State
concerned under the subsidiary powers conferred on them by Article 9(3) of
Regulation No 17. In accordance with that provision, the national authorities
could apply the prohibitions laid down in Article 85(1) and Article 86, either on
their own, or in conjunction with similar provisions of their domestic law.
Conversely, cases with a significant impact on competition either throughout
the Community or in a part of it that extends well beyond the confines of a
single Member State would be dealt with by the Commission alone.

Such a division of labour would not impinge on the Commission’s exclusive
powers under Article 9(1) of Regulation No 17 to grant individual exemptions
in pursuance of Article 85(3). National courts and authorities may be allowed
to apply Article 85(3) only for types of agreement that do not greatly jeopardize
effective competition and are covered by block exemption regulations. In other
cases, which must be examined individually, the grant of a derogation from the
ban on restrictive agreements requires assessment of complex economic situations
and the exercise of considerable discretionary power, particularly where different
objectives of the EC Treaty are involved. This task can only be performed by
the Commission.

191. The solution advocated above is fully in line with the policy of further
decentralizing the application of Articles 85 and 86 which the Commission has
been pursuing for several years. A first step in this direction was taken with
the adoption of a notice on cooperation between national courts and the
Commission. ! The Commission will henceforth endeavour to step up cooperation
with the competent national authorities in order to prepare the ground for

1 0JC39,13.2.1993, p. 6; Twenty-second Competition Report, point 299.
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their regular application of Community law. The annual conference of the
Directors-General for Competition of the Member States, held in Brussels on 15
October, was devoted exclusively ro this topic. Discussions are continuing within
an ad hoc working party composed of representatives of the national authorities
and of the Commission, which has the rask of examining what steps should be
taken in order to:

(1) make competition policy towards enterprises more effective throughout the
Community;

(ii) involve the competent national authorities more closely in implementing
that policy;

(iii) improve Community procedures; and

(iv) share our the case load more satisfactorily berween the Commission and
the Member States.

The Commission is convinced that these aims can be achieved without amending
Regulation No 17. The practical steps to be taken in this area will be set out in
a notice published in the Official Journal.

COMP. REP. EC 1993



APPLICATION OF THE COMPETITION RULES 109

§ 3 — Improvement of procedures

192. The Commission is continuing to look for ways of streamlining and
speeding up its procedures. This involves, firstly standardizing the requests,
notifications and reports submitted by the parties and the letters dispatched by
the Directorate-General for Competition and, secondly, improving the flow of
information on which the Commission bases its decisions. During the year,
considerable progress was made along these lines in connection with both the
monitoring of State aid! and the application of Articles 85 and 86.

‘Structural’ cooperative joint ventures

(a) Aims

193.  On 23 December 1992, the Commission adopted new internal procedures
to speed up its handling of ‘structural’ cooperative joint ventures.? These are
cooperative joint ventures (JVs) whose creation entails major changes in the
structure of the participating firms. The joint venture must therefore be more
than a mere legal arrangement chosen in order to coordinate the parties’
commercial policies: it must have an existence in its own right because it pools
a significant number of assets transferred to it by the parent companies,
particalarly in the production field and in connection with the manufacture and
marketing of certain goods.

It was necessary to speed up the Commission’s procedures in these cases in order
to give the firms concerned the degree of legal certainty they need when making
major investments as part of a medium- or long-term industrial and commercial
strategy. Under the Commission’s new internal rules, DG IV will therefore,
within two months of full notification of the agreement, inform the parties of
the outcome of its initial analysis and the probable duration of any administrative
procedure it intends to initiate.

194. This extremely short deadline can be met only if in-house measures raken
by the Commission are backed up by other rules on dealings berween the relevant
Commission departments and businesses. The basic aim is to ensure that
‘structural’ cooperative JVs notified to the Commission are handled efficiently.

I See point 385 of this Report,
2 Twenty-second Competitior Report, points 122 to 124,
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This is all the more necessary as the number of such notifications is on the
increase. A sound economic and legal assessment can be made within two
months only if the Commission has, right from the start of its investigation, full
information on a number of factors to be taken into account, in particular the
activities of the firms taking part and of the groups to which they belong, their
size and marker shares, the nature, role and importance of the joint venture and
the structure of competition on the relevant markets.

(b) Planned measures

195. These aims cannot be achieved through normal administrative practice
developed under the procedural rules currently in force (and followed up to the
end of 1992 in the case of ‘structural’ cooperative JVs too).

The present version of form A/B is drafted too imprecisely to guide notifying
firms towards the essential questions on which a joint venture is assessed in the
light of Article 85(1) and (3). The administrative procedure is all too often
prolonged unnecessarily because DG IV has to draw up additional questionnaires
for the firms concerned and awair their replies.

In order to make a correct analysis of the structure of the relevant markets and
the conditions of competition prevailing on them, DG IV often has to request
information also from third-party firms, which causes further delays. Publication
of the main points of the notification under Article 19(3) of Regulation No 17
does not provide a solution o the problem: it cannot take place until the end of
the investigation, since it presupposes that the Commission has already come to
an {albeit provisional) view of the case. Publication of this notice, which is
intended to elicit comments from competitors and business partners of the firms
concerned and from consumers and consumer associations, therefore falls too
late 1o help the case officer in his preliminary investigation.

196. The answer to the problem lies in changes both to administrative practice
and to some of the underlying rules. The procedure for handling ‘structural’
cooperative JVs should be modelled on the merger control procedure, which
also requires a swift economic and legal analysis. Much depends hete on the
firms concerned showing an open and cooperative attitude.

In the interests of speeding up procedures, the Commission is prepared to allow
contacts berween its departments and firms even before a notification is made.
Where appropriate, preparatory meetings can prove useful in enabling DG IV
to plan its investigation more effectively. The Commission has also extended to
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‘structural’ cooperative JVs its pracrice of publishing in the Official Journal a
summary of the notification shortly after receiving it. The publication of such
summarics is modelled on that required by Article 4(3) of the Merger Control
Regulation and is intended to prompt third parties to react: it is important for
DG IV to have any comments from them at the beginning of its investigation.
The legitimate interests of the firms concerned must of course be protected; the
notice will therefore be confined to a short factual description of the agreement,
without any comment on its merits, and will be published only with the consent
of the parties.

Other measures need to be taken to ensure that notifications fully serve their
purpose and to streamline the administrative procedure. To those ends, the
current rules must be changed. The Commission intends to adopt a new
regulation to replace Regulation No 27, which will be broadly similar to
Regulation (EEC) No 2367/90 on merger notifications, and to draw up a new
version of form A/B based on form CO.

197. In view of the importance of these measures both for the business
community and for the competition authorities, the Commission is currently
engaged in extensive consulrations with the Member States and the interests
concerned. It has also requested the EFTA Surveillance Authority (ESA) to give
its opinion. An initial exchange of views with the Member States was held in
early December at a meeting of the Conference of National Government Experts,
which representatives of the ESA attended as observers. Parallel consultations
are continuing with business and trade interests. The Commission hopes to be
able to adopt the new regulation together with the revised form A/B during the
first half of 1994, after second reading of the texts by the Conference of National
Government Experts,

The Commission intends to streamline its procedures in areas other than
cooperative joint ventures too. DG IV’s experience in applying the planned rules
will be decisive in determining to what extent the new system for handling
‘structural’ link-ups can be extended to other individual cases.

The right to be heard

198. As part of an ongoing review of its procedures in applying the competition
rules the Commission has given special consideration in 1993 to those that
guarantce the right to be heard. The Commission has been examining how its
existing procedures can be improved, and has had three principal objectives in
mind. First, to ensure that undertakings thart are the subject of proceedings under
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the competition rules have the fullest possible opportunity of expressing their
views on any objections raised by the Commission; second, to ensure thar the
Commission is fair and objective in carrying out these procedures and is seen to
be fair and objective by the undertakings concerned; and third, to reduce o the
minimum the administrative burden placed both on the companies concerned
and the Commission.

Although the existing procedures have worked well in the past, and problems
have arisen in very few cases, areas have been identified where there is room for
improvement. These areas concern the information given to parties on
documentary evidence in the Commission’s possession (access to information)
and the role of the Hearing Officer.

Access to information

199. The disclosure to the parties of any relevant information is an essential
part of the procedure that guarantees the right to be heard.! In a number of
cases over the years the European Courts have emphasized the imporeance,
when granting access to such information, of:

{i) ensuring that all the documents on which the Commission relies in ics
Statement of Objections are disclosed to the interested parties;?

{11} ensuring that, as part of the effective exercise of the right to be heard, the
Commission not only reveals the documents that are used as evidence
against the undertaking, but also those in its favour:?

(iti) the need to take particular care in handling confidential information.*
Article 20 of Council Regulation No 17 requires that ‘without prejudice to
the provisions of Articles 19 and 21, the Commission and the competent
authorities of the Member Srates, their officials and other servants shall not
disclose information acquired by them as a result of the application of this
Regulation and of the kind covered by the obligation of professional
secrecy’,

The Commission’ has highlighted the difficulty in reconciling this requirement
in certain cases with that of access to all relevant information. The Commission

! Case 85/76 Hoffmuann-La Roche 1979 ECR 461, paragraphs 9 to |1,

For example, Cases 43 and 63/82 VBVE and VBBE v Commission | 19834 ECR 19; Case 62/86 AKZO[1991}

ECR [-3359.

P Case T-7/8% Hercudes v Commission §1991] ECR U-1711, paragraph 34 Case T-10/8% Hocehst v
Commission 11992] ECR [1-629, paragraph 34.

* Case 33/85 ANZO/ professiomal secrecy {1989] ECR 1963 paragraphs 26 to 30: Sisteenth Comperition

Report, point 126; Joined Cases 42 and 136/84 BAT v Commtission | 1987 | ECR 4487, paragraph 21.

Eighteenth Competition Report, point 43,
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notes that confidential information includes not only documents containing
business secrets but also other proprietary documents belonging to an underraking
which may not wish to make them accessible to third parties or parties involved
in the proceedings. It was emphasized that extensive protection for confidential
information is necessary, but, exceprionally, that the confidential nature of
documents does not preclude their disclosure where the Commission relies upon
the information in question as necessary evidence of an alleged infringement of
the Community rules.! In principle, therefore, given the need to ensure the
confidentiality of the information supplied to it, the Commission considers that
documents it receives pursuant to its powers under Regulation No 17 should be
disclosed only where they are necessary to enable the undertakings in question
effectively 1o exercise their right to be heard. Such documents include those
containing information favourable to the party concerned.

200. In the Eleventh Competition Report? the Commission indicared its
willingness to allow undertakings access to the file on the case, and in the
Twelfth Report3 clarified the rules applicable to such access:

‘Undertakings are informed of the contents of the Commission’s file by means
of an annex to the statement of objections or to the letter rejecting a complaint,
listing all the documents in the file and indicating documents or parts thereof to
which they may have access.

They are invited to come and consult these documents on the Commission’s
premises. If an undertaking wishes to examine only a few of them the Commission
may forward copies. However, the Commission regards the documents listed
below as confidential and accordingly inaccessible to the undertaking concerned:

{i) documents or parts thereof containing other underrakings’ business secrets;

{ii) internal Commission documents, such as notes, drafts or other working
papers;

(iii) any other confidential information, such as documents enabling complain-
ants to be identified where they wish to remain anonymous, and information
disclosed to the Commission subject to an obligation of confidentiality.

Where an underraking makes a justified request to consult a document which is
not accessible, the Commission makes a non-confidential summary available.’

1 Case 85/76 Hoffman-La Roche{1979] ECR 461, paragraphs 13 10 14.
2 Points 22 10 25,
1 Points 34 1o 35.
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In the Eighteenth Report, the Commission further developed these rules with
respect to multi-handed cartel cases, specifying that documents ‘can be made
accessible to parties to proceedings, either by access to the file or by the sending
of copies, according to the circumstances’.

In CBR and others v Commission, the Courr of First Instance stated that the
‘procedure for access to the file in competition cases is intended to allow the
addressecs of a Statement of Objections to examine evidence in the Commission’s
files so that they are in a position effectively to express their views on the
conclusions reached by the Commission in its Statement of Objections on the
basis of that evidence’.

201. In the light of its experience in individual cases since the Eighteenth
Report and recent Court judgments on this matter, the Commission has decided
to consolidate and clarify its practice.

First, it has found that the practice of sending copies of all the documents or
information that are to be made accessible to undertakings which are subject to
Commission proceedings with the Statement of Objections offers advantages
over the examination of the file at the Commission’s premises. Undertakings in
any event almost invariably take copies of all the documents available to them,
and thus the procedure of sending a copy of the documents that are to be made
available saves time and expense. This practice will therefore be the general rule
in future.

Second, the practice of sending a list of all the documents in the Commission’s
file with an indication of documents or parts thereof to which the undertaking
in question may have access, while not indispensable to ensure that companies
receive all the documents necessary for them to make their views known on the
Commission’s objections, is useful. Thus, in all future cases the Statement of
Objections will be accompanied by the documents available to the undertaking
in question, together with a list of all documents on the Commission’s file. This
list will indicate the number of the document on the file, identify its nature and
state whether access to the document is being given.

Third, the Commission has found thar the description of the documents that
can be disclosed to the undertakings contained in the Twelfth Competition
Report is insufficiently precise, and has led to a degree of confusion, particularly
in cases involving a number of different undertakings. This confusion has
resulted partly from the imprecision of the term ‘the file’. When access to files

1 Joined Cases T-10, 11, 12 and 15/92 [1992] ECR 11-2667, paragraph 38.
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was introduced, in 1982, ‘the file’ consisted of the documents passed from the
Inspection Directorate within DG IV to the operational Directorate, responsible
for further processing the case. The file therefore contained only the information
considered necessary and relevant for further scrutiny of the case in question.
Access to files therefore related to a limited number of documents; the documents
irrelevant or unnecessary to the Commission’s case had already been separated
from ‘the file’ by the Inspection Directorate. In 1984 this system changed, and
the operational Directorates within DG IV became responsible for all aspects of
prepating cases. The term ‘the file’ thereafter applied to all the documents in
the possession of the Commission that were collected during rhe investigation.

202. In almost all infringement cases the Commission collects a large amount
of documentation during its investigation. Only a small fraction is normally
used as evidence of an infringement, and much of it may be irrelevant to the
case in question, Furthermore, much of the information in the file, having been
gathered using the Commission’s powers under Regulation No 17, is confidential
in nature. Many of the documents will be confidential vis-g-vis some of the
undertakings in question, but not others. Experience over the last few years has
shown that since the nature of ‘the file’ has fundamentally changed, as it now
contains a number of irrelevant documents, it is no longer practicable to apply
the categorization of documents that can be disclosed to underrakings during
access to file set out in the Twelfth Competition Report. This applies particularly
to cases involving a significant number of undertakings. !

In such cases, therefore, the Commission has been following the guidelines set
by the European Courts regarding access to files in the cases mentioned above.
With the Statement of Obijections the Commission sends a copy of all the
documents on which it is relying to establish the existence of an infringement. It
also sends any documents that, on the basis of a careful examination of the file,
appear to go against or contradict the Commission’s case (known as ‘exculpatory’
documents). If an undertaking thereafter makes a reasoned request that the
Commission re-examine its file to determine whether it has any further
documents which concern a specified matter that the underraking considers
useful to its defence, the Commission will do so, and forward any such
documents. In any case, before granting access to files, the Commission will
have particular regard to the legitimate interest of undertakings in the protection
of their business secrets. As to other confidential information, the Commission
will ensure that the identity of informants who wish to remain anonymous

! The Commission’s right to exclude irmelevant documents was expressly recognized by Advocate-General
Warmner in Case 30/78 Distillers Company [1980] ECR 2229,
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vis-a-vis the parties is kept secret, and that sensitive commercial information is
not disclosed if disclosure would have a significant adverse effect on the supply
of such informarcion.

Given this experience, and the need to apply a single procedure, the Commission
will henceforth adopt the abovementioned practice in all cases. The Commission
is convinced that this procedure, whilst being efficient and practical, wil] give
undertakings all the necessary opportunities to exercise fully their right to be

heard.

The role of the Hearing Officer

203.  The post of Hearing Officer was created in 1982.! This has been widely
welcomed, and is generally seen as an important addition to the mechanisms
that ensure the fairness and objectivity of the handling of cases by the Commission
and also reassure undertakings that they will be treated objectively and fairly.
This point was repeatedly emphasized by participants at the conference on
procedures held by the Commission in September 1993.

In the light of the views expressed during the conference, and of the modification
in the procedure for granting access to file explained above, the Commission
has reconsidered the role of the Hearing Officer.

204.  Although the rules ensuring that the firms concerned and third parties
have the right to be heard have worked satisfactorily on the whole, the fact
remains that there is stilt room for improvement. By transferring decision-making
powers concerning the rights of the defence to the most appropriate level, namely
the Member of the Commission with special responsibility for competition, who
would in turn delegate them to the Hearing Officer, the Commission could lend
greater efficiency to its procedures in the competition field and enhance legal
certainty for businesses.

205. The role of the Hearing Officer should therefore be significantly extended,
to cover the following areas:

(i} Deadline for reply to the Statement of Objections. An undertaking may
consider thar the deadline imposed upon it for reply to the Statement of

b Twelfth Comperition Report, points 36 to 37. The mandate of the Hearing Officer was revised in 1990 ro
take account of the adoption of the Merger Control Regulation (Twenticch Competition Reporr, Annex).
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Objections is too shott. In such a case, the Hearing Officer should decide
whether or not an extension to this deadline should be granted.

{ii) Access to relevant information. It is important that undertakings should be
confident that the Commission carries out its responsibilities regarding
access to information carefully, fairly and objectively, and, subject to
the obligations imposed upon it regarding confidentiality, discloses all
documents that may be favourable to the undertakings concerned in
preparing their defence. The Hearing Officer can play a useful role in this
respect. While it is neither possible nor appropriate that the Hearing Officer
should carry out the initial examination of the file to determine which
documents can and should be sent to the undertakings concerned,! he or
she should exercise the functions of an arbiter once these documents have
been sent, and access to the file has therefore taken place. If, on the basis of
the list of documents in the Commission’s file sent together with the
Statement of Objections and of its own knowledge of the case, the
undertaking has reasonable grounds to believe that it should receive
additional documents, the Hearing Officer should examine any such request
and decide on its merits. Requests would, however, need to be reasoned
and sufficiently specific to enable the Hearing Officer to carry out this
function.

(iii) Right of third parties to be heard. The Hearing Officer should also be given
the right to decide whether third parties should be allowed to intervene in
procedures concerning individuals, businesses or associations of businesses.
Under the present rules, natural or legal persons proving sufficient interest
have the right to be heard. The Hearing Officer is undoubtedly in the best
position to decide on their requests.

(iv) Hearings. The right to be heard is one of the fundamental principles of
Communiry law. However, the different legislative instruments laying down
the organizational arrangements? start from the principle thar those
concerned and third parties must submit their comments in writing within
the period specified by the Commission; hearings are only an additional
possibility. Except where the Commission intends to impose fines or
periodic penalty payments, the persons, businesses or associations of
businesses concerned by the procedure must supply proof of a specific
interest in support of their request to be given an opportunity to put their

1 See points 199 10 202 of this Report.

2 See Article 7 of Regulation No 9%63/EEC, Article 7 of Regulation (EEC) No 1630/69, Aricle 11 of
Regulation (EEC) No 426{)/88, Article 10 of Regulation {EEC) No 4261/88, and Articles 13(1) and 15 of
Regulation (EEC) No 2367/90,
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case orally. This means, conversely, that cases can arise where there is no
longer any point in granting the parties such a possibility, particularly
where they have already had ample opportunity to explain their position in
writing and there has since been no significant change in the facts of the
case or the legal position. As regards the right of third parties to be heard,
it is usually sufficient to give them an opportunity to submit written
comments.! These may, however, exceptionally have a legitimate interest
in developing their views orally; the Commission is furthermore fully
entitled ro grant of its own initiative interested or third parties an opportunity
to make oral statements at a hearing. Since the Hearing Officer is responsible
for organizing hearings, logic dictates that he should also have the task of
deciding who is to be allowed to speak at hearings.

(v) Business secrets and other confidential information. In performing the
abovementioned tasks, the Hearing Officer should also be able to decide
which items of information supplied by a firm and contained in the
Commission’s file can be communicated to other firms or published. Access
for interested and third parties to the information contained in files held by
the Commission is limited by its obligation to protect firms’ legitimate
interest in their business secrets not being divulged. This is a general
principle of Community law which has been given practical expression in
all the competition regulations. Other information of a confidential nature
provided by firms is made available by the Commission only in so far as it
is essential to enable other persons or firms fully to exercise their right to
be heard. The Commission endeavours above all to protect sensitive
commercial information which, if divulged, would cause significant prejudice
to its originator.

The Hearing Officer is seen as the most appropriate person to decide what may
be divulged to third parties, while complying with the procedure laid down by
the Court of Justice in AKZO.2

206. It is expected that the mandate of the Hearing Officer will be amended in
carly 1994 to reflect these changes.

Standardization of deadlines for replies

207. Inorder to strike a reasonable balance between, on the one hand, sufficient
protection of the rights of the defence and the Commission’s obligation to have
infringements ended swiftly and, on the other hand, the need to make allowance

1 Joined Cases 209 to 215 and 218/78 Fedetab [1980] ECR 3135, 3232.
2 Case 53/85 [1986] ECR 1985,
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for the Commission’s staffing shorrage and also the availability of execurives of
the firms involved and their lawyers, DG IV has now decided to ‘standardize’
the deadlines for replying to statements of objections.

The first situation concerns the main procedure. In cases of average importance,
a general period of two months will be granted, and for complicated cases, a
period of three months. An extra two weeks will automatically be allowed when
these general periods fall at Christmas or Easter, and an extra one month will
be granted automatically where the periods include all or part of the month of
August. At the most, then, a maximum period of four months will be set from
the outset in complicated cases that fall within the holiday period. Nevertheless,
unlike practice followed in the past, these fairly long periods will not normally
be extended.

The second situation concerns expedited procedures, for example where interim
measures are being considered. These cases must be handled extremely quickly
in the interests of the parties concerned. Only the minimum period of two weeks
provided for in Article 11 of Regulation No 99/63 will therefore be granted here,
and without any extension,
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§ 4 — Commission activities {quantitative description)

208. On 31 December 1993, the Directorate-General for Competition had a
staff of 411, of which 51% were A grade staff (including 24 national experts
seconded to the Commission). Of the manpower available, 44% was allocated
to work under Articles 85 and 86 of the EC Treaty, 12% to merger control cases,
3% to work under Article 90 of the EC Treaty, 21% to State aid cases, 9%
to international relations and coordination and 11% to data-processing,
documentation and other support duties. The total number of staff employed
had increased by 1% from its level on 31 December 1992, as a result of the
allocation of new posts and a new procedure for converting appropriations into
posts.

(a) Articles 85 and 86 of the EC Treaty

On 1 January 1994 there were 1 231 cases pending under Articles 85 and 86 of
the EC Treaty: more than 300 fewer than on 1 January 1993. The reduction is
due to DG IV’s continued efforts to clear the backlog. Of the ‘backlog’ cases, all
of which had been pending for several years, half had been overtaken by events
{for example, because the agreement notified was no longer in force), and the
other half were notifications of insurance agreements that proved compatible
with the block exemption regulation adopted by the Commission in late
December 1992. Now that the backlog-clearing exercise is more or less complete,
the number of cases pending cannot be expected to fall in future; it may even
rise. Speedier handling of notifications, particularly in the case of ‘structural’
cooperative joint ventures, could, for example, encourage firms to notify their
agreements more frequently.

The reduction in the number of cases pending chiefly concerned notifications;
the proportion of complaints and own-initiative procedures grew slightly, The
Commission’s workload on 1 January 1994 consisted of a little over 60%
notifications (749} and slightly more than 25% complaints (335), while the
remainder (147} were the subject of an own-initiative procedure. The number
of complaints has remained roughly at the 1992 level and has therefore not been
affected by the judgment of 18 Seprember 1992 in Automec II (Case T-24/90),
in which the Court of First Instance stated that the Commission has considerable
discretion to reject complaints. The Commission uses this discretion with
moderation; it admittedly refers complainants to national authorities or courts
more often than before, particularly where it is sure that these channels will
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enablc their problem to be solved, but it does continue to handle with all the
necessary care complaints in which it sees an important Community dimension,
Complaints, being necessarily controversial, also normally take longer to deal
with than notifications: it is revealing to notc that while the total number of
cases concluded in 1993 (832) was twice as high as the number of new cases
registered (404), the proportion is reversed as far as complaints arc concerned,
since 37 cases of this kind were terminated (of which five by formal decision)
and 107 new complaints were received.

A rtotal of 12 cases were closed in 1993 by formal decision. Apart from the
definitive rejections of complaints already mentioned {five in all}, these comprised
three prohibitions {Zera/Montedison-Hinkens/Stibler, AICAI/CNSD and Audi-
tel), three exemptions (Eurovision, charging structures for combined transport
and Grundig) and one negative clearance {Institute of London Underwriters). A
request for interim measures was rejected in the Sealink case.

Since the beginning of 1993, some 25 notifications of ‘structural’ cooperative
joint ventures have been handled by means of an expedited procedure. Under
this procedure, DG IV informs the parties concerned of its (provisional or
definirive} assessment within two months of receiving the notification, (The
two-month period does not start to run unti] the notification is complete.) The
new version of notification form A/B, a draft of which is currently being
discussed with the national authorities and business circles, is intended to enable
firms to submit all the necessary information to DG IV immediately on
notification. Along the lines of the standard practice followed in cases falling
within the scope of the Merger Control Regulation, notifications of ‘structural’
cooperative joint ventures will systematically be summarized in a notice published
in the Official Journal, inviting comments from third parties.

Some of the 25 cases notified since the beginning of 1993 are still pending because
DG IV requested the notifying parties to supplement the information they had
already supplied. Most of the other cases were settled within the two-month
period. In six cases, however, DG IV made only a provisional assessment within
the period: in three of these, it had to send a warning letter to the parties
{(Potacan, Pasteur-Mérieux and Coca Cola/Nestlé); in two other cases, it
published a notice in the Official Journal under Article 19(3) of Regulation No
17, announcing that it intended to take a favourable view of the notified
agreements {Eurosport Mark 1l and International Private Satellite Partners); in
a sixth case, it informed the parties of its intention to publish such a notice
(Fujitsu + AMD),
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(b) Mergers

As far as work under the Merger Control Regulation is concerned, a total of 58
cases were closed during the year {60 in 1992). The vast majority of mergers (50)
were cleared at the end of the first phase (46 in 1992). Three mergers were given
the go-ahead at the end of the second phase (5 in 1992): while authorization of
the Pilkington/SIV merger was not subject to conditions or obligations, the
Commission attached conditions to its decision to allow the KNP/Bithrmann/
URG and Kali+Salz/ MDK/ Treuhand operations. The four remaining cases were
found not to constitute concentrations within the meaning of the Regulation
(9 in 1992), but three of these were subsequently examined in the light of
Article 85 under the expedited procedure (Philips-Thomson-Sagem, Pasteur-
Meérieux/Merck and BT/MCI). One case was referred to the national authoritics
{McCormick).

Of the 50 cases closed at the end of the first phase, 24 were found to be
concentrative joint ventures, a number comparable to that of the structural joint
ventures examined under Article 85 of the EC Treaty.

Lastly, the Commission authorized nine mergers under Article 66 of the ECSC
Treaty.

{c) State aid

In the State aid field, some 435 cases were concluded by a decision {502 in 1992).
These can be broken down into 399 decisions to raise no objection (455 in 1992)
and, of those cases in which the Article 93(2) procedure had been initiared,
19 positive final decisions (31 in 1992} and seven negative final decisions,
including two partly negative or conditional decisions (6 in 1992). The remaining
ten measures (the same number as in 1992) include decisions to refer matters to
the Council under Article 95 of the ECSC Treaty, one injunction under Arricle 88
of the ECSC Treaty {Ilva) and one appropriate measure under Article 93(1).

The Commission initiated the Article 93{2) procedure in some 30 cases (as in
1992},

The Commission registered 361 new cases during the year (558 in 1992), of
which 475 concerned notified aid (452 in 1992), 85 non-notified aid (102 in 1992)
and one an existing aid scheme (8 in 1992). The reduction in the number of
unnotified aid cases is heartening because it shows thar the Member Srates are
fulfilling more scrupulously their obligation under Article 93(3) of the EC Treary
to notify all planned aid to the Commission.

The above figurcs of course relate only to aid cases handled by DG IV.!

! For a table giving overall sratistics on the work of DG 1V and the other departments handling aid cases
{DGs VI, VI and X1V}, see Annex [11.C to this Report.
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Chapter |

Main decisions and measures taken by the Commission

A — GENERAL

§ 1 — Horizontal agreements

209. Horizontal agreements, i.c. those concluded between firms at the same
production and marketing stage, may take many forms. They may range from
price-fixing or market-sharing agreements between manufacrurers to agreements
designed to promote joint research and development of new products. The
Commission is determined to take vigorous action against genuine cartels, the
effect of which is to deprive consumers of the benefits of undistorted competition.
This attirude has been reflected once again this year in the investigations being
carried out in a number of economic sectors against firms thar have been
involved mostly in market sharing. It should be noted, however, that the
identification and combating of such practices requires a major effort on the
part of the Commission, notably in terms of manpower. It is for this reason that
such procedures are sometimes very lengthy. None the less, since cartels must
be eliminated completely, the Commission is resolved to deploy all the resources
necessary to take effective action against them.

210. The Commission takes a different artitude to agreements designed to
establish forms of cooperation between firms that allow them to improve their
productivity, while at the same rime benefiting society as a whole. The clearest
example of such cooperation is agreements under which the parties set up a joint
venture. While it is aware that, in certain instances, this type of operation may
be 2 means of concealing a cartel, the Commission is in favour of such agreements
because of their advantages. It has moreover introduced an accelerated procedure
for dealing with such cases.! As explained earlier, the aim was also to ensure

1 See point 77 of this Report.
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that parties did not opt for a particular legal structure because of the procedural
advantages they could derive from it in their dealings with the Commission,
rather than basing their decision solely on the operation in question. The key
element in assessing the compatibility of such forms of cooperation with the
Community competition rules must be their effects on the relevant market rather
than the nature of the agreement.
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§ 2 — Vertical agreements

211. Article 85(1) of the EC Treaty does not make any distinction between
horizontal and vertical agreements. Vertical agreements are agreements between
firms at different stages in the production and marketing process. From the very
outset of the implementation of Regulation No 17, the Court of Justice has
made it clear that vertical agreements could infringe Arricle 85 of the EC Treaty.
Since then, numerous Commission decisions have been taken against such types
of agreements. However, a number of block exemption regulations have also
been adopted for agreements of this type. There is no disputing that vertical
agreements are an appropriate instrument for enabling cerrain firms to enter
new markets, Distribution agreements may help to increase competition between
different brands, without requiring massive investments by the new entrant. The
benefits which vertical agreements can provide explains the support given to
them in the block exemption regulations. However, they can also be used to
restrict market access for other firms. The Commission has accordingly always
adopted a cautious attitude to such agreements. The Grundig case dealt with
this year illustrates this approach. In this case, the Commission agreed to renew
an individual exemption for the selective distribution network set up by Grundig
for the sale of certain electronic equipment. In its analysis, the Commission took
account of the impact which the agreement could have on consumers, but also
of the fact that there was competition on this market berween the various

brands.

212. To get a clear understanding of this attitude, which has been endorsed by
the Court of Justice, it is important to see the competition rules laid down in
the EC Treaty in their overall context. They are aimed not only at protecting an
economic system, but they are also an instrument for promoting the establishment
of a genuine inrernal market. Their purpose is to ensure that private obstacles
to trade do not replace the government obstacles that have gradually been
removed. As far as vertical agreements are concerned, the Commission’s
approach has accordingly always been based on a rwo-stage analysis under
Article 85 of the EC Treaty. Firstly, the exclusive nature of a contractual
relationship between a producer and a distributor is viewed as restricting
competition, since it limits the parties’ freedom of action on the territory covered.
Secondly, the agreement may normally be exempted under Article 85(3) of the
EC Treaty if it does not contain any provisions that create absolute territorial
protection for the distributor or, at any rate, does not objectively have such an
effect. This reflects the fundamental concern of the Treaty to ensure genuine
freedom of movement for goods in the single market. The analysis carried out
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by the Commission thus goes beyond discussion of the merits of vertical
agreements in terms of competition. One of the cases dealt with this year is
particularly revealing in this respect. In the Zera-Montedison case, an exclusive
dealing agreement together with national approval procedures resulted in the
prevention of all parallel imports into Germany. The Commission took action
in the case because the situation created ran counter to the achievement of a
genuine internal market, since, through their agreement, the parties wanted to
use the differences between national legislative provisions to prevent any scope
for consumers to take advantage of cheaper prices in other Member States.
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§ 3 — Abuse of a dominant position

213. A review of the decisions taken by the Commission and of the judgments
delivered by the Court of First Instance confirms a trend noted earlier. There is
increasing evidence that conduct which is in principle accepted when it relates
to firms having limited market shares may become objectionable where the
relevant firms are in a dominant position. Such firms must therefore be
particularly careful if they are to avoid infringing the rules laid down in Article 86
of the EC Treaty.

The point might even be made that, in certain situations, a firm in a dominant
position is actually under an obligation to cooperate with its competitors. As
explained earlier,! the owner of essential infrastructure must, in certain cases,
allow other firms non-discriminatory access to the infrastructure so that effective
competition can take place. Any other arrangement would mean that the
dominant firm would maintain its privileged position, making it virrually
impossible for other firms to obtain market access. Consequently, while it is
true that Article 86 of the EC Treaty does not challenge the existence of dominant
positions, it is also true that the concept of abuse is defined broadly, which
restricts appreciably the types of action in which a dominant firm can engage.

Though it draws a distinction berween firms in a dominant position and those
which are not, this approach cannot be described as discriminatory. If one looks
at the effects which such behaviour can have on competition, it is clear that the
behaviour of a dominant firm, because of its market power, can have a much
greater impact than that of a smaller firm, There are therefore grounds for
requiring dominant firms to be more cautious in their conduct.

1 See point 40 of this Report,
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B — ANALYSIS OF INDIVIDUAL DECISIONS AND MEASURES

§ 1 — Setting-up of joint ventures and other forms of cooperation

214. The first cases covered by the new accelerated procedure for assessing
cooperative joint ventures were dealt with this year, It will be recalled that, in
addition to the amendments made to a number of block exemption regulations
last year, the Commission stated that it would endeavour to give firms an
indication of whether or not their agreement was compatible with Article 85 of
the EC Treaty within two months of notification. A number of the cases
mentioned below benefited from such accelerated processing. As indicated
earlier, 25 cases were handled this way.! Only some of them are discussed in
this chapter, but others are summarized in Annex IILA.1.

Philips-Thomson-Sagem

215. The Commission cleared the creation of a joint venture company called
Flat Pane] Display BV (FPD) under Arricle 85 of the EC Treaty. The parents of
the joint venture are Philips Electronics N.V., Thomson Consumer Electronics
S.A. and Sagem.

FPD will be active in the development, design, manufacture and sale of active
matrix liquid crystal displays (AM-LCD). AM-LCDs are used inter alia for
direct view TV modules, consumer and professional projection displays and
datagraphic modules.

AM-LCDs belong to a family of technologies currently referred to as liquid
crystal displays (LCD), which, in turn, are one of the alternative technologies,
under various degrees of development, generally known as flat screen technol-
ogies.

FPD will be the first European company capable of producing very large series
of screens. It was expected FPD would start mass-production in 1993. It will
have its own process and product development departments, facilities and
personnel. Its production will be made available to third parties worldwide.

The share capital of FPD will be held by Philips (80%), Thomson (10%) and
Sagem (10%). However, in spite of its majority, Philips alone will not be in a

! See point 208 of this Report.
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position to adopt a number of strategic decisions without the support of at least
one of the other shareholders. In addition, the parties envisage other companies
joining as new shareholders in FPD.

The agreement establishing FPD was originally notified under the provisions of
the Merger Control Regulation on 8 December 1992. However, by formal
decision issued on 18 January 1993, the Commission decided that FPD did not
constitute a concentration within the meaning of Article 3 of the Merger Control
Regulation. Subsequently, and at the request of the parties, the notification was
converted into a notification within the meaning of Article 4 of Council
Regulation No 17.

The Commission, therefore, assessed the proposed joint venture from the point
of view of the application of Article 85 of the EC Treaty and came to the
conclusion that the notified cooperative joint venture fell under the scope of
Article 85(1).

This conclusion was mainly supported by the fact that the parent companies,
given their remaining activities within the AM-LCD field, in the LCD field in
general and in respect of other types of flar screens, as well as in respect of
cathode ray tubes (where Thomson and Philips are very important players on a
worldwide basis), have to be considered as being potential and even acrual
competitors either among themselves or in respecr of the joint venture.

However, the Commission considered that the conditions for the granting of an
individual exemption to FPD were fulfilled in the present case.

In particular, the Commission ascertained thar the joint venture is going to be a
means for the parent companies to develop and sustain mass-production in
Europe of new high technology products in a field where competition from
foreign suppliers (mainly Japan) is strong, where production and marketing
within a tight time schedule on an economically viable scale is essential and
where the technical and industrial framework is uncertain.

In addition, screens manufactured by FPD will be sold to sophisticated buyers (i.e.
consumer electronics manufacturers, car manufacturers and telecommunications
equipment manufacturers) to be integrated either in existing families of products
or in completely new ones that will enlarge the range of products offered to
consumers.

This aspect is also important because such purchasers can represent an effective
counterweight to the joint venture.

Finally, the Commission was convinced that the joint venture is not a means for
the parent companies to eliminate competition either in respect of displays in
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general or AM-LCDs in particular. In respect of the latter, it can be said that a
new technology will be put into production in the EC. More importantly, this is
a sector in which the market is worldwide. Consequently, the important position
acquired by the joint venture in the Community must be seen in a global context.
In this instance, it is apparent that the new entity will not have a dominant
position on the market.

For the reasons mentioned above and given the urgency of the case, which is
part of a wider programme supported by the Commission under the Esprit III
programme, the case was closed by means of a comfort letter sent to the parties.

This important case was one of the first in which the new internal rules for the
assessment of cooperative joint ventures of a structural nature were applied.

Alenia-Honeywell

216. Under the new internal procedure for the accelerated assessment of
cooperative joint ventures of a structural nature, the Commission also cleared
the setting-up of a cooperative joint venture company created in Iraly between
Alenia Spa, an Italian company specialized in acronautics, and Honeywell Inc.,
a US enterprise manufacturing computers, under Article 85 of the Treaty of
Rome. The new company, Space Controls Alenia-Honeywell (SCAH) will
design, develop, manufacture, sell and support four space control products
based on Honeywell’s technology. Those products will be sold to subcontractors
who will integrate them into sub-assemblies. These will then be further integrated
by prime contractors to form a complete satellite.

The share capital of SCAH will be held 60% by Alenia and 40% by Honeywell.
The management board of SCAH will consist of five members, three appointed
by Alenia and two by Honeywell. Although decisions on the ordinary course of
business will be adopted by simple majority, unanimity will be required in
respect of the business plan and the operational and R&D budgets.

The Commission considered that although the joint venture had all the
characteristics of a normal firm, it was mainly an instrument in the hands of the
parent companies to serve a number of strategic purposes. Alenia will become a
more vertically integrated prime contractor in the field of satellites, and
Honeywell will break into the European space market.

The Commission, therefore, assessed the joint venture under Article 85 of the
EC Treaty and came to the conclusion that the creation of SCAH qualified for
negative clearance because the parent companies were not actual or potential
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competitors either in the satellites ficld in general or in the components market
in particular. In fact, they operate at different levels in the marker place.

However, the Commission raised objections against a number of very stringent
non-compete post-termination obligations and asked the parties to modity
and/or delete them. Indeed, these obligations were not ancillary to their
agreement since they were not necessary to the realization of the operation.
Once they did so, a comfort letter was sent to them.

International Private Satellite Partners (IPSP)

217. The Commission sent a letter of intent to the parent companies of IPSP,
a joint venture company that was set up in the form of a limited partnership
organized under US Law. The parent companies of ISP are, on the one hand,
subsidiaries of companies specializing in the manufacture or launching of
satellites and, on the other, subsidiaries of telecommunications companies. IPSP’s
aims are twofold. Firstly, it provides international business telecommunications
services to businesses in Europe and North America using its own satellite
system on a ‘one-stop shop’ basis. Secondly, it offers bulk transmission capacity
to third parties, to the extent that the capacity of the satellites is not fully utilized
by IPSP or its partners.

The first of these markets has developed because of the need of multinational
firms to have rapid telecommunications between their various subsidiaries. IPSP
will operate on the second market only if demand for services on the first is
lower than anticipated.

In its letter of intent, sent in the framework of the new accelerated procedure
for the assessment of cooperative joint ventures of a structural nature, the
Commission informed the parties of its preliminary conclusion thart the notified
agreements might qualify for negative clearance under Article 85 of the EC
Treaty. Subsequently, it published a notice pursuant to Article 19(3) of Regulation
No 17.

Intrax

218. The Commission cleared the arrangements whereby PTT Telecom B.V,,
the public telecommunications operator {TO) in the Netherlands, and Nederlands
Omroepproduktie Bedrijf N.V. (NOB), the main television facilities house in
the Netherlands, have set up a joint venture company, Intrax B.V., to provide
‘Satellite News Gathering’ services both within and outside the Netherlands:
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satellite news gathering involves the use of transportable equipment allowing
for the rapid audio-visual registration and transmission of television signals via
satellite from remote locations not served by the terrestrial nerwork. This case
was notified before the new procedure for accelerated decisions was set up by
the Commission,

This case illustrates an increasingly common phenomenon whereby TOs join
together with companies not operating in the telecommunications area in order
to venture into new, not strictly telecom-related business activities. In each case
of this type, on top of the traditional analysis of cooperative joint ventures under
the competition rules, the Commission must examine whether the still existing
special and/or exclusive rights of the TO in question cause its participation in
the joint venture company to place the latter in an unjustifiably favourable
position vis-d-vis competitors.

In the case at hand, the Commission found that satellite news gathering service
providers who wish to compere with Intrax on the Dutch market are not faced
by any major barriers to entry.

() The uplinking of signals ro satellites, traditionally an activity reserved
exclusively for the TOs, was liberalized in the Nethertands in 1991 as far as
satellite news gathering is concerned.

(i) Furthermore, as far as capacity on satellites is concerned, PTT Telecom
has assured the Commission that as Signatory to international TO-run
satellite-operating consortia such as Eutelsat, it will deal with Intrax on the
same footing as competing companies.

(iti) Even when uplinking in the Netherlands these companies are free to acquire
capacity on Eutelsat satellites via the Signatories in at least France, Germany
and the United Kingdom. As a third possibility, capacity is available on
independent satellites not belonging to the TO-run consortia.

(iv) In countries other than the Netherlands, Intrax will be subject to the same
operational constraints relating to uplinking and satellite capacity as its
competitors.

In view of these circumstances, the Commission published its favourable atritude
to the operation in the Official Journal which did not give rise to any comments,
The Commission has now closed the file by means of an administrative comfort
letter (negative clearance type), after consultation of the national competition
authorities.
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§ 2 — Service sector
CNSD

219. On 30 June, the Commission took for the first time a decision finding
that the adoption by a trade association of a tariff that had to be applied by its
members when they provided services, even if their activity is considered to be
a profession, constitutes an infringement of the Community competition rules.

The Commission received several complaints from Community firms in respect
of difficulties encountered in Italy in carrying out customs clearance operations.
One of the complaints related to the decision by the Consiglio Nazionale
degli Spedizionieri Doganali {CNSD-National Council of Customs Agents) of
21 March 1988 setting the tariff to be applied by customs agents when providing
services linked to customs clearance operations.

The occupation of customs agent is regulated in Italy by Law No 1612 of
22 December 1960 and by various implementing measures.

In order to operate as a self-employed customs agent, authorization is necessary
and registration in the national register is compulsory. Administration of the
national register is entrusted to the CNSD, which draws up the agents’ tariff. It
thus established, on the basis of suggestions from the departmental Councils,
the tariff of 21 March 1988, which replaced the tariff approved on 16 April 1970,
and all the increases made to that tariff berween 1970 and 1988 through a
coefficient of increase.

The restrictions of competition resulting from the CNSD decision of 21 March
1988 on the marketr for the services provided by customs agents to firms
importing or exporting in Italy are as follows:

(i) the setting of a tariff of fixed minimum and maximum rates, from which
individual operators may not derogate, for each transaction carried out by
customs agents;

(i) the imposing of mandatory invoicing arrangements, such as separate
invoices.

Although the rariffs set by the CNSD are subsequently approved by ministerial
decree, such approval does not in any way alter the fact thar the CNSD’s
decisions are decisions by an association of undertakings. Decisions derogating
from the tariff, for example, do nor require the Minister’s approval, which
shows that the tariff is set autonomously.
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An appeal against this decision has been lodged before the Court of First
Instance,

The Commission is now examining the conformity of Italian Law No 1612 of
22 December 1960 with Community law and, in particular, with Articles 3(f)
and 5 read in conjunction with Article 85 of the EC Treaty and has decided to
send a letter of formal notice to Italy on the matter. The aim is to verify the
extent to which the Law might have infringed the provisions of the EC Treaty
by obliging the CNSD to conclude anti-competitive agreements.
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§ 3 — Audiovisual sector
EBU

220. The Commission granted an exemption under Article 85(3) of the EC

Treaty to the Eurovision system operated by the European Broadcasting Union
(EBU).

The EBU is the association of European broadcasters entrusted with providing
a service in the public interest, Its members are mostly public-sector television
or radio broadcasting organizations. Although some private broadcasters belong
to it, they are subject to a number of obligations reflecting the public interest
task assigned to them. Purely commmercial broadcasters are not admitted as
members.

The Eurovision system operated by the EBU and its members consists of
exchanges of television programmes, especially sports programmes, and the
joint purchasing of the relevant broadcasting rights. The joint purchasing of
broadcasting rights for international sporting events restricts competition,
because of the combined purchasing power enjoyed by EBU members in joint
negotiations. However, the system makes for a number of improvements,
notably rationalization and cost savings, which benefit members from small
countries in particular, allowing them to show more sports programmes and
programmes of better quality than would otherwise be the case. In addition,
cooperation between members facilitates cross-border broadcasting, which
contributes to the development of a genuine European broadcasting market.

The EBU members also agreed to grant non-member channels contractual access
to the sports programmes in question under a new scheme of rules submirted to
the Commission on 26 February 1993. The new scheme allows non-member
channels access not only for deferred transmissions and the broadcasting of
extracts, but also for live transmissions of sporting events which the EBU
members do not themselves broadcast live. More restrictive clauses in a previous
scheme which had given rise to criticism from non-members were removed at
the request of the Commission. As a result, access is now easier for third parties.

Auditel

221, On 24 November, the Commission adopted a decision finding that the
agreement between Auditel’s shareholders to use only the Italian television
audience ratings measured by the company infringed the Community competition
rules.
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The decision was adopted in response to a notification by Auditel of the system
it had established in Italy for measuring and disseminating television audience
ratings. Auditel’s shareholders are divided into three groups:

(i) the public television channel,
{ii} the private television channels,

(ili) the associations of the following operators: advertisers, advertising agencies
and organizations dealing in advertising rechniques.

The cost of the aperation is borne by the first two groups.

Article 11 of the agreement setting up Auditel provided that shareholders must,
in their activities, with regard to overall audience ratings (audience share figure
for a specific time-period), use exclusively Auditel’s measurements, the sole aim
being to avoid disagreements on audience shares and distortions in the
information provided to the public by the press, radio or television, In practice,
Article 11 seemed to be intended to prevent a ratings war between the main
Italian television channels.

This requirement constituted a restriction of competition in that it deprived
shareholders of any freedom to use other figures. The ratings are the basis on
which advertisers and operators decide on the size of their advertising budgets,
how to allocate them between the different media and for which media of the
same type to opt,

The exemption requested was refused because the restriction contained in
Article 11 was not indispensable and led to the total elimination of competition,
Auditel deleted Article 11 of the agreement shortly before the decision was
adopted.
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§ 4 — Energy

Electricidade de Portugal/Pego project

222. On 26 Jaouary, Electricidade de Portugal S.A. (EDP) notified to the
Commission a number of agreements concluded in 1992 between EDP, National
Power PLC, Electricité de France and Empresa Nacional de Electricidad S.A.
and their respective subsidiaries, concerning the purchase and operation of a
coal-fuelled station at Pego.

The notification concerned a project for the purchase and operation — on a
build, own, operate and transfer basis — of a coal-fuelled power station
(consisting of two units) at Pego, Portugal, whereby the generator, to be
jointly-owned by National Power PLC {United Kingdom), Electricité de France,
Empresa Nacional de Electricidad S.A. {Spain) and Electricidade de Portugal
S.A., agreed to purchase the project from EDP and to supply power from units 1
and 2 to EDP.

The power station is expected to have an installed capacity of 614 megawatts
and each of units 1 and 2 to have a capacity of 307 megawatts. The selection of
the generator has been the result of a call for tenders at an international level.

After having examined the notified agreements, the Commission informed the
parties in March that it was unable to accept the clause providing for an
exclusivity of supply for 28 years on the ground that for the full duration of the
contracts the generator would be prevented from delivering electricity to
consumers other than EDP either in Portugal or in other Member States. The
exchange of views that followed that letter resulted in EDP proposing significant
modifications which it subsequently agreed to implement.

The principal changes were:

(i} the capacity and output of the power station will be provided exclusively
to EDP for the first 15 years;

{ii) there will be a ‘first option’ system for the remaining 13 years of the
contract, allowing the Generator to sell to third parties outside the franchise
system if there is surplus capacity which is not required by the grid. Under
this “first option’ system the generator will compete with the grid in seeking
to find an outside market {either in the Portuguese free system or in another
Member State) for its capacity.
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On 30 September 1993, the Commission published a notice pursuant to Article
19(3) of Council Regulation No 17 announcing that as a result of these
modifications and having regard to the expected development of electricity
supply conditions in Portugal stemming from Decree Laws 99/91 and 7/91, the
Commission intended to take a favourable position in respect of the agreements.
No observations from third parties were received.

The result of the examination by the Commission’s Directorare-General for
Competition was that the parties had provided sufficient justification for an
exemption to be granted by the Commission in accordance with Article 85(3) of
the EC Treaty taking into account the significant modifications introduced into
the agreements originally notified and the legal possibilities for the introduction
of competition in the energy sector offered by the new regulation in force in
Portugal for the electricity sector {(Decree Laws 99/91 and 7/91).

The arrangements reflect Portugal’s policy of introducing competition in
electricity generation through a competitive bidding process.

The new legal framework distinguishes between two types of electricity systems,
one serving a franchise market and one serving a free market. Franchise
customers {wha may buy electricity from only one source) will be differentiated
from free market customers (who may purchase from any available source) by
an electricity consumption threshold.

At present in the franchise system, EDP {which has a public supply obligation)
carries out the functions of generation, transmission, distribution and supply.
The generator under the Pego agreements will be fully integrated in the franchise
system.

The free market system envisages free access to the transmission and distribution
systems. A free market system is developing. Since the adoption of Decree
Law 99/91 establishing the broad lines of the future organization of the electricity
sector in Portugal, a number of small producers and auto-producers have
managed to gain a total market share of around 5%. In the very long term, the
free marker system is expected to cover 20-25% of the market. The possibility
of establishing the free market system would result essentially from the fact that
other producers could be in a position to supply energy under better conditions
than EDP,

It should be noted that customers will be free to leave one system in favour of
the other, Initially only the largest consumers will be allowed to move from the
existing system ro the free one. The distriburion companies will be enritled to
buy a percentage of their needs (initially 10-15%) on the free system. It will also
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be possible for generators to build their own transmission lines. This system
offers competition in both the generation and the supply of electricity. Free
market customers are entitled to conrtract freely for their electricity supplies with
different generators or other suppliers who can compete for their custom.
Moreover, free market customers will have the possibility of open and transparent
access to the existing transmission and distribution grids.

Under the ‘“first option’ system introduced into the agreement the generator
would not be prevented from delivering electricity to consumers other than EDP
either in Portugal or in other Member States after the first 15 years and for the
remaining 13 years of the contract.

It was considered that the notification under consideration could be dealt with

by means of an administrative letter based upon the conditions of Article 85(3)
of the EC Treaty.

Logistical collaboration agreement between REPSOL and BPMED
in the Canary Islands

On 14 April, by standard comfort letter, the Commission authorized an
agreement notified on 2 March by REPSOL S.A. and BPMED S.A. on the joint
operation by them of logistical plant for the storage and handling of petroleum
products. Through the intermediary of a new company, Terminales Canarios
S.A., in which REPSOL §.A. and BPMED S.A. each have a 50% stake, new
facilities for the storage and transport of petroleum products are available in the
Canary Islands, not only for these two companies, but also for any other
companics that might be interested.

In view of the particular characteristics of this marker, which is supplied almost
exclusively by the Canary Islands’ only refinery, the Commission took the view
that the agreement made it easier for new operators to set up there, by increasing
the logistical facilities available and, in particular, imports of petroleum products
from the Spanish mainland and/or other Member States.

Disma

223. Under an agreement between certain oil companies and the managing
company of Milan's Malpensa Airport, a joint venture was created under the
name Disma for the installation and operation of equipment for storing jet fuel
and transferring it to supply points on the site of the new airport. The
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Commission demanded, and obtained, certain changes needed to guarantee
non-discriminatory access for the companies operating on this market.

The agreement envisages the creation on the site of the airport of a new fixed
aircraft-refuelling installation essentially comprising a fuel and lubricant depot
directly linked via underground pipelines to supply points. This will enable fuel
to be transferred direct from the depor’s pipelines and pumping equipment
without the use of the traditional tankers. Once it has been completed, this
equipment will be the only means of refuelling aircraft at the new airport.

224. At the outset, the Commission acknowledged that the technological
characteristics of the Disma installations would enable jet fuel to be stored and
transported advantageously in terms of Community environmental legislation,
particularly with regard to traffic and air pollution. Moreover, the advantages
benefit not only the oil companies burt also the customer airlines and their users.

However, the initial version of the agreements notified to the Commission
contained clauses preventing non-Disma companies from having access on
non-discriminatory terms to the joint venrure’s services. For one thing, the
almost insurmountable obstacles making impossible in practice the transfer of
holdings in Disma to third parties prevented the latter from gaining access to
the market. The founding members had also agreed to impose significantly
higher charges on non-members. Some users of Disma’s installations and services
were thus forced to accept unequal conditions for equivalent services, and this
placed them at a competitive disadvantage.

In view of the foregoing considerations, and given the more important role that
Milan Malpensa Airport is likely to play as regards air transport in the
Community, a sector which is gradually being liberalized, the Commission
initiated proceedings with a view to eliminating these unjustified barriers to
access and ensuring neutrality and equality of treatment for all users of Disma’s
installations, it being borne in mind that all oil companies, whether or not
members of the joint venture, have to use these installations to supply their
customers. The members of Disma have therefore proposed a uniform tariff
although actual charges are on a sliding scale according to the quantities of jet
fuel supplied. The principle of a sliding scale can be justified by the existence of
fixed costs associated with the services supplied to each customer.

The parties to the agreement finally agreed that access by firms not participating
in the capital of Disma should be made easier once Malpensa’s static refuelling
system is operational.

The Commission took the view that the agreements concerning the Disma joint
venture were then compatible with the common market. Accordingly, it adopred
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a favourable position in their regard and terminated the proceedings by standard
comforr lecter.

Texaco Ltd

225. In November 1992, Texaco Ltd notified an agreement establishing a
service station franchising system. It requested that agreements concluded with
managers for the operation of service stations and integrated on-site shops be
cleared under Regulation (EEC) No 4087/88 granting block exemption for
franchising agreements.

Texaco wanted not only to sell fuels and petroleum products marketed under
its name, to which Regulation (EEC) No 1984/83 on the application of
Article 85(3) of the Treaty to categories of exclusive distriburion agreements
could have applied, but also to organize a network of service stations and shops
that would distribute foodstuffs, tobacco, newspapers and car-related articles
using a common name and presenting the contract premises in a uniform
manner, would possess know-how and would receive commercial and technical
assistance.

The Commission took the view that the contracts complied with all the
conditions laid down in Article 1 of Regulation No 4087/88. The contract
provides in particular for obligations relating to the use of a common name or
shop sign, a uniform presentation of contract premises and the communication
by the franchisor to the franchisee of substantial know-how, including training
and substantial information relating to management, administration and finances
and to the promotion, storage and presentation of products to consumers. The
requirement laid down in the contracts that only Texaco fuel be sold is also in
line with the exemption criteria provided for in the Regulation.

With regard to the on-site shops, the Commission took the view that the
requirement that the franchisees must always have available certain brand
products specified by Texaco was lawful. For each category of product sold, the
franchisee is required to sell Texaco’s specified brand product, while remaining
free to sell competing products of his choice, provided that such products comply
with minimum quality criteria. The franchisor may require part of the shop’s
shelf-space to be reserved for the display of such brand products.

Texaco has also set up a centralized purchasing system for the designated
products. Under the system, Texaco negotiates purchasing terms with manufac-
turers and wholesalers and identifies those with the lowest prices. It can obtain
much cheaper purchasing terms than those which could be offered individually
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to franchisees. If franchisees decide to participate in this system, they are then
required to purchase all the products selected from Texaco’s designated suppliers.
However, they are free to purchase other products from suppliers of their choice.

Following discussions with the Commission, Texaco made it clear that the
purchasing system was optional and that it was not antomatically linked to the
franchising contract. The system has advantages in terms of discounts and
rebates, but the franchisee is free to participate in it or not as he wishes and can
withdraw from it at any time.

On the basis of these clarifications the Commission took the view that the
agreement notified by Texaco, including its motor vehicle fuel distribution
aspect, complied with the provisions of Regulation (EEC) No 4087/88/CEE.

Service station agreements in Spain

226. With regard to the application of Regulation No 1984/83 (concerning
exclusive purchasing agreements) to service stations, the Commission was able,
on several occasions, to clarify and define more closely certain aspects of the
scope of the exemption and, in particular, the restrictions of competition that
ruled our its application.

In the particular context of the recent abolition of the Spanish oil monopoly,?
the Commission examined the contracts negotiated by the Spanish refineries
with service station operators under the former monopolized network when it
was still legally reserved to Spanish refiners’ products. The contracts were
exclusive supply contracts entered into for a period of 10 years as from the date
of abolition of the monopoly.

The Commission took the view that the contracts were not compatible with
Regulation (EEC) No 1984/83: as the service station operators were legally and
economically dependent, the entry into force of the contracts at a different time
from that at which they were signed meant de facto thar they were concluded
for an indefinite duration or for a period of more than the 10 years provided for
in the Regulation. The Commission also chalienged the arrangement whereby
the exclusive supply requirement covered not only motor vehicle fuels, bur also
lubricants sold in the service stations concerned.

Since the Spanish refineries demonstrated their willingness to amend their
agreements so as make them compatible with the Regulation and since, for this
purpose, the 10-year period for the exclusivity arrangements will commence on
! See point 362 of this Repart.
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the date the agrecment was signed and will apply only to motor vehicle fuels,
except in cases where the supplier has made a lubrication bay or other lubrication
equipment available to the service station operator, the Commission decided
that it would probably close the case, by means of a standard comfort letter.

Service station agreements in the Canary Islands

226{a}. In responsc to a complaint lodged by the Association of Petroleum
Product Distributors in the Canary Islands against Texaco Petrolifera S.A.,
challenging the compatibility with the relevant Community rules' of the
exclusivity agreements signed by that company in the Canary Islands, the
Commission sent Texaco Petrolifera $.A. a statement of objections on 23 Decem-
ber 1991. In the Commission’s view, the exclusive purchasing agreements
negotiated by the company with service station owners in the Canary [slands
constituted an infringement of Article 85(1) of the EC Treaty, since some of the
clauses {notably those concerning the duration and scope of the exclusivity
arrangcments relating to the sale of motor vehicle fuels and the arrangements
for setting the pump prices of the products) went beyond the limits ser by
Regulation (EEC) No 1984/83.

On 28 January 1992, Texaco Petrolifera S.A. replied to the Commission’s
statement of objections.

At the same time, the Commission sent requests for information pursuant to
Article 11 of Council Regulation No 17 of 6 February 19622 to all the established
oil companies that had negotiated exclusive purchasing agreements with service
station operators in the Canary Islands similar to those negotiated by Texaco
Petrolifera S.A. These included Shell Espaiia S.A., Distribuidora Industrial S.A.
(DISA) and Mobil Qil Espafia S.A.

As a result of the Commission’s representations, both Texaco Petrolifera S.A.
and the other companies that had signed exclusive purchasing agreements
indicated that they were prepared to bring their agreements into line wich the
Community rules applicable. For this purpose, the companies proposed {and the
service station operators agreed) that addenda be signed to adjust the clauses in
the agreements that the Commission had objected to.

Since most of the service station operators concerned signed such addenda and
since, consequently, they had once again demonstrated their willingness to

| Commission Regulation {EECY No 1984/83 of 22 June 1983 on the application of Article 85{3) of the Treaty
to categories of exclusive purchasing agreements.

First Regulation implementing Articles 85 and 86 of the Treaty, amended and supplemented by Regulation
No 39, by Regulation No 188/63/EEC and by Regulation {EEC) No 2822/71.
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continue their business relationships with the company of their choice for a
period not exceeding 10 years in accordance with the conditions provided for in
Regulation No 1984/83, it was decided on 8 February 1993 to close the case. In
the situation described there was less need to continue examining the case at
Community level, and so the comperent national authority took up the complaint.

It is thus the Spanish competition authority that will deal with the case of the
small number of station operators who have refused to renew the agreements
put forward by the companies. Furthermore, since Article 85{1) has direct effecr,
there is nothing to prevent the complainant from raising before the national
judicial authorities the problems of comparibility with Community law of
exclusive purchasing contracts that are not exemptable under Regulation (EEC)
No 1984/83. This case provides a good illustration of the subsidiarity and
decentralization policy pursued by the Commission.
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§ 5 — Motor vehicles

Cooperation agreements between Peugeot and Fiat involving the
Sevel joint venture

227. The Commission continued its scrutiny of the agreements concluded by
Fiat and Peugeot for the joint production of vehicles intended for specific
segments of the automobile market., The agreements concern the manufacture
at two plants of three types of vehicle. Sevel Val di Sangro produces
medium commercial vehicles, while Sevel Nord produces light commercial and
multi-purpose vehicles.

The medium commercial vehicles are the fruit of an initial collaborative venture
agreed on 29 June 1978, to build the Peugeot J§, Citroén C25 and Fiat Ducato,
with the vehicles still to be marketed separately through the parties’ own
distribution networks. The Commission approved this agreement by administrat-
ive letter on the ground that it was aimed at promoting research into and the
development of a new product. A subsequent agreement was concluded to
enable the firms to replace the abovementioned vehicles with new products
better suited to a changing market. The Commission proposes to approve the
extension of the collaborative venture to include the new products by a formal
decision, to which it intends, however, to attach conditions designed to ensure
the maintenance of genuine competition between Fiat and Peugeot in the
distribution of such vehicles throughout the common market. It has already
published a notice in the Official Journal seeking the views of interested parties.

The joint production of multi-purpose vehicles and of light commercial vehicles
is a new venture covered by a more recent agreement. It concerns not only the
chassis, which is common to all models, but also the engines and bodies.
Following a detailed examination of the notification which was made by the
two parent companies as a precautionary measure, the Commission found that
the agreement was covered by Regulation (EEC) No 418/85, which exempts
under Article 85(3) of the EC Treary certain agreements concerning joint research
and development: the two firms can therefore continue the research undertaken
jointly, and subsequently entrust to Sevel Nord the manufacture of the vehicles
in question.

Rover Group

228. Between 1986 and 1990, Rover Group operated a system in the United
Kingdom by which it set a ceiling on the amount of discount that a customer
should receive on some of its models. Rover Group’s authorized Rover dealers

COMP. REP. EC 1993



148 COMPETITION RULES APPLICABLE TO ENTERPRISES

were allowed the normal dealer margin of 15%, but a further 2% margin
(payable for compliance with dealership srandards) was not paid over in the
event of the dealer exceeding fixed discount levels. This practice was a clear
breach of EC competition rules because it restricted price competition between
dealers.

Rover’s senior management terminated the practice, following which they
voluntarily notified the changes they introduced to the United Kingdom’s Office
of Fair Trading and subsequently to the Commission. In order to remedy the
situation Rover informed its dealers that the discounting policy previously
pursued had been abandoned. Furthermore, the Rover Group undertook to
reimbursc dealers any margin which had been withheld from them. Finally, after
discussions with the Commission, Rover agreed to contribute the sum of
UKL 1 million to the funding of two projects designed to benefit consumers who
purchased motor vehicles in the United Kingdom. However, this does not affect
the rights of individual consumers to claim compensation against Rover or any
Rover dealer, or prevent the UK authorities from taking action under national
law.

Under the circumstances the Commission does not propose to initiate official
proceedings in this case.

The Commission sees to reorganization of the distribution of Fiat
spare parts in Italy

229.  Acting on a complaint from Cicra, the Iralian association of manufacturers
of spare parts and accessories, the Commission contacted Fiat Auto to lead it to
modify its system of distributing spare parts for its cars in Italy.

Under Italian law a motor manufacturer may obtain a legal monopoly over
body parts for which it seeks registration as industrial designs. Fiat Auto availed
itself of this opportunity and was therefore entitled by law to the exclusive
supply of certain parts, Moreover, the discounts granted to distributors of spare
parts for all Fiat products were closely bound up with the discounts offered on
spare parts covered by the monopoly. These discounts also depended on a
purchasing threshold accepted by each distributor.

Alongside its motor vehicle distribution nerwork, organized in conformity with
Commission block exemption Regulation (EEC) No 123/85, Fiar had set up a
system of exclusive distribution through a network of 315 dealers specializing
in the distribution of spare parts. The Regulation covers the distribution of parts
only in so far as it is linked to the distribution of motor vehicles. Fiat had ceased
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to have such a homogeneous system of exclusive and selective distribution and
therefore lost the benefit of the block exemption, at least as regards the spare
parts sector.

Following the Commission’s intervention, Fiat decided to modify its system of
discounts as from 1 January 1994 to bring it into line with the competition rules.
In particular, it proposed to abandon the discount intended to deter distributors
from selling to customers from outside their area, scrap the LIT 99 million
purchasing threshold that distributors had to reach before they qualified for
discounts, and abolish any link between the discounts granted on parts covered
by an industrial design right and the discounts granted on other spare parts, The
effect of these discounts was to limit access by third parties to the marker in
spare parts for Fiat vehicles.

Fiat also decided to abolish the network of distributors specializing in the sale
of spare parts. There are some 750 such distributors in Italy, 315 of whom have
been appointed ‘authorized Fiat distributors’ in return for their agreeing to tie
themselves to Fiat through an exclusive dealing agreement known as the ‘CSR’,
Because of their number the Commission granted Fiat a five-year grace period
in which to terminate these exclusivity agreements as and when they come up
for renewal. This new palicy of Fiat’s will mean more competition in the marker
for spare parts because independent spare parts manufacturers will be able to
sell to a group of customers to which they were hitherto denied access.
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§ 6 — Transport

(a) Sea transport

East African Conference

230, InSeptember, the Commission terminared the proceedings it had initiated
in 1991 against the liner conference operating in rrade between Europe and East
Africa (the EAC} and member shipping companies in respect of the length of
notice companies wishing to leave the conference had to give.

The Commission had acted originally in response to a complaint lodged in June
1989 by Compagnie Maritime Belge (CMB) against the EAC in respect of the
obstacles the conference had placed in the way of CMPB’s introduction of a
non-conference service. The dispute between the parties dates back to the time
when CMB decided it was not going to serve the trade in question any longer as
a member of the conference, and offered a new liner service competing directly
with that provided by the EAC.,

The EAC thereupon went to court and also referred the matter to arbitration in
an attempt to prevent the service from being introduced before 31 December
1990, the date on which it considered that the notice given by CMB could have
the effect of releasing that company from the various obligations and geographical
restrictions contained in the conference agreement.

CMB argued that the clause in the agreement relating to the length of nortice to
be given in order to leave the conference was not covered by the block exemption
granted to liner conferences.! The clause provided for a minimum period of
notice of 12 months, such notice to expire only at the end of a calendar year.

The Commission found that the current arrangements for giving notice could
restrict, for a period of up to two years less one day, the freedom of a member
shipping company wishing to leave the conference in order to offer a
non-conference service as an outsider.

It acknowledged that the requirement of the giving of notice to leave a conference
was a normal contractual provision: conferences involved a certain amount of
coordination of schedules and capacity, and the withdrawal of one of the
members could cause disruption. It found, however, that in the present case the

' Article 3 of Council Regulation No 4056/86, O] L 378, 31.12.1986,

COMP. REP. EC 1993



MAIN DECISIONS AND MEASURES TAKEN BY THE COMMISSION 151

period of notice provided for in the conference agreement was unreasonably
long and constituted a restriction of competition. As the provision in guestion
did not satisfy the conditions necessary for it to benefit from the block exemption
granted to liner conferences or from an individual exemption, it was therefore
automatically void under Article 85(2) of the EC Treaty.

231, In the Commission’s view, the notice-giving clauses in conference
agreements are closely linked to effective non-conference competition from
outsider companies, which constitutes the main counterweight to the block
exemption granted to liner conferences. The Commission must ensure not only
that existing outsiders are not hampered by restrictive practices on the part of
conferences benefiting from exemption, but also that a company belonging to a
conference can become, within a reasonable period, an outsider offering a service
competing directly with that offered by the conference.

The Commission considers that the maximum period of notice required of a
member before it can leave a conference withour incurring any penalty should
not as a rule exceed six months and in some cases might even be shorter, and
that it should be possible for such notice to be given at any time.

The EAC having amended its conference agreement as requested by the
Commission, the Commission decided to terminate the proceedings without
adopting a formal decision.

Trans-Atlantic Agreement

232. Almost all shipping lines in the Europe/US trade are parties to this
agreement, which has the objective of freezing capacity on that trade. According
to these lines, the trade has suffered during the last two years from overcapacity
and heavy losses for most members,

The agreement entered into force on 31 August 1992. It allows the members of
the TAA to fix prices in common in relation not only to the sea transport
seginent but also to the land-based segment. In addition, the TAA established a
management programme for the capacity offered by members which enables
them to reduce by up to 25% the amount of capacity previously offered to
shippers by the non-utilization of some of the space available on their vessels.
The programme extends only to westbound traffic and therefore mainly covers
Community exports to the United States.

The Commission has received numerous complaints from shippers (transport
users) regarding this agreement. Following the announcement by the members
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of the TAA of substantial rate increases for 1993 (between 30% and 100%), the
British and French shippers’ councils lodged applications for interim measures
asking the Commission to suspend implementation of the agreement.

On 14 April, the Commission sent a statement of objections to the TAA’s
members with a view to adopting interim measures such as suspension of the
agreement. Following the written reply and the hearing it became apparent that
the elements of serious and irreparable harm to the complainants were insufficient
to justify such a decision.

On 10 December, the Commission sent to the TAA’s members a statement of
objections on the substance of the case. This statement of objections is based on
presumed infringements of Articles 85 and 86 of the EC Treaty and envisages a
prohibition of the agreement.

Irish Club Ruiles

233. The Commission received a request for individual exemption under
Article 12 of Regulation (EEC) No 4056/86 for an agreement known as the Irish
Club Rules concluded by six small and medium-sized shipping companies
providing liner services for the carriage of cargo between the Continent, on the
one hand, and Ireland and Northern Ireland, on the other. According to the
parties, the agreement was neither a conference nor a consortium agreement.

As part of the scrutiny procedure, the Commission published in June 1991,
pursuant to Article 12{2) of Regulations {EEC) Nos 4056/86 and 1017/68, a
notice summarizing the essential content of the agreement and of the request for
exemption.

Following publication of the notice and the receipt of numerous comments from
interested third parties voicing their opposition to the granting of an individual
exemption to the agreement as it stood, in September 1991 the Commission sent,
in accordance with Article 12(3), a letter to the shipping companies concerned
expressing serious doubts as to the applicability of Article 85(3) of the EC Treaty
to the Rules. Its main objection was that the Rules’ scope included the land-based
segment of the transport service.

During subsequent talks between it and the parties, the Commission pointed
ourt that the Rules could not be exempted on the strength of any stabilizing effect
they might have, as this was acknowledged by Regulation 4056/86 as being a
sufficient ground only in the case of liner conferences (eighth recital of the
Regulation); such an effect was produced primarily by cooperation between
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shipping companies on freight rates leading to the adoption of a common tariff,
a feature lacking here.

In May 1993, the parties again notified their agreement, as amended to take
account of the serious doubts and other points raised by the Commission.
Subsequently, the Commission, in accordance with Article 23(3) of Regulation
4056/86, published a notice! announcing its intention of adopting a favourable
decision on the Rules. The notice contained a summary of the serious doubts
raised, of the amendments made to the agreement and of the main reasons why
the Commission considered it could grant the Rules an individual exemption.

Since no new factor capable of modifying the Commission’s assessment was
brought to its attention following publication of the second notice, the
Commission closed the file on the case.

An Article 85(3) comfort letter was accordingly sent to the parties.

{b) Port services

Sea Containers/Sealink

234, The Commission rejected an application by Sea Containers (a company
which, among other activities, operates high-speed ferries berween Great Brirain
and France and Ireland) for interim measures against Stena Sealink (a British
ferry operator which is also the port authority at Holyhead, Wales), after the
companies had come to an arrangement following Commission intervention.

Sea Containers complained to the Commission in April that Stena Sealink was
refusing to grant it access to the port of Holyhead for the purpose of commencing
a high-speed ferry service, thereby protecting its own ferry service from
competition. Sea Containers asked the Commission to adopt interim measures
against Stena Sealink obliging it to grant access to the port. In July, the
Commission issued a statement of objections to Stena Sealink in which it said
that ir considered that Sealink’s behaviour constituted an abuse of its dominant
position as owner and operator of the port, contrary to Community competition
rules, in particular Article 86 of the EC Treaty. The Commission indicated that
it intended to order interim measures against Stena Sealink obliging it to grant
access to Holyhead to Sea Containers.

V0] €263,29.9. 1993, p. 6.
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In October, Stena Sealink offered Sea Containers access to the port on terms
which the Commission considered to be reasonable and non-discriminatory. Sea
Containers later accepted the offer, after the Commission had indicated that it
considered that the necessary conditions for ordering interim measures were no
longer fulfilled (i.e. urgency, arising from the likelihood of serious and irreparable
harm to the applicant),

The Commission decided to adopt a formal decision in the case in order to
clarify the legal position for the benefit of the companies and other interested
parties. In its decision the Commission said that Sea Containers was not entitled,
by way of interim measures, to more than Sealink had offered. However, it
made clear that it considered that Sealink had prima facie abused its dominant
position at the port of Holyhead. In its view, a company which both owns and
uses an essential facility such as a port, and which refuses its competitors access
to that facility, or grants access only on terms less favourable than those it gives
its own services, infringes Article 86 of the EC Treaty if there is an effect on
trade berween Member States.

The Commission believes that, when a company is in a position such as that of
Sealink in this case, it cannot normally expect to fulfil satisfactorily its duty ro
provide non-discriminatory access and to resolve its conflicts of interest unless
it takes steps to separate its management of the essential facility from its use of
it. This could involve, for example, having different employees responsible for
the management of the port than for the management of the ferry service, the
establishment of a non-discriminatory code of practice, a consultation procedure
involving other port users, and arrangements for independent arbitration in the
event of disputes,

(¢} Rail transport

Decision on tariff structures in the combined transport of goods

235, The Commission adopted a decision authorizing an agreement establishing
a common rtariff structure to be applied by the main railway companies in the
Community. Railway companies only exceptionally sell combined transport
services (i.e. services involving more than one means of transport such as, for
instance, rail and sea transport) direct to consignors. In the vast majority of
cases, such transport services are sold through specialized operators, which may
be either subsidiaries of railway companies or independent firms.
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The agreement establishes a tariff price strucrure for the sale of rail haulage to
these operators. It defines a grid of coefficients to be used in calculating prices,
but it does not lay down the prices themselves.

236. The Commission took the view thar the agreement would restrict
competition, because without it each railway company could adopt its own
tariff to attract traffic operating on competing combined transport routes. In
addirion, the agreement was not a technical agreement within the meaning of
Article 3 of Council Regulation (EEC) No 1017/68, which authorizes agreements
the sole object and effect of which is to apply technical improvements or to
achieve technical cooperation.

The Commission nevertheless came to the conclusion that the negative effects
of the agreement would be offset by the fact that it would be easier to set
international prices and by the fact that operators purchasing haulage from the
railways could compare different international routes more readily and thus
take advantage of competition between them. A common tariff structure that
would be in force for several years also gave operators the stability they needed
IO 1nvest.

The Commission accordingly decided to authorize the agreement for five years
but attached conditions to its authorization to protect combined transport
operators from abuse of the agreement by the railways.

(d} Air transport

IATA — Currency Rules

237. The rules governing the terms and conditions for the issue of airline
tickets are contained in a number of resolutions by IATA Tariff Coordination
Conferences, One of these resolutions restricted the freedom of passengers to
purchase tickets outside the country of travel origin.

IATA was informed that, in the Commission’s view, the rule amounted to a
form of market segmentation and appeared to prevent the consumer from
obtaining the best terms for his or her transport arrangements. The adoption of
the resolution by IATA airlines therefore appeared to restrict competition in the
Community, and would thus fall within the scope of Article 85(1) of the EC
Treaty,

Following discussions with IATA, the resolution was modified by an IATA
conference so that the provisions were no longer applicable to travel within the
EC, Norway and Sweden.
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IATA — Cargo Surcharge

238. The annual round of talks on cargo tariffs between airlines within IATA
Tariff Coordinating Conferences is permitted under Commission Regulation
(EEC) No 1617/93 on the ground that the discussion of, but not the agreement
on, tariffs may contribute to general acceprance of interlining to the benefit of
carriers and air transport users alike.

On two separate occasions during the course of the year IATA adopted
resolutions providing for the imposition of a’ worldwide fixed surcharge of
USD 0.15 (15 cents) per kilo on all air freight movements. The increase in the
intra-EC revenues of carriers applying the surcharge was estimared ar ECU
100 million. JATA considered that the adoption of the surcharge fell within the
scope of the block exemption because the surcharge formed part of an interlinable
tariff.

The Commission did not accept that a global surcharge, the main purpose of
which was to raise revenue and nort 1o facilitate interlining and which failed to
take account of the different impact of cost trends of individual carriers, could
benefit from block exemption. Even if it could, it appeared to have effects that
were contrary to Article 85(3) of the Treaty.

IATA abandoned its first attempt to impose a surcharge following the
Commission’s expression of concern that the IATA resolution did not meer the
conditions for exemption or for an individual exemption.

Ar a subsequent conference IATA again adopted a surcharge resolution, but this
time it was slightly different. The new resolution allowed individual carriers
more discretion in applying the surcharge. However, evidence in the market-place
indicated that most carriers were treating the surcharge as binding, and the main
purpose was to increase revenue rather than interlining. In these circumstances,
the Commission’s view remained unchanged, and IATA was informed accord-
ingly. In the light of the Commission’s reaction, IATA withdrew the surcharge.

Sabre/ Air France and Iberia

239. The Commission received a complaint from the Sabre computerized
reservation system (CRS) concerning the refusal of the subsidiaries of two major
airlines (Air France and Iberia) in the Community to participate to an adequate
extent in its distribution facilities. It considered that a CRS could not provide
effective competition in the national markets in which it operated, if it was not
able to distribute the services of the domestic airlines. CRSs provide information
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on schedules, availability and fares for air transport. The two national carriers
are shareholders of a rival CRS.

The airlines considered thar their own CRS, which held over 80% of their
respective national markets, provided all the distribution facilities they required.
Furthermore, they considered that Sabre, which is a ‘hosted’ system (the internal
reservation system of the owner, American Airlines, is integrated in the CRS
itself), discriminated against them in that it provided a better quality of service
for American Airlines than for non-hosted carriers.

Eventually, a settlement was reached between the various parties which led to
the domestic subsidiaries of Air France and Iberia participating in Sabre.

As a result of the above complaints, in both the amendment to the Code of
Conduct for CRSs! and the revised block exemption for CRSs, 2 the requirements
for parent carriers to participate in rival CRSs and the non-discriminatory
operation of hosted CRSs have been strengthened.

! Council Regulation {EEC) No 3089/93, O] 1 278, 11.11.1993, p. 1.
Cemmission Regulation {EC) No 3652/93, Q] L 333, 31,12,1993, p. 37,
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§ 7 — Protection of the environment

Spa Monopole/GDB

240. Following the unanimous decision of the general assembly of the
Genossenschaft Deutscher Brunnen {GDB) on 29 April to afford access to its
pool of multiway glass bottles to mineral water producers from other Member
States, the Commission decided to terminate the proceedings initiated under
Arrticles 85 and 86 of the EC Treaty in 1989 against the GDB in response to a
complaint by a Belgian water producer which wanted to use GDB bottles to sell
its products in Germany. The complaint has now been withdrawn.

The Belgian mineral water producer Spa submitted a formal complaint in 1989
against the GDB’s refusal to grant access to a pool of standardized refillable
glass borttles and crates which operates in Germany. A similar complaint by
Belgian and French mineral water producers was rejected by the Commission in
December 1987. According to the Commission at that time the GDB agreement
and the ensuing exclusion of foreign water producers did not have an appreciable
negative effect on the position of third parties or on inter-State trade in particular
because alternative packaging, such as PVC or one-way glass, had free access to
the German marker. In fact, up to 1988 mineral water exports to Germany
particularly from France and Belgium were increasing rapidly,

Nevertheless, the Commission at that time stated its intention of reconsidering
the situation if compulsory legislation were to be adopted with regard to the use
of disposable bottles for mineral water. Plastic PVC/PET bottles were in fact
the most popular packaging used for exports of mineral water to Germany until
the end of 1989,

By means of a statement of objections in December 1992, the Commission asked
the GDB to open its pool to mineral water producers from the rest of the
Community. It was argued essentially that conditions in the German market for
mineral water had been changed to such an extenr thar the only way for
non-German producers to remain competitive in that market was for them to
be able to bottle their products in GDB bottles. Access to the pool was therefore
essential to them. What had happened was that German waste management
legislation which entered into force in 1989 had resulted in the removal of plastic
one-way bottles from the market. Alternative packaging such as recyclable
plastic or one-way glass bottles had not shown itself to be a viable substitute for
one-way plastic bottles. Moreover, following the entry inro force of the new
‘packaging’ regulation (VerpackVO) at the beginning of 1993, disposable glass
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bottles (one-way glass) and other one-way packaging are no longer permitted
either if a system for their recycling does not exist. The use of any non-refillable
container is subject to the obligation on the part of the producer/distributor to
take a deposit. On the other hand, refillable glass bottles compete directly with
the GDB. Starting a new pool of such bottles is nor, however, a realistic
proposition for those outside the GDB, since most water wholesalers and
supermarkets do not wish to introduce a second pool besides the GDB. This
would result in considerable additional handling and stocking costs for them.

It must be noted that in this case the Commission did not question the German
anti-pollution legislation. It stated however that, in view of the evolution of the
German mineral water market since 1990 — particularly the adoption of
compulsory legislation concerning the use of disposable bottles for mineral
water and the reaction of the retail trade to this legislation and its effects on EC
exports to Germany — the GDB agreemenrt and its operation in practice was
capable of acting as a barrier to entry. Thus, the agreement hindered access by
foreign water producers to the German market, restricting competition and
appreciably affecting inter-State trade within the meaning of Articles 85 and 86
of the EC Treaty. Furthermore, in view of the dominant position of the GDB in
the market for mineral water containers, its refusal to grant foreign EC warter
producers access to its pool, despite the fact that such access was essential in
order to be able to compete effectively in the mineral water market, constituted
an abuse of a dominant position within the meaning of Article 86 of the EC
Treaty.

Under the amended system, water producers from other Member States who
wish to enter the GDB pool must sign a contract (‘Beitrittsvertrag’) with the
GDB. The contract stipulates among other things that the new member accepts
the existing rules and regulations of the GDB and will use the bottles for exports
to Germany only. Foreign water producers should use labels which make clear
to the German consumer the origin of the mineral water and the place where it
was bottled. The Commission believes that this is enough to avoid any confusion
which might otherwise result from the urilization of GDB bottles by producers
in other Member States,

COMP. REP. EC 1993



160 COMPETITION RULES APPLICABLE TO ENTERPRISES

§ 8 — Case concerning intellectual property

Becton Dickinson/Cyclopore

241, The Commission issued an Article 85(3) comfort letter for a licensing
agreement with exclusive supply and purchasing obligations between Cyclopore,
an independent Belgium-based firm which has close links with the Université
Catholique de Louvain {(UCL), and the US medical supply company Becton
Dickinson and Company Inc.

Cyclopore produces membranes based on a patent licence granted by UCL. The
membrane is a very thin transparent film with more than 100 000 pores per
square centimetre. Becton Dickinson has developed a technique to weld these
membranes into tissue culture products. These products are used specifically for
culturing mammalian and insect cells in vitro.

Under the agreement Cyclopore grants Becton Dickinson the exclusive worldwide
right to manufacture and sell its membranes for use in tissue culture products
for as long as Becton Dickinson purchases a minimum quantity, and Becton
Dickinson undertakes to purchase exclusively from Cyclopore all its microporous
track-tech membranes for use in tissue culture. Furthermore, the agreement
contains an exclusive supply obligation on Cyclopore. This obligation has been
limited, following intervention by the Commission, in order to permit Cyclopare
to sell its membranes for use in tissue culture also 1o other parties after five
years.

The agreement is interesting since it ensures the commercialization of university
spin-off technology, while enabling, after a transitional period, access by
competitors to this innovative product,
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§ 9 — Other sectors

Zera Montedison/Hinkens Stihler

242. By a decision under Article 85 of the EC Treaty, the Commission ruled
that it is an infringement of competition law for a manufacturer to grant a
distributor absolute territorial protection by seeking, under the agreement
between them, to have products which often differ only slightly from one another
approved in the various Member States. Such differentiation between products
requiring national approval makes parallel imports impossible if the imported
products do not meet the approval requirements of the Member State of
importation.

In the present case, two firms, Farmoplant and Montedison Deurtschland, used
the method described above to grant absolute territorial protection for the
herbicide Digermin to their German exclusive distributor (Stihler} berween 1983
and 1988. In this way, they prevented German parallel imports of Digermin,
which is sold at much lower prices in other Member States {but not approved in
the same composition by the German authorities).

Under German taw on product approval, a product can be imported only if the
importer provides the authorities with proof that it is identical to the product
approved in Germany. Any changes, however slight, in the composition of the
product thus mean that it cannotr be imported, despite the fact that it was
obtained lawfully in another Member State.

In the Commission’s view, the parties had infringed Article 85 of the Treary by
agreeing to grant absolute territorial protection in Germany for Digermin
through product differentiation in order to protect themselves against parallel
imports from other Member States.

The case will serve as a landmark since producr differentiacion is also practised
in other sectors where official product approval is required. Until such time as
there is mutual recognition of national approval or a uniform approval system
at European level, national provisions can be used by firms to impede and indeed
prevent trade in a product between Member States through a slight change in
the product’s composition or brand name. As a result, price differences berween
Member States cannort be exploited to the benefit of the consumer.
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Grundig’s selective distribution system

243.  On 21 December, the Commission adopted a decision extending, under
Article 85(3) of the EC Treaty, an exemption for Grundig’s selective distribution
system.

Grundig, which is incorporated in Germany, is one of Europe’s largest
manufacturers of consumer electronics equipment. Since 1984 Grundig’s manu-
facturing operations have been managed by the Dutch company Philips
Electronics, which recently took full control of Grundig by buying out the other
sharcholders.

Grundig operates a system of selective distribution, that is to say it distributes
its products through specialist wholesalers and retailers whom it selects on the
basis of certain criteria (availability of trained sales personnel, ability to advise
customers and to display and demonstrate products, provision of an afrer-sales
service, etc.). In the present case, the agreement contained two clauses already
considered restrictive of competition in the original exemption decision of 10
July 1985. One concerned the obligation on wholesalers and retailers to stock
the entire range of Grundig products, and the other, the obligation on retailers
to display a representative selection of those products.

As established by past Commission decisions and the case-law of the Court of
Justice, such systems are nevertheless compatible with Community competition
law where they are justified by the specific nature of the products concerned.
The original exemption granted on this basis expired on 28 March 1989, At
Grundig’s request, it has now been extended unril 1999,

However, in the interests of better consumer protection, the Commission asked
Grundig to amend its warranty terms so thar, even where a defective item was
purchased in another Member State, a consumer could have it repaired under
warranty in the Member State in which he lived. To that end, Grandig intends
to introduce a uniform, Europe-wide, contractual comprehensive warranty and
has begun building up an appropriate network of repair shops. It has undertaken,
pending completion of the network, to honour all cross-border warranty claims
on an ex gratia basis,

Papeteries de Golbey

244.  The Commission examined a number of agreements notified by Norske
Skogindustrier AS, E. Holtzmann & Co AG, SA Papeteries Matussiére et Forest
and Papeteries de Golbey SA, relating to the setting-up of a joint venture
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(Golbey) for the construction and operation of a greenfield paper-mill in Golbey,
France, the distribution of the paper {i.e. newsprint) produced by the joint
venture, and the purchase of raw matcrials (i.e. waste paper and wood) by the
joint venture.

In the form in which they were originally notified, the agreements conferred on
the joint venture all the functions of an undertaking, placed at its disposal all
the existing resources of the parents for the marketing and distribution of its
products, and provided for a long-term territorial division of the market for
Golbey’s products between Norske Skogindustrier and Holtzmann (through
exclusivity clauses).

The Commission found that the agreements could allow the parties to coordinate
their competitive behaviour and could lead to market sharing liable to restrict
competition and affect trade between EC countries. It made its misgivings
known to the parties and requested them to change the arrangements for the
marketing and distribution of Golbey’s products. In view of the Commission’s
opposition, the parties finally undertook to change the distribution model and
Papeteries de Golbey will function in future as a mere preduction joint venture.

If anything, the joint venture is likely to offer more effective competition to
existing European groupings; the addirional capacity will increase supply relative
to demand and will help keep prices down.

As far as production is concerned, the operation will be of benefit both to the
parties and to the consumer. Through the exchange of technical know-how
between the parties, the new mill at Golbey uses highly sophisticated waste
paper de-inking technology and the manufacturing processes have been rendered
‘environmentally friendly’.

After taking into account the notified amendments to the original agreements,
which limit the risk of market sharing and minimize the restrictive effects on
competition, the Commission was able to inform the parties by comfort letter
that the operation qualified for exemption under Article 85(3).
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C — MERGER CONTROL

245.  This chapter begins by looking at the operations which were declared to
be caught by Regulation (EEC) No 4064/89 on the control of concentrations
(the Merger Control Regulation). It then goes on to examine how the criteria
for assessing the compatibility of such operations with the Regulation have been
applied.!

§ 1 — Scope of application

246.  For an acquisition to be caught by the Merger Control Regulation, the
parties must first meet certain condirtions as to their turnover, particularly their
turnover within the Community.2 Second, the transaction must amount to a
concentration,

(a) Community dimension (Article 1)

247.  One of the fundamental aims of the turn-over thresholds in Article 1 of
the Regulation is to act as a screen to identify transactions with a Community
interest. For example, in Fletcher Challenge/Methanex where a New Zealand
and an EC company moved to a position of joint control over a Canadian one,
the turn-over obtained by the parties in the EC was none the less sufficient to
trigger the Article 1 thresholds. This case illustrated the need for the Commission
to examine such operations because in fact the joinr venture had significant
effects in the EC.

248.  The rules set out in Article 1 are also intended to draw a clear dividing
line between cases that should be dealt with by the Commission on the one hand
and by Member States on the other, in order to safeguard the one-stop shop
principle. A refinement of this principle is contained in Article 22(3} of the
Regulation which provides that a Member State may ask the Commission to
examine the effects in its territory of a concentrarion without a Community
dimension, insofar as the concentration also affects trade between Member
States. Thus the Commission may, on request, act for the competent authaority

! A complete list of the decisions taken under the Merger Control Regulation is given in the Annex.

Under the cutrent figures, the combined aggregate worldwide turnover of all the undertakings concerned
must be more than ECU 5 billion, while the Communiry-wide turnover of at least twao of the undertakings
concerned must be more than ECU 250 million.
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of 2 Member State and apply the Merger Regulation in assessing the impact of
a non-notifiable transaction within that Member State’s territory.

249. For the first time since the entry into force of the Regulation a request
pursuant to Article 22(3) was received in the case of British Airways/Dan Air.
Since British Airways acquired only rthe non-charter operations of Dan Air, the
rurn-over attributable to the latter did not artain the EC threshold and this was
therefore a case to be dealt with by the national authorities concerned. Following,
however, the request from the Belgian Government, the Commission examined
the effects of the transaction in the territory of Belgium.

(b) Calculation of turn-over thresholds (Article 5)

250, Article 5(4) sets out the method for determining the economic grouping
to which an undertaking concerned belongs for the purposes of calculating
turn-over. In respect of State-owned enterprises, Article 5’s provisions should
be read in conjunction with Recital 12 of the Regulation. This states that, in
order to avoid discrimination between the public and private sector, account
should be taken ‘of undertakings making up an economic unit with an
independent power of decision ...” in calculating the turnover of the State-owned
undertakings. In the case of Alcan/Inespal/Palco, Inespal is a wholly-owned
subsidiary of INI, a Spanish State holding company, and it planned to sell a 50%
stake in its subsidiary, Palco, to Alcan. In accordance with Recital 12, the
turnover to be taken into account in respect of Inespal was deemed to include
that of INI alone Inot that of all the entreprises held by the State. The same rule
was applied in the concentration Kali+Salz/ MdK/ Treuband where Kali & Salz,
a subsidiary of BASF, and the Treuhand acquired joint control of the potash
company MdK. The Treuhand is a public-law institution intended to restructure
the former GDR’s State-owned companies. The Commission considered that in
the case in question, the Treuhand was itself an undertaking with a direct
interest in the operation but at the same time it did not exclude the possibility
of regarding the different organizational units within the Treuhand (up to the
level of directorate) as economic units with independent power of decision
within the meaning of the 12th Recital, Even assuming that hypothesis, the
turn-over atrributable to the directorate responsible for extractive industries
exceeded the EC turnover threshold.

! This same idea of economic independence also underlics the Commission’s artitude to concentrations
between public entities.
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251.  Furthermore, in determining whether the thresholds of the Regulation are
met, it is necessary to allocate turn-over geographically both between the EC
and the rest of the world and berween individual Member States, In the case of
the purchase by Alcatel Cable S.A. of the submarine telecommunications systems
(i.e. undersea cable-laying) business of STC Limited, however, there was no
immediately obvious way in which to do so.

252. The Commission rejected the approach of the parties which was to take
the turn-over generated from all contracts where the cable laid had at least one
landfall in the EC, and thus where at least one EC telecom operator {TO) would
earn revenue from traffic using the system, as EC turn-over. This approach was
not followed since the parties’ business was the laying of undersea cables and
not the service subsequently provided through them by TOs.

253,  Cables are laid primarily in international waters and sold to international
purchasing consortia mostly comprised of TOs. The citcuits contained in these
cables are apportioned to the TOs according to their participation in the
purchasing consortium. The Commission concluded that in allocating the
rurn-over geographically, it was important to establish where competition for
the contracts occurred and the place of establishment of the purchasers of the
cable was taken as a sufficient surrogate in this particular case. Furthermore,
since there was more than one purchaser per cable, the turn-over generated by
a contract was allocated to the operators according to their participation in the
consortium,

{c) Definition of concentration {Article 3}

254, For there to be a concentration within the meaning of the Regulation,
there must be acquisition of sole or joint control of a firm by one or more other
companies. The difference between sole and joint control also has implications
for the method of calculating turn-over. In the case of joint control, the turn-over
of all the companies concerned must be taken into account, while in the case of
sole control only the firm holding such control is taken into account.

Sole control

255, Sole control frequently results from the acquisition by one undertaking
of more than 50% of the capital of another undertaking. If there are no other
elements of fact or of law, it does nor matter very much, for control to be found
to exist, whether the holding acquired is 50% + one share, as in Crédit
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Lyonnais/BFG Bank, or 100%, as in Sara Lee/BP Food Division. Sole control
may also be obtained through the purchase of assets, notably, as in Zarich/ MMI,
when it relates to a part of an undertaking not constituted as a legal entity.

256. In accordance with well-established practice,? the Commission took the
view, in VW AG/VAG UK and West LB/ Thomas Cook, that the acquisition by
one of the parties of sole control over an undertaking previously held jointly
was a concentration within the meaning of the Regulation.

257. In Société Geénérale de Belgique/Générale de Banque the Commission
took the view that the increase from 20.94% to 25.96% in the stake which the
Société Générale de Belgique held in the Général de Banque gave the former sole
control over the latter. In reaching this conclusion, the Commission carried out
a projection of atrendance at the future general shareholders’ meeting of the
Générale de Banque based on participation of all sharcholders holding more
than 0.06% of the capital. It deduced from this that the holding of the Société
Générale de Belgique in the Générale de Banque will in all probability give it a
majority of votes at the shareholders’ general meeting amongst those present
and represented and that, in view of the wide dispersion of shareholdings, this
de facto majority would persist. The Commission also examined whether the
provisions of Belgian law intended to ensure the autonomy of banking and laid
down in a Protocol, called into question the de facto control normally resulting
from a majority at the shareholders’ general meeting. It concluded that this was
not the case, applying competition policy analysis, given the powers conferred
on the Board of Directors. A majorirty of the Board may consist of representatives
of the shareholders that were signatories to the act separate from the Protocol
on banking. The Société Générale de Belgique is one such signatory.

Joint control

258. Joint control may arise where each of the parties has an identical stake in
the joint venture. In such cases, it is not necessary for there 1o be any particular
statutory rules or a specific sharcholders’ agreement. If such is the case,
however, such rules or agreement must, as in Matra/Cap Gemini Sogeti,
Alcan/Inespal/Palco and Rhéne-Poulenc/Snai(ll), confirm that each partner
cannot act independently from the other partner(s) within the joint venture
because, for example, all have the same number of representatives on the

1 Twentieth Competition Report, point 14%; Twenry-second Competition Report, point 228.
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representative and/or management bodies and that none of the representatives
has a casting vore.

259. The key to determining whether there is joint control is to establish
whether the different partners have necessarily to be in agreement on the strategic
decisions taken by the joint venture. There is consequently no need for each of
the partners to have the same holding in the share capital or the same powers:
in Ericsson/Hewlett Packard, Ericsson held 60% of the capital and was entitled
to appoint four directors, whereas Hewlett Packard held 40% of the capital and
was entitled to appoint three directors; however, all major decisions had to be
taken unanimously. Similarly, in Aegon/Scottish Equitable, Aegon had initially
100% of the capital and 40% of the voting rights, whereas the other partner,
Trustco, had 60% of the voting rights: however, the stategic and business
decisions and the appointment of directors were carried out by common
agreement. |

260. The rights of each of the partners must, however, be sufficient and must
go beyond those normally conferred on the minority shareholders of an
undertaking. In Sita-RP/Scori, the Commission took the view that the rights
conferred on some of the parties were insufficient to give them joint control,
since they had no right of veto in matters of business policy, strategy, budgets
and corporate planning. Similarly, in Dasa/Fokker, the Dutch state’s holding
was deemed not to give it joint control, since it could not on its own block any
decision and had of its own accord limited its right of objection, and had done
so even though there were few instances in which Dasa was able to act alone
(L.e. without the support of an independent member or of the Dutch state).

261. Joint control does not necessarily mean that the parties sharing it must
hold all of the capital of the joint venture: a shareholders’ agreement, as in Costa
Crociere/Chargeurs/Accor or BHEF/CCF/Charterhouse, may do instead.

262. Inaccordance with established practice,2 which is in line with paragraph 41
of the Commission notice regarding the concentrative and cooperative operations
under Council Regulation (EEC) No 4064/89,3 the simultaneous creation, as
part of one and the same operation, of several joint ventures between the same
parties is 1o be deemed a single concentration. This principle was applied in
Harrisons & Crosfield/ Akzo.

! See also JCSAT/SAJAC and Costa Crocieres Chargenrsi Accor.
Twenty-second Competitien Report, point 229,
3 D] €203, 14.8,1990; Twentieth Competition Report, poine 25.
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263. In Fortis/CGER-ASKL, analysis of all the factual and legal circumstances
prompted the Commission to conclude that the operation resulted in sole control
as regards the ‘insurance’ aspect and in joint control as regards the ‘banking’
aspect. Through this operation, Fortis, which is controlled by the Belgian group
AG and the Dutch Amev, acquired 49.9% of ASLK-CGER Banque and
ASLK-CGER Assurance. This holding was sold to it by ASLK Holding
NV/CGER Holding SA (‘Holding’), the public-interest banking holding of the
Belgian state. Holding also retains 49.9%. The rest is held by the company itself
or through an ASLK/CGER Assurance cross-holding in ASLK/CGER Banque.

264. Account was taken from the outset of the equal shareholdings and
representation of the two parties within the new entities, and of the spirit of
partnership that guides them, notably with the setting up of a ‘Consultation
Committee’. However, in insurance (Fortis’s main activity), the simple majority
rule applying in voting on the Board, combined with a casting vote given to
Fortis in the event of persistent deadlock within the ‘Consultation Committee’,
led the Commission to recognize here that Fortis had sole control {the ‘power
of the final say’). Conversely, in banking (ASLK/CGER’s main activity), account
had to be taken of the fact that Fortis must, in proposing strategic decisions,
obtain the agreement of the members of the Management Committee (whose
composition is subject to approval by the Banking Commission) in order to
obtain the required qualified majority. Since the possibility cannot be ruled out
that just one of the members of the Management Committee might vote with
Holding in order to block a Fortis praposal, it was concluded that Fortis and
Holding had joint control.

265. In Philips/Grundig, the Commission took the view that, prior to the
transaction, Grundig was jointly controlled by Philips and by three banks. In
concluding that the three banks held joint control, even though there was no
shareholders’ agreement between them, the Commission based itself mainly on
the fact that the three banks had to approve the appointment of one of the two
managing directors of the company managing Grundig — the other being
appointed by Philips, that they would normally follow the advice of that director
in view of their lack of relevant experience and that, being financial institutions
and given their objectives, they would tend to act in the same way.

Concentration between public undertakings governed by one and the same
public agency

266. In line with its practice, notably in ECSC cases, and in accordance with
the 12th recital of the Regulation, the Commission confirmed that concentrations
between public undertakings governed by one and the same public agency
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(central government, regional or local authorities) must be examined under the
Regulation, provided that such undertakings each make up an economic
unit with an independent power of decision. This principle was applied in
CEA-Industrie/France Telecom/Finmeccanica/SGS-Thomson. In Fortis/ ASLK-
CGER, in concluding that there was no risk of coordination of competitive
conduct, the Commission took the view that the ‘Office Central de Crédit
Hypothécaire’, although owned by the State, was pending its sale managed by
the ‘Crédit Communal’, a banking institution which was dependent on the
municipalities and provinces.

Concentrative joint venture

267. Article 3(2) of Regulation (EEC) No 4064/89 sets out the two conditions
which must be fulfilled for the setting up of a joint venture (JV) to be regarded
as constituting a concentration. Under the terms of the first condition, referred
to as the positive condition in the abovementioned Commission notice, the JV
must perform on a lasting basis all the functions of an autonomous economic
entity. Under the terms of the second condition, referred to as the negative
condition in the notice, the JV must not give rise to coordination of the
competitive behaviour of the parent companies among themselves or between
them and the JV. If one of these conditions is not mer, the agreement between
the parties may be examined under Article 85 of the EC Treaty. It will then
normally be covered by the accelerated procedure introduced for this type of
operarion, !

First condition: Autonomous economic entity established on a lasting basis

268. In Philips/ Thomson/Sagem, the parties had set up a joint venture for the
manufacture of liquid crystal displays, mainly to meet their own supply
requirements, Although the Commission made no express comment on the
question of autonomy, it follows from the decision that, although the parties
are to acquire only some 30% of the JV’s production, it cannot be ruled out that
this percentage might increase in future. The JV’s autonomy could then be
placed in jeopardy. This reasoning, which is in line with the terms of paragraph
16 of the abovementioned notice, and with the Commission’s previous decisions
on the subject (see in particular Flachglas/Vegla) was also applied in British
Telecom/MCL

1 See points 193 and 194 of this Report.
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269. In Pasteur-Mérieux/Merck, the two parent companies, which are respect-
ively the third and second largest world producers of human vaccines, pooled
their acrivities in this sector in Western Europe. Pasteur-Mérieux (PM) transferred
to the JV all its distribution infrastructure in Western Europe, thus enabling the
JV to carry out the distribution of all the products previously distributed
separately by the parties. However, since the geographical scope of activity of
the JV was restricted to Western Europe, the parties did not transfer to it their
rescarch and development (R&D) activities, their production activities or all of
their intellectual property rights. All these aspects taken together prompted the
Commission to conclude that the JV was not autonomous, and it was
consequently assessed under Article 85 of the EC Treaty.

The parent companies were to retain all of their R&D activities, with the JV
having access to them only through the intermediary of a development committee.
Consequently, the JV could only make ‘recommendations’ as to the research to
be carried out for the improvement of products already marketed. In the case of
new products, the JV had an independent power of decision only at the stage
when a business decision relating to its territory was to be taken and not at the
upstream stages of research. While recognizing that the specific features of the
sector could make it difficult 1o transfer R&D activities, the Commission found
that, for the reasons set out above, the JV would not have a decisive influence
at each stage of the R&D process. In view of the importance of R&D in the
vaccine industry, the Commission concluded that this lack of any decisive
influence would not allow the JV to behave as an independent player on the
market.

The Commission reached the same conclusion as regards the non-transfer of
production activities to the JV, while the scope of the JV to turn to independent
suppliers appeared extremely limited, both legally and economically. Lastly,
neither PM nor Merck was transferring patents for existing products, while
patents for future products were transferred only if the parent companies could
manufacture and sell outside the JV’s territory. The Commission concluded that
these provisions would enable the parent companies to re-enter the market
rapidly if the JV were dissolved.

Second condition: Absence of coordination of competitive behaviour

270. First in 1991 {in Thomson/Pilkington), then in 1992 (in Del Monte/Royal
Food/Anglo American), the Commission made it clear that a very limited
residual presence of the parent companies on the same marker as the JV was not
generally sufficient to give rise to coordination of competitive behaviour and
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was not therefore a bar to the application of the Merger Regulation. The
Commission reaffirmed this position on scveral occasions in 1993. In Aegon/
Scottish Equitable and Toyota Motor Corp./Walter Frey/ Toyota France, Allied
Signal/Knorr-Bremse and Fortis/ ASLK-CGER, one of the parent companies was
marginally active on the same market as the JV without that preventing cthe link
from being regarded as concentrative.

Coordination of competitive behaviour may also result from the activity of the
parent companies on ncighbouring product markets that are linked to the market
on which the JVis active. The Commission reaches its decisions in cach individual
case on the basis of a specific assessment. Thus, in Philips/ Thomson/Sagem, the
Commission considered that the degree of interdependence between the markets
for the different types of screen (plasma, liquid crystals, cathode ray tubes, etc.)
was such that coordination of competitive behavicur was extremely likely, both
between the parent companies and between them and the JV. Conversely, in
Harrisons & Crossfield/Akzo, the Commission took the view that, although
there was some product overlap between the JV and the parent companies, there
was no foreseeable risk of coordination since the JV's products and those of the
parents were intended for very different applications one from another.

271, In Sita/RPC/Scor:, the parent companies acquired joint control of an
existing enterprise (Scori) engaged in the treatment of special industrial wastes,
while they were already operating on the same product and geographic market
through another joint subsidiary (Teris). The Commission noted on this occasion
that, since it was established that Scori and Teris would permanently come
under a single cconomic management, regardless of the legal structure of the
group, there was no possible coordination between the two joint ventures. In
the same deciston, the Commission made the point that if Scori was, in respect
of part of its activity, acting on behalf of one of the parent companies under an
agency contract, this was not likely to give rise to any coordination of competitive
behaviour since Scori did not in fact have any real autonomy in this context.
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§ 2 — Appraisal of concentrations

272. The substantive appraisal of concentrations generally includes three steps
of analysis: the determination of the relevant product market, the determination
of the relevant geographic market and the assessment of the compatibility of the
merger with the common market. The relevant product and geographic markets
determine the scope within which the market power of the new entity must be
assessed. The Commission may, in its Article 6 decisions, leave open the question
of the precise relevant product or geographic marker if it can find that even on
the basis of the narrowest possible market definition, no dominant position is
created or reinforced.

(a) Determination of the relevant product market

273. The decisions illustrate that the Commission’s methodology is heavily
orientated towards demand-side substiturability, whereby a product market
comprises ‘all those products which are regarded as interchangeable or
substitutable by the consumer, by reason of the products’ characteristics, their
prices and their intended use’. This implies an economic factual assessment,
Sometimes the Commission finds it appropriate to distinguish separate product
markets, for the same product group, which correspond to different categories
of customers having distinct demand characteristics. The Commission may also
investigate whether it is appropriate that supply-side substitutability (the facility
of other manufacturers to switch production to the merging parties’ products)
should be integrated into the product market definition. Finally, the Commission
may examine price evidence (levels, elasticity and correlations) to determine to
whart extent such evidence may complement findings based on the other criteria.

274. Demand-side substitutability has been used to define product markets in
several decisions. In Procordia/Erbamont, different medicines are considered to
belong to different product markets not only because of their intrinsic properties,
but also because they serve to treat different illnesses. !

275. The existence of separate customer categories or marker segments is

mentioned too in some decisions. In Costa Crociere/Chargeurs/Accor, the
Commission focused on the cruise market as a distinct segment within the

! Sce also Costa Crociere/Chargenrs/Accor, Thomson/Short, Rhéne-Poulenc/SNIA I, Fletcher Chal-
lenge/Methanex, KNP/BT/VRG and Zurich/ MM],
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package holiday marker because it found that a significant proportion of
customers (around half) were ‘captive’ to cruises and insensitive to significant
price increases {(although the Commission did not go as far as investigating the
possibility of price discrimination by the cruise operators against these captive
customers), In Nestlé/Italgel, the ice-cream marker was found to be divided into
three separate markets namely ‘impulse’, ‘take-home’, and ‘catering’ categories
of customers, In Ericsson/Hewlett Packard, telecom network management
systems were found to be evolving, in response to telecoms deregulation, to cater
for an increasingly wider range of customers, beyond the traditional public-sector
clients.

276. Supply-side substitutability is normally considered by the Commission
under its assessment of possible dominance {that is, as potential competition).
However, it is somerimes mentioned under product market definition, but is not
generally a sufficient condition for extending the definition of the relevant
market. Thus, in KNP/BT/VRG, graphic board was found to constitute a
separate marker because of its end-use characreristics and higher price, despite
the existence of multi-purpose equipment allowing manufacturers to produce
both graphic board and board used for packaging purposes.

277. Price factors are also considered in some decisions. An attempt to
investigate price elasticities was made in the Costa Crociere/Chargeurs/ Accor
case, where a widespread enquiry among customers, tour operators and travel
agencies revealed that a 10% increase in the price of cruises would depress
demand from abour half of consumers, butr would not affect the other half. In
Thomson/Shorts, very short-range missiles, short-range missiles were each held
to constitute separate product markets because, inter alia, for each range of
rocket prices were significantly higher than those of the range below.

(b) Determination of the relevant geographic markert

278, The Commission has found local, national, regional, Community and
world markets in the various product markets considered. The determination of
the relevant geographic market within which suppliers compete is an economic
and factual assessment (see Article 2(1){a)).

279. The Regulation has defined the relevant geographic marker as ‘the area
where the undertakings concerned are involved in the supply and demand of
products or services, in which the conditions of competition are sufficiently
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homogeneous and which can be distinguished from neighbouring areas because
conditions of competition are appreciably different in those areas’.!

In the decisions, emphasis is laid on supply and demand characteristics. Factors
considered in the analysis of conditions of competition in geographic markets
include both these general indicators, as well as factors exerting a possible
determining influence on market delineation. General indicators include the
geographical distribution of market shares and relative prices, and the location
of major suppliers. On the demand-side, which is not likely to be directly
influenced by single-market legislation, the Commission examines factors
influencing consumer preferences, such as language and cultural differences as
well as brand loyalty, and consumers’ final purchasing patterns. On the
supply-side, where single-market legislation may be of considerable importance,
the Commission examines barriers to entry (quotas, tariffs, technical standards
and public procurement preferences), transport costs, distribution systems and
general evidence on trade flows.

280. The use of general indicators is illustrated by several decisions. In
Rhéne-Poulenc/SNIA 11, the absence of price differences for an intermediate
product {nylon textile fibres) was held to indicate a market as wide as Western
Europe. Conversely, in Nestlé/Italgel, price differences between countries were
considered as indicating a predominantly national market for a consumer
product {ice-cream). In Harrisons & Grosfield/ AKZO, the geographical market
for three industrial product groups was held to be Community-wide in view of,
inter alia, the presence of major suppliers in several Member States, with
significant market shares. In Thomson/Shorts, the presence of a national supplier
for defence equipment was held to be sufficient for the establishment of a
national market, absence of a national supplies indicating international or even
worldwide competition. 2

281.  As far as specific demand facrors are concerned, the relevance of inherent
customer preferences and the effect of advertising was noted in cases involving
final consumer products. In Nestlé/Italgel, ice-cream markets were held to be
predominantly national in view of national consumer profiles and consumption
habits, and national brand loyalty. In Costa Crociere/Chargeurs/ Accor, markets
for cruises and package holidays were held to be national because of, inter alia,
national differences in consumption patterns (cruises being much more popular
in France and Germany than in Spain, for example), the need for brochures to

1 See Article 9 (7).
% See also Fletcher Challenge/ Methanex, KNP/BT/VRG and Costa Crociére/Chargeurs/ Accor.
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be published in several different languages, and the existence of advertising
campaigns targeting national audiences. Again, consumers’ final purchasing
patterns were found to be an important factor for the delimitation of geographical
markets. For intermediate goods, this is illustrated by the KNP/BT/VRG case,
where the market for the distribution and servicing of printing presses was found
to be national, principally because customers (printers) insist that distributors
have a well developed local service network for maintenance and repairs; again,
in the Pilkington-Techint/SIV case, rapid response times and the quality of local
service for the supply of certain kinds of glass used in the building trade seemed
to suggest national or even regional markets. Conversely, a European-wide
purchasing policy was taken to indicate the emergence of EC-wide markets
for car components in Continental/Kalicko/DG-Bank/Benecke. For consumer
goods, local catchment areas constituted the relevant geographic markers in the
two retail cases Kingfisher/Darty and Ahold/Jeronimo Martins/Inovagao.

282,  As far as specific supply factors are concerned, the presence of significant
trade flows was considered to indicate ar least Community-wide markers for
industrial goods in Harrisons & Grosfield/ AKZO, Fletcher Challenge/Meth-
anex and Rhoéne Poulenc/SNIA 1. Conversely, in the Kali und Salz/ MdK/ Treu-
hand case, an insignificant level of imports of potash into Germany was held to
indicate a distinct market. A low level of transnational trade (under 10% of
total consumption} was taken to indicate national markets for a consumer
product (ice-cream) in Nestlé/Italgel.

283. Concerning barriers to entry (another supply-side factor), the existence
of an EC external tariff was taken to indicate Community-wide markets for
industrial goods in Harrisons & Grosfield/ AKZO and Fletcher Challenge/Meth-
anex, whereas the absence of barriers was taken to indicate worldwide aircraft
markets in DASA/Fokker. Other barriers to entry are technical standards and
public regulation, the presence of which was taken to indicate narional markets
in the pharmaceutical sector in Gebe AG/OCP SA and in the insurance sector
in Zurich/ MMI and Fortis/CGER. On the other hand, harmonization of
technical standards was taken to indicate EC-wide markets for electronics
products in Philips/Grundig. The problem of estimating the time-frame over
which regulatory barriers may be eroded by single-market legislation was alluded
to in American Cyanamid/Shell; national regulatory schemes, which encourage
national marketing of crop protection products, were replaced in July 1993 by
EC directives establishing mutual recognition of national authorizations, bur it
was held that the ease of Community-wide trade in such products was nor likely
to occur in the short term. 1

v See also Hoechst/Schering.
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284. Significant transport costs werc considered as a factor likely to constrain
the scope of geographic markets for liquid petrochemicals in Fletcher Challence/
Methanex, for packaging board in KNP/BT/VRG, and for industrial rubber
products in Synthomer/Yule Catto. Conversely, in the Pilkington-Techint/SIV
case, markets for some kinds of flat glass were held to be EC-wide since transport
costs were found to be relatively low in relation to the high-value-added products
transported. National differences in distribution channcls for car exhaust
components were held to suggest national markets in Arvin/Sogefi and
Knorr-Bremse/ Allied Signal.

(c) Assessment of compatibility

285. In 1993 the Commission authorized 49 notified mergers in the first phase
of proceedings, because it had no serious doubts as to their compatibility with
the common market {Article 6{1){b} decisions). In one Phasc I case, British
Airways/Dan Air, the Commission examined for the first time the effects of a
concentration of non-Community dimension on competition within the territory
of a Member State, following Belgium’s request pursuant to Article 22(3) of the
Merger Regulation. In 4 cases, the Commission went into the sccond phase of
proceedings in order to carry out an in-depth investigation of mergers that raised
serious doubts {Article 6{1)(c) decisions). Out of these four cases, the Commission
authorized one merger (Pilkinson-Techint/SIV) without attaching conditions
and obligations to its decision, because it concluded that no dominance was
created or strengthened (Article 8(2} subparagraph 1 decision). In two other
cases (Kali+Salz/MdK/Treuband and KNP/BT/VRG), the Commission con-
sidered that the merger would lead to dominance. However, following
undertakings given by the parties, a decision of compatibility subject to
conditions and obligations was finally adopted (Article 8(2) subparagraph 2
decision). In one of these two cases (Kali+Sale/ MdK/ Treuband), the Commission
set the criteria on the basis of which a merger should exccprionally not be
considered as the cause of dominance if the dominant position would have been
created or strengthened even in the absence of the merger. The last of the four
Phase 1 cases {Mannesmann/Vallourec/llva) was still pending at the end of
1993.

286. Inthe Nestlé/Perrier decision adopted in 1992, the Commission interpreted
Article 2(3} of the Merger Regulation as covering collective or oligopolistic
dominance. During the course of 1993, the possible creation or strengthening of
collective dominance was examined in a number of cases, four of which
are summarized below (Rbéne-Poulenc/SNIA, Allied Signal/Knorr Bremse,
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Kali+Salz/MdK/Treuband and Pilkington-Techint/SIV). In its assessment, the
Commission analysed the market structures and conditions in order to establish:
(i) the likelihood of anti-competitive parallel behaviour by the members of the
oligopoly group which may require the assessment of a variety of factors
including in particular, marker transparency, respective market positions ot
possible structural links; and (ii) the possible constraints on such behaviour
exerted by competitive elements outside the oligopoly group.

Rhéne-Poulenc/SNIA (Phase I case)

287. Rhéne-Poulenc and SNIA created a joint venture, Europa, to which they
contributed all their activities in the field of nylon filament for textile applications.
The two companies had already pooled their activities in related sectors (fibres
used for carpets, textile and industrial applications) in a joint venture authorized
by the Commission on 10 August 1992.1

288.  Although Europa will have a significant share of the market for nylon
filament for textile applications in the EC (around 42%), the Commission
considered that the operation would not lead to the creation of single dominance,
because of the presence of strong competitors, in particular Du Pont, the world
leader in the field, with a market share of 23% in the EC, the existence of
overcapacities and the lack of long-term links between suppliers and customers.

289. In view of a significant increase of the degree of concentration in the EC
market for nylon textile filament as a result of the operation leading to a
combined market share of around 66% for Du Pont and Europa, the Commission
also examined whether the concentration would create or reinforce a position
of oligopolistic dominance. It concluded thar the following structural character-
istics of the market made parallel behaviour resulting from a situation of
oligopolistic interdependence unlikely:

(i) the product is not homogeneous;

(i) the competitive environment is not stable due to the high degree and speed
of innovation leading to the development of new products that are generally
not patented,;

(iii) there is a general lack of transparency in prices due to the existence of
individual negotiations between suppliers and customers;

! Twenty-second Compertition Report, point 258.
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(iv) the existence of structural overcapacity in the marker and competitive
pressures from outside the EC constrain the two players’ ability to raise
prices; and

(v) there are no durable links between suppliers and customers.

290. The past behaviour of the players in the market for nylon textile filament
was highly competirive leading to price reductions in recent years. This history
of the marker also led the Commission to conclude that no oligopolistic
dominance existed before the operation. In view of the structural factors
described above it was not expected that the competitive situation would change
as a result of the concentration.

Allied Signal/Knorr Bremse {Phase I case)

291. Knorr Bremse, a German company, and the US conglomerate Allied
Signal created a worldwide joint venture in which they pooled their interests in
air brake systems for medium and heavy trucks, buses and trailers. Air brake
systems are divided into actuation systems thar create and control the braking
power and foundation brakes that apply the braking power to the wheel. The
product range of the concentration included both kinds of air braking systems
as well as related products.

292. The Commission examined the effects of the concentration in the
following product markets: components for air actuation systems, including
ABS, for commercial vehicles over six tons; air foundation braking systems for
commercial vehicles over six tons; levelling control components; operating
cylinders; clutch servos; independent aftermarket of replacement parts for air
braking system components.

293. With regard to air actuation system components, in all markets, except
for ABS, the joint venture would strengthen the parties’ market position vis-g-vis
the current marker leader, Wabco, belonging to the Westinghouse group, and in
respect of air compressors and air dryers, the joint venture would become the
market lcader with a share of around 50%. In view of the presence of Wabco
and other significant competitors with expertise and high repuration for
innovation in all areas of air actuation system components, the buying power of
truck manufacturers and potential competition from players in neighbouring
markets where technology and manufacturing processes were similar, the
Commission concluded thar the concentration would not create or strengthen a
single dominant position for the joint venture.
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294. At the same time, however, the operation would increase the level of
concentration in the component markets creating a combined marker share of
more than two thirds for the joint venture and Wabco with the two players
being more equal than was previously the case. As a result, the Commission
examined whether the operation would create or reinforce a position of
oligopolistic dominance on those markets. Despite the high degree of concen-
tration, the Commission concluded that this would not be the case for the
following reasons:

(i) the lack of transparency in prices resulting from the fact that suppliers
negotiate individually with vehicle manufacturers, the importance of
non-price criteria and the lack of stability of the competitive environment
due to rapid technological progress would make coordinated behaviour
extremely difficult; and

(ii) the buying power of truck manufacturers and potential competition from
players in neighbouring markets would effectively constrain the market
power of the joint venture and Wabco.

295. With regard to the independent aftermarket for replacement parts for air
braking system components, although the degree of concentration would be
significantly increased, the Commission concluded that no single or oligopolistic
dominance would be created or reinforced, because the ability of components
manufacturers to raise prices in the independent aftermarket would be limited
by the prices at which replacement parts are sold through the truck manufacturers’
own concessionnaires. In the other markers affected by the operation, the
concentration did nor give rise to serious doubts as to its compatibility with the
common market, in view of the low combined market share of the parties and
the presence of significant competitors,

296. Notwithstanding the Commission’s decision to authorize the merger in
view of the specific features of this case, the Commission will be closely following
competitive developments in the vehicle component markets in the light of the
increasing degree of concentration in this sector.

Kali+Sale/ MdK/ Treuhand (Phase 11 case)

297. This case concerned the concentration of the salt and potash activities of
Kali+Salz (K+S), a BASF subsidiary, and MdK, a former GDR State-owned
company. The concentration took the form of a joint venture between K+ and
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MdK’s sole current shareholder, the Treuhandanstalr, a public institution
charged with MdK’s privatization.

298. The centre of gravity of the concentration lay in the area of potash
products used in agriculture. The Commission examined the effects of the
operation on two distinct geographical markets for agricultural potash, namely
the German market and the EC market outside Germany.

299, Withregardto the German market for agricultural potash, the Commission
considered that following the concentrarion, K+5’s dominant position would be
strengthened. Competition outside the K+5/MdK group would be insignificant
and new entry was not likely due to high entry barriers.

300. Nevertheless, the Commission concluded that the reinforcement of K+5’s
dominant position on the German market would take place even in the absence
of the merger. The concentration could not therefore be considered as the cause
of this deterioration in the market structure, According to this line of argument,
in exceprional cases, a merger, which should normally lead to the creation or
reinforcement of a dominant position, cannot be regarded as causing that result,

if:

{i) the acquired undertaking would, in the foreseeable future, disappear from
the market if not taken over by another underraking;

(it} its market share would go to the acquirer; and

(iii) acquisition by another undertaking that would be less anti-competitive in
its effect can be ruled out.

In this case, there was sufficient evidence to consider that these three requirements
were mert. This particular outcome would also be in line with the fundamental
objective of strengthening the Community’s economic and social cohesion
referred ro in Recital 13 of the Merger Control Regulation. The Commission,
therefore, considered that the operation should, in this respect, be declared
compatible with the common market,

301, Wich regard to the EC market outside Germany, following the concen-
tration, K+$/MdK and SCPA, the French potash supplier, would control abour
60% of potash sales. The Commission concluded that supply outside this leading
group was fragmented and that the remaining producers did not appear to be
able to constrain its marketr power.
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302. Moreover, structural features of the marker, namely homogeneous
product, transparent market conditions and lack of technological innovation,
combined with the record of past behaviour of K+S and SCPA also indicared
that the concentration would lead to a situation of collective dominance by
K+$/MdK and SCPA. However, the particular feature of this case and the main
reason for assuming an absence of real competition between the members of the
leading group was the existence of exceptionally close links between K+$ and
SCPA, In particular, the two undertakings had a joint venture in Canada,
Potacan, with an outpur equivalent to a large part of SCPA’s toral production.
This joint venture would be particularly important for SCPA in the future,
because its porash reserves would soon be depleted. K+S’s and SCPA’s
cooperation within the export cartel Kali Export GmbH in Vienna also appeared
to restrict effective competition berween them in the Community. Finally, K+$
had a long-established supply relationship with SCPA as a result of which K+S
did not act as an independent competiror on the French market to any significant
extent,

303. In order ro sever the links between K+S and EMC/SCPA and thus remedy
the negative effects of the concentration on the Community market outside
Germany, the parties offered the following commitments:

(i) K+S and the joint venture berween K+S and the Treuhandstalt would
withdraw from Kali Export GmbH;

{ii) K+5 would establish its own distribution nerwork for its potash products
in the EC, and in France in particular; and

(iti) with regard to Potacan, K+S has undertaken to adapt the structure of
Potacan in such a way as to enable each partner to market the potash
obtained from Potacan independently of the other in the Communiry.

304. The Commission considered that the first two commitments met the
concerns arising from K+§’s and SCPA’s links in the export cartel and with
regard ro supplies to the French market. It therefore attached obligations to its
decision to ensure compliance with these commitments. As to the third
commitment, the Commission decided not ro impose it as a formal obligation,
because any appropriate arrangement regarding Potacan could be reached only
in agreement with EMC. The Potacan joint venture is already the object of
proceedings under Article 85 to which, unlike the merger proceedings, EMC is
also party. In the event that K+$ is not able to reach agreement with EMC
despite K+8’s best efforts, an appropriate solution is to be found in the course
of the Article 85 procedure.
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KNP/BT/VRG (Phase Il case)

305. This case concerned the merger between two Dutch paper, board and
packaging groups, KNP and BT, and a Dutch distributor of paper and printing
systems, VRG. The merger raised a problem of dominance in the markets for
distribution and servicing of printing presses in Belgium and the Netherlands.

306, With regard to the manufacture of waste paper based board and the
distriburion of graphic paper, the Commission concluded that the merger would
not lead to dominance. Although the parties would attain market shares above
25% in some segments of these markets, no dominance would be created or
reinforced given inter alia the presence of other strong competitors, the existence
of spare capacity and the views of customers contacted by the Commission that
alternative sources of supply will be readily available.

307. With regard to printing presses, prior to the merger BT and VRG
distributed and serviced on an exclusive basis printing presses manufactured by
the two main European suppliers, Heidelberg and MAN-Roland respectively
and competed against each other in Belgium and the Netherlands. As a result of
the merger, the new entity would have a marker share of more than two thirds
in each of these countries.

308. The Commission considered the following elements in order ro decide
whether the merger would lead to dominance with regard to printing presses:

(i) distributors of other printing presses such as the Japanese company Komori
who currently compete with the parties in Belgium or the Netherlands have
a very small share of the market. They lack an extensive service network
and the printing presses they distribute do not have the long established
reputation of Heidelberg and MAN-Roland in Europe;

{ii) with regard to maintenance and after-sales service, the few existing
independent providers in Belgium and the Netherlands could not significantly
constrain the marker power of the merged entity in view of their small size
and lack of technological expertise;

(iii) successful new entry into the Belgian and Dutch markets for distribution of
the printing presses would depend on the quality and reputation of printing
presses to be distributed. Given the very small number of well established
makes, potential entry into the distribution market is therefore extremely
limited;
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(iv) customers are small and dispersed and could not be expected to be able to
constrain the parties’ market power. Moreover, they would have difficulties
in switching to another make of printing presses, if they were nor satisfied
with the service offered by the parties.

309. In view of these elements the Commission concluded thar the merger
would lead to dominance in the markets for distribution and servicing of printing
presses in Belgium and the Netherlands. Given the structure of the markets
concerned this dominant position was not likely to be quickly eroded. It was
therefore nor merely temporary and would significantly impede effective
competition,.

310. However, the parties entered into a commitment vis-g-vis the Commission
to terminate their distribution relationship with either Heidelberg or MAN-
Roland for Belgium and the Netherlands. In addition, they undertook to divest
themselves of all assets related to the distribution and servicing of printing
presses for which the relationship will be terminated, including the transfer of
staff and existing servicing contracts, in order to ensure that a third party is able
to establish itself as an independent distributor in the Belgian and Dutch markets.

311. On the basis of these underrakings the combination of the distribution
and servicing activities that would have resulted from the merger will not
actually take place. Therefore, the Commission declared the operation compatible
with the common marker subject to fulfilment of the obligations accepted by
the parties.

Pilkington-Techint/SIV (Phase Il case)

312, This case concerned the acquisition of joint control by Pilkington and
Techint in SIV, a flat and automotive safety glass producer previously owned
by the Italian State.

313. The Commission analysed the effects of the concentration on the float glass
market at two levels: (i) level 1, which corresponds to the production and sale of
primary raw flar glass; (ii) level 2, where raw flat glass is subject to further
processing before sale to the final user (automotive trade or general trade).

314, Following the concentration, over 90% of the floar glass market in the
Community would be supplied by five producers: St-Gobain, the market leader,
followed by Pilkington/SIV, the US-owned companies PPG and Guardian and
the Japanese-owned company Glaverbel. In view of the market shares and

COMP, REP. EC 1993



MAIN DECISIONS AND MEASURES TAKEN BY THE COMMISSION 185

strength of the other producers, in particular St-Gobain, the Commission
concluded that the concentration would not Jead to the creation or strengthening
of single dominance for Pilkington/SIV. However, the acquisition of SIV by
Pilkington/Techint would further increase the degree of concentration in a
sector that was already highly concentrated and subject to high entry barriers.
Consequently, the Commission also examined whether the notified operation
would create or strengthen a position of collective dominance by an oligopoly
group of five producers.

315. With regard to the possible creation or strengthening of collective
dominance, the Commission considered that competition outside the group of
the five Community producers would not be significant and that potential entry
was not likely in the medium term. Nevertheless, it concluded that the following
market characteristics undermined the likelihood of parallel anti-competitive
behaviour by the members of the oligopoly group:

(i) increasing excess capacity coupled with low price elasticity;
(i) product innovation and differentiation;

(iii) asymmerries in the marker position and the degree of verrtical integration of
the five producers;

(iv) insufficient price and sales volume transparency;

(v) strong incentive to renege on parallel behaviour due to the economies of
float glass production, i.e. relatively low variable costs resulting in high
marginal profits from additional sales;

{vi) considerable purchasing power of vehicle manufacturers.

316. Inassessing the possible creation or strengthening of collective dominance,
the Commission also examined the operation of joint ventures between the five
Community float glass producers. The most important of these was considered
to be the Flovetro joint venture, which following the concentration would be
jointly operated by Pilkington/SIV and St-Gobain. The Commission concluded
that the continued operation of Flovetro would not significantly impede effective
competition because it was a pure production joint venture whose ontput
represented a very small percentage of Community sales. Moreover, Flovetro
did not involve the other three float glass producers and no other production
links existed in the sector.

317. In view of the above, the acquisition of SIV by Pilkington/Techint was
declared compatible with the common market.
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§ 3 — Application of Articles 9, 21 and 22

{a} Application of Article 9

318. A request for referral was received from the German authorities in the
McCormick/CPC/Rabobank/Ostmann case. As a general rule, when the
substantive conditions under Article 9 are met, the Commission may either deal
with the case itself or refer it to the competent auchorities of the Member State
concerned, taking into account the public interest of ensuring that competition
in the common market is nor distorted.

The Commission had the intention of dealing with this case itself, taking into
account both the threat to the distinct market in Germany and any foreseeable
cffects of the concentration on other markets within the Community. This
option was however foreclosed as a result of an error in the calculation of the
legal deadlines provided for in Article 10(1), second sentence. Nevertheless, the
possibility of referral under Article 9 was still open pursuant to Article 10(6)
read in conjunction with Article 9(4)(a). The Commission therefore concluded
that it was appropriate to refer the case to the competent authorities of the
Federal Republic of Germany for the purposes of carrying out a proper
competition assessment.

319. From the point of view of substance, several factors indicated that the
herb and spice market remained national, in particular in Germany. The stability
of demand and saturation of the market in Germany, rogether with the specificity
of distribution and merchandising and the relatively high costs of entering the
market created an important barrier ro entry to the German market.

320. In the Commission’s practice, a referral of a case affecting a whole
national market would only take place in exceptional circumstances, when this
market constitutes a substantial part of the common market. In this particular
case, the fact that herbs and spices require a specific and very wide distribution
and service system, which has resulted in more than 85 000 sales points in
Germany, showed that local conditions were a crucial factor. From this
perspective, the German authorities were probably in a good position to carry
out a detailed examination.
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(b) Application of Article 21(3)

321.  Article 21(3), which allows Member States to take appropriate measures
to protect legitimate interests in respect of mergers covered by the Regulation,
was applied for the first time in IBM France/CGl, which was authorized by the
Commission on 19 May. The transaction involved a public exchange offer as a
result of which IBM France obtained control of the French public limited
company Compagnie Générale de I'Informarique (CGI). The French authorities
informed the Commission that they had taken certain appropriate measures
relating to two CGI subsidiaries forming part of the merger that worked in
particular with the French Ministry of Defence. The measures were taken in
order 1o protect French legitimate interests linked to public security, pursuant
to the second subparagraph of Article 21(3).

(c) Application of Article 22(3)

322. The first request pursuant to Article 22(3) of the Regulation, which
entitles a Member State to request the Commission to examine a merger without
Community dimension, was made in the British Airways/Dan Air case and
raised a number of new issues. These mostly stemmed from the fact that although
the procedural rules are essentially the same as for a notified transaction, no
notification had been lodged. In this case, the Commission considered that the
Belgian request did not provide sufficient information to allow it to proceed
with an investigation and thus the time period started to run only when
additional information was received from the Belgian Government.

323. On a point of substance, it is important to stress that, under Article 22(3),
the Commission is entitled to intervene only ‘in so far as the concentration
affects trade between Member States’ and thar its scope of action in terms of the
measures to be taken is restricted to the territory of the Member State concerned.
In this respect, the acquisition of the non-charter services of Dan Air clearly
affected air transport between Belgium and the United Kingdom. However, the
only route concerned was Brussels/London, where the Commission concluded
that the operation would not lead to the creation or strengthening of a dominant
position.
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§ 4 — Application of Article 225 of the Treaty

324. On 17 March the French authorities informed the Commission thar, on
the basis of Article 223 of the Treaty, they had requested the parties involved
not to notify a merger having a Community dimension. The sector concerned
was the manufacture of engines for missiles.

325. The Commission pointed out that Article 223 could be invoked for this
purpose by a Member State in respect of mergers that were limited to military
activities not having any civilian application. However, in such a case, the
Member State concerned had to enable it to check that the conditions for the
application of Article 223(1)(b) were met and thar the merger would not have
any adverse effects for the suppliers of the undertakings concerned, any
intermediate consumers and final consumers (defence ministries) in other
Member States. It also reserved the right to apply the first paragraph of
Article 225 of the Treary.

326. The French authorities provided the necessary information on 20 October,
namely the reasons for which non-notification was necessary for the protection
of the essential interests of the security of the country, the precise nature of the
activity showing thar it was covered by Article 223(2), the lack of any spill-over
effects on non-military products and the impact of the merger on suppliers,
intermediate consumers and defence ministries in the other Member States. The
Commission informed the French authorities on 29 October that it had no
comments.
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D — MAIN DECISIONS IN THE STEEL INDUSTRY

§ 1 — Main developments

327. The crisis affecting the Community steel industry continued in 1993. A
total of 55 coal and steel cases were dealt with during the year. The number of
specialization agreements and joint ventures increased, while the number of
mergers fell appreciably. As a result, six decisions were taken under Article 66
of the ECSC Treaty, while nine cases were settled by means of an exemption
letter under Decision No 25/67. By contrast, 14 cases were dealt with by means
of a comfort letter pursuant to Article 65 of the ECSC Treaty.
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§ 2 — Mergers

(a) Mannesmann — Hoesch

328. The Commission authorized Mannesmannréhren Werke AG and Hoesch
AG to set up a joint venture, Mannesmann Hoesch Prizisrohr GmbH, and
authorized Mannesmannrshren Werke to acquire 50% of Gebr, Fuchs GmbH,
a subsidiary of Hoesch.

The decision covered only ECSC products. A parallel decision was adopted
under Regulation (EEC) No 4064/89 to cover those aspects of the merger
involving EEC products.

(b) Sollac — Bamesa

329. The Commission authorized Usinor Sacilor, through its subsidiary Sollac,
to acquire a 30% stake in the capital of the ECSC products distributor
Barcelonesa de Metales (Bamesa).

{c) Profilarbed — Unimetal

330.  The Commission authorized the merger of the heavy section and machine
wire production and distribution activities of Arbed and Usinor Sacilor, in the
long produces sector. The merger completes the process of rationalizing and
integrating production that was begun when Europrofil was authorized.

(d) Ensidesa — Velasco
331. The Commission authorized Ensidesa to acquire a stake in the capital of

the holding company Cosimet, which, together with the Riberas family, controls
the Spanish ECSC products distribution group Velasco.

(¢} Thyssen Kohletechnik RAG — Fechner

332, The Commission authorized Thyssen Schachtbau Kohletechnik GmbH
(Thyssen Schachtbau GmbH group, Miilheim/Ruhr} and Bruno Fechner GmbH
& Co. KG (Ruhrkohle AG group), to set up a joint venture, Micro Carbon
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Brennstofftechnik GmbH and authorized the latter to acquire Techno Carbon
GmbH. The new undertaking will produce and sell pulverized coal for cement
and lime-burning kilns.

(f) Laubag — Espag

333. The Commission authorized Lausitzer Braunkohle AG (LAUBAG) to
acquire all the capital of Energiewerke Schwarze Pumpe AG (ESPAG), a majot
distributor of lignite briquettes. Following the rransaction, the Treuhand, which
holds the capital of the two undertakings, will divide LAUBAG into two
companies, one of which will group together the profitable divisions under the
name ‘Braunkohlenwerke Brandenburg-Sachsen AG’ with a view to furure
privatization.
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§ 3 — Financial arrangements

334.  Inresponse to the crisis in the steel industry, the Commission put forward
measures under Article 53 of the ECSC Treaty.

Three groups of undertakings, comprising numerous firms, producing hot-rolled
wide coils and strip, heavy plate and heavy sections notified agteements
establishing common financial arrangements pursurant to Article 53(a) of the
ECSC Treaty,! the main arrangements being as follows:

(i) the parties to the financial arrangements that neither reduce nor close down
capacity will contribute to the financing of the capacity reductions of the
parties that opt for closure; the aim is to reduce heavy section capacity by
2.5 million tonnes, hot-rolled wide coils and strip capacity by 6 million
tonnes, and reversing-mill plate capacity by 2 million tonnes,

{ii} plant closures will be deemed permanent when they are carried out in
accordance with Arricle 8 of Commission Decision No 3010/91/ECSC. 2
Any export of plant for reassembly at a location where exports to the
Community market would be improbable could be deemed a permanent
closure,

(iti) parties opting for closure will undertake, for five years, not to increase their
residual capacity for the products in question that are covered by the
financial arrangements on pain of a fine, payable to the other parties, of
ECU 100 per tonne of increased capacity. For a period of five years,
capacity increases stemming from maintenance work or current productivity
investment are limited to 2% per year. Investment in new technologies is
not excluded where it replaces existing capacity without leading to a net
increase in capacity,

(iv) individual capacity closure programmes will be notified to the Commission
with details of the plant to be closed. In principle, closures should take
place before 31 December 1994. The Commission made its authorization
subject to one condition designed to ensure thar competition was maintained
within the common market. This was that the companies must not, under
the financial arrangements, establish any agreement or concerted practice
or make unilateral declarations concerning prices, rates of capacity
atilization or the level of production remaining under the control of each

! Commission Decision of 21.12,1993 {OJ L6, 8.1.1994),
! OJL 286, 16.10.1991.
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of the parties following the closures, and thar the parties will not, for the
duration of the arrangements, participate in any concerted practice or
agreement for exchanging information that could restrict competition
without first informing the Commission. In addition, each company must
present its plant closure programme within three months of notification of
the Decision of 27 October 1993, and all the companies must submit to any
checks deemed necessary by the Commission.
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E — SUBSTANTIVE AND PROCEDURAL RULES

§ 1 — Application of the block exemption Regulations

{a) Motor vehicle distribution

Regulation (EEC) No 123/85

335. The year under review has seen the first biannual submissions of price
data to the Commission by the 23 leading European and Japanese car
manufacturers. This has come abour in response to action taken by the
Commission in 1992 to improve price transparency for cars in the EC.1

The car manufacturers furnished information relating to the prices (on 1 May
1993 and 1 November 1993) of 55 European and 17 Japanese top-selling car
models, based on recommended retail prices, adjusted for equipment differences,
and given in local currencies before and after tax.

The main conclusion to be drawn is that there were notable exchange-rate
movements in 1993 which must be taken into consideration. This is especially
relevant with regard to Spain, Portugal and Italy where devaluation occurred,
and which were the lowest price markets during this period with Germany,
having a strong DM, being the highest. Nevercheless the following comments
can be made:

(i) In November 1993, overall price differences were slightly greater than in
May. Approximately 80% of the prices for cars produced by European
manufacturers and 90% of Japanese models showed price differentials of
less than 20%.

(i) However, by excluding monetary fluctuations (by using the May ecu rate
for the November analysis), it became clear that car manufacturers had
tended to reduce price differentials for most of their models.

(ii1) By market segment there were, between May and November 1993, virtually
no alterations in the ranking with respect ro the cars constituting the highest
percentage share of the overall car marker {i.e. segments B, C, D). Medium
and large cars (segments C and D) showed small price disparities {85% of

! Twenty-second Competition Report, point 290,
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models had less than 20% differentials), while small and mini cars (segments
B and A) had the greatest differences (only 67% and 58% respectively of all
models with price differences of less than 20%).

{iv) The Commission notes that between May and November 1993, a general
downward trend for car prices in the EC has occurred (taking the
recommended retail prices at the appropriate ecu exchange rates).

Surveys of car prices in the Community will be carried out in this manner every
six months and will allow the Commission to go beyond the present exercise of
improving price transparency. They will enable it to assess the trend in price
differentials, which it expects to see diminish following the initiative which it
launched in May 1992, and to take these trends into consideration in its
reflections on the future of Regulation (EEC) No 123/85, which is due to expire
in June 1995.

In 1992, as a further part of its action to deal with car price differentials between
Member States, the Commission asked car manufacturers to make it clear to
their dealers that the manufacturers would fill orders which the dealers receive
from customers and approved dealers in other Member States. The car
manufacturers have cooperated by sending circulars to their dealers, and judging
by the significantly reduced number of complaints received from individual
consumers in 1993, this action has been useful.

However, the Commission has again received, in 1993, complaints from
consumers regarding the failure of dealers to carry out guarantee work on cars
purchased in other Member States. These difficulties have been resolved by the
intervention of the Commission and subsequent action on the part of the
manufacturers to remind their dealers that such guarantee work is required by
the provisions of Regulation (EEC) No 123/85.

In the year under review the Commission confirmed to manufacturers that
Regulation (EEC) No 123/85 refers only to vehicles of three wheels or more and
therefore is not applicable to the distribution of motorcycles within the
Community.! The manufacturers can adapted their distribution contracts to the
provisions of Regulation (EEC) No 1983/83 concerning exclusive distribution in
order to benefit from the exemption by category or may introduce a request for
individual exemption if they consider that this regulation does not correspond
to the requirements of motorcycle distribution.

336. During the year under review, the Commission also continued to ensure
that intermediaries operating within the common market are not excluded from

1 Twenty-first Competition Report, point 123.
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the supply of vehicles provided that they show clearly that they are acting as
suppliers of services on behalf of a third parry.

In addition, the Commission defined its position on the applicability of
Regulation (EEC) No 123/85 to contractual clauses that restrict dealers’ freedom
to supply leasing companies. The problem arises in two references for preliminary
rulings within the meaning of Article 177 of the EC Treaty that are currently
before the Court of Justice. Taking the view that Article 13{12) — which ranks
leasing as a form of distribution — concerns only relations between producers
and dealers, the Commission concluded that Regulation (FEC) No 123/85, as it
currently stands, is not applicable to relations berween dealers and leasing
companies,

(b) Application of the other block exemption Regulations

Exclusive purchasing

337. With regard ro the application of Regulation (EEC) No 1984/83 to service
stations, the Commission was able, on several occasions, to clarify and spell out
certain aspects of the scope of the exemption and, in particular, the restrictions
of competition that prevented its application.

The Commission examined in particular the contracts negotiated by the Spanish
refineries with service station operators under the former monopolized network
when it was still legally reserved to Spanish refiners’ products. !

Specialization and research and development agreements

338. The Commission received only one notification in 1993 under the
opposition procedure provided for in Article 4 of Regulation (EEC) No 417/85
on specialization agreements.? The six-month period has not yet expired, and
the case is at present still under examination.

As far as Regulation (EEC) No 418/85 on research and development agreements
is concerned, the opposition procedure provided for in Article 7 continues to be
little used. No notifications under Article 7 were received in 1993.

! See point 226 of this Report.
? OJL53,22.2.1985.
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Patent licensing and know-how licensing agreements

339, During the year, the Commission received only one notification in which
the parties requested application of the opposition procedure provided for in
Article 4 of Regulation (EEC) No 556/89 on know-how licensing agreements. !
The six-month period has not yet expired, and the case is still under examination.
The Commission did not receive any notifications in 1993 under Article 4 of
Regulation (EEC) No 2349/84 on patent licensing agreements. > The Commission
was able to terminate proceedings by sending a comfort letter in two cases
notified respectively in 1990 and 1991 under the two Regulations, after the
parties had amended their agreements in such a way as to make them compatible
with Article 85.

Franchising agreements

340. During the period covered by the Report, the Commission received three
notifications in which the parties requested application of the opposition
procedure provided for in Article 6 of Regulation (EEC) No 4087/88.3

In one of the three cases, the Commission found that the agreement did not
appreciably affect competition in the common market or trade between Member
States. The opposition procedure was not therefore applicable, since the
agreement was not caught by Article 85(1) of the EC Treaty. The two other
notifications are still under examination.

The Commission was able to terminate examination of the two notifications*
received in 1992 under Article 6 of Regulation {EEC) No 4087/88. In one case,
the Commission found that the agreement did not appreciably affect competition
within the common market. In the other, it found that the agreement now met
the conditions required 1o be eligible for the block exemption, the parties having
in particular removed the restriction preventing the franchisee from derermining
the selling prices of the franchised products and having expressly given the
franchisee freedom to purchase the products from other franchisees. Mention
should also be made of the Texaco case described earlier.®

O] Lsl, 4.3.1989,
OJ L 219, 16.8.1984.
Q] L 359, 28.12.1988.
Twenty-sccond Competition Report, point 273.
See point 225 of this Report.
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Main cases decided by the Community lawcourts

341, This Report covers a total of 12 judgments and 5 orders.

§ 1 — Interpretation of Article 3{f), the second paragraph of Article 5
and Article 85{1} of the EC Treaty

342. In its important judgments of 17 November in Meng, Obra and Reiff, the
Court of Justice, in response to a reference for a preliminary ruling, defined the
limits of its case-law on the interpretation of Article 3({f} 3(g) since the entry into
force of the Treaty on European Union) and Articles 5 and 85 of the EC Treaty.

The Meng and Obra cases concerned German (Meng) and Dutch (Obra)
regulations which prohibit insurance companies (Ohbra) and/or insurance
intermediaries (Ohra and Meng) from granting certain financial benefits, in
particular in the form of the rebating of commissions in full or in part to clients.

The Reiff case concerned German regulations on the fixing of tariffs for the
long-distance transport of goods by road.

343. In all three cases the Court applied the formula summing up its earlier
case-taw set out in its judgment in Van Eycke (Case 267/86 [1988] ECR 4769, at
paragraph 16). Hence it rejected the interpretation that national legislation
having the same anti-competitive effect as a concerted practice prohibited by
Article 85 is contrary to the provisions referred to above, where there are no
agreements between enterprises.

The Coust first observed that Article 85 of the Treaty per se is concerned only
with the conduct of enterprises and not with national legislation. For that
reason, the Court made the preliminary observation in Meng that the measures
at issue did indeed have an official character by reason of the administrative
status and the controlling and rule-making powers of their author, the German
insurance supervisory office.
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The Court went on, however, to qualify thar statement by pointing out that
Article 85, read in conjunction with Article 5 of the EC Treaty, requires Member
States not to introduce or maintain in force measures, even of a legislative
nature, which may render ineffective the competition rules applicable to
enterprises. Such would be the case, cither if a Member State were to require or
favour the adoption of agreements, decisions or concerted practices contrary to
Article 85 or ro reinforce their effects, or if it were to deprive its own legislation
of its official character by delegating to private traders responsibility for taking
decisions affecting the economic sphere.

344. In response to the question put by the court making the reference, the
Court first considered, in Reiff, whether the German rules in question pointed
ro the cxistence of an agreement within the meaning of Arricle 85 of the EC
Treaty. Under those rules, tariffs are fixed by tariff boards made up of persons
from the rclevant branches of the road transport sector. The Court had previously
held that an agreement existed where it was negotiated and concluded by
persons who, although appointed by the public authorities, were proposed for
appointment by the trade organizations and who conscquently must be regarded
as represcnting those organizations. ! It pointed out, however, thart in the present
case the members of the tariff boards were acting as cxperts independently of
the enterprises or associations which had proposed them to the Federal Minister
for Transport and were required to take account of the interests of other sectors
when fixing the tariffs. The Court therefore replied in the negative to this
question.

As regards reinforcing the effects of an agreement, the Court rejected the
argument put forward in Meng that the rules at issuc had increased the scope of
an agreement prohibiting the rebating of commissions in the life insurance sector
by applying it to other classes of insurance. The Court considercd that rules
applicable to a particular sector consolidated the effects of a previous agreement
only if they did no more than reproduce theterms of an agrecement between
operators in the sector.

Lastly, in Reiff, the Court was asked to state whether the public authorities had
dclegared their powers to private economic operators. Here, too, it replied in
the negative. It found that the German rules on the fixing of road transport
tariffs required the Federal Government to approximate the conditions of

' Case 123/83 BNIC v Clair |19835] ECR 391,
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competition between means of transport in order to avoid unfair competition
between road, rail and inland waterway transport. To that end, the Federal
Minister for Transport could himself attend, or be represented at, meetings of
the tariff boards, and could also fix tariffs himself if he considered that those
adopted by a board were not in the general interest.

COMP. REP. EC 1993



202 COMPETITLON RULES APPLICABLE 'T'0O ENTERPRISES

§ 2 — Definition of an undertaking

345. Intwo actions (Joined Cases C-159 and 160/91) between Christian Poucet
and the Caisse Mutuelle régionale du Languedoc-Roussillon {Calmurac) and
the AGF on the one hand and Daniel Pistre and the Caisse autonome nationale
de compensation de I'assurance vieillesse des artisans (Cancava) on the other,
the Court of Justice delivered a judgment on 17 February on the question
whether a body entrusted with the management of a special social security
scheme is an undertaking within the meaning of Articles 85 and 86 of the EC
Treary.

To answer this question, the Court referred to its judgment of 23 April 1991 in
which it defined the concept of an undertaking: ‘in the context of competition
law, the concept of an undertaking encompasses every entity engaged in an
economic activity, regardless of the legal status of the entity and the way in
which it is financed’.

The Court also pointed out that the social security schemes in question performed
a social function and operated on the basis of the principle of solidarity; in view
of the compulsory nature of membership, maintaining solidarity and financial
equilibrium were essential factors.

On the basis of these considerations, the Court ruled that sickness insurance
schemes or bodies entrusted with the management of a social security scheme as
a public service fulfil an exclusively social function. That activity is based on
the principle of national solidarity and is not profit-making. The benefits which
arc paid are statutory benefits and are independent of the amount of the
contributions. It followed that the activity was not an economic activity and
consequently the bodies entrusted with it did not constitute undertakings within
the meaning of Articles 85 and 86 of the EC Treaty.

U Case C-41/90 Htsfner and Elser v Macrotron |1991] ECR 1-1979,
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§ 3 — Application of Article 85 to a horizontal agreement on prices

346. On 31 March, the Court of Justice delivered a judgment in responsc to
an application contesting a Commission decision! thar 40 wood pulp producers
and three of their trade associations had infringed Article 85(1} of the EC Treaty
by concerting on prices (announced price and/or transaction price) {the Wood
Pulp cases — Ablstrom and Others v Commission). In the course of the
proceedings, the Court had alrcady delivered a judgment concerning the
Community’s jurisdiction to apply its competition rules to undertakings outside
its territory.?

The Court annulled a number of provisions of the contested decision. It did this
for two main reasons: infringement of the rights of the defence, and the fact that
the Commission had failed clearly to establish general concertation on announced
prices.

According to the Court, the system of quarterly pricc announcements for wood
pulp did not in itself constitute an infringement of Article 85(1) of the Treaty.

Furthermore, as the Commission bad also been unable to prove satisfactorily
that prior concerted action had taken place, the Court endeavoured to determine
whether the system of quarterly pricc announcements; the simultaneity or
near-simultaneity of the announcements; and the fact that announced prices
were identical in the period 1975-1983 constituted serious, detailed and consistent
evidence of prior concertation. The two expert reports commissioned by the
Court revealed, however, that:

(i} those factors could be explained otherwise than by concerted action;

{11) a more plausible explanation for thc uniform prices was that they resulted
from the normal operation of the market rather than from concertcd action.

Since the Commission had not established concerted action on announced prices,
the Court annulled Article 1(1) of the decision.

Consequently, it also annulled the provisions of the undertaking annexed 1o the
decision in so far as they imposed obligations other than those resulting from
the findings of infringements made by the Commission which had not been
declared veid by the Court.

Decision 85/202/EEC of 19 December 1984,
2 [1988) ECR 5193.
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The Court found, however, that all the other provisions of the decision were
valid, namely those which establish:

(i) concertation on the fixing of ‘KEA recommended prices’ by the members
of that association (no fine had been imposed);

(if) participation by the Finnish association Fincell in the concerted action (fine
upheld);

(iii) the existence of contractual clauses banning exports and reselling (fine
reduced to ECU 20000 in view, in parricular, of the terminarion of the
infringement}.
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§ 4 — Interpretation of Commission Regulation No 1984/83
on the application of Article 85(3) to categories of
exclusive purchasing agreements

347. Inits judgment of 10 November in Petrogal (Case C-39/92), delivered in
response to a reference for a preliminary ruling from the Lisbon civil court
(Tribunal Civel da Comarca), the Court of Justice gave a ruling on the
interpretation of a specific point in Commission Regularion (EEC) No 1984/83
of 22 June 1983 on the application of Article 85(3) of the Treaty to categories of
exclusive purchasing agreements.

The main action was between the Portuguese company Petrogal and the owner
of a service station who had unilaterally terminated a contract in 1990 which
had been concluded in 1982 for 15 years and under which he had undertaken to
purchase fuel and oil from Petrogal. The court making the reference considered
that the legal assessment of such conduct depended on how the provisions of
Regulation 1984/83 concerning service station agreements were interpreted.

Article 10 of the Regulation states that Article 85(1) of the Treary does not apply
to the service station agreements which it defines. To qualify for block exemption,
such agreements must satisfy the conditions of Articles 11 to 13 of the Regulation.
Article 12{1}{c) provides that agreements do not gualify for exemption where
they are concluded for an indefinite duration or for a period of more than
10 years. As the contract in question had been signed for 15 years, it would
normally be caught by that provision.

However, the Regulation makes special provision for Spain and Portugal,
specifying that, of the conditions set out in Articles 10 to 13, the condition
relating to the maximum duration of the agreements referred to in Article 10 is
not applicable to agreements in force in Spain and Portugal on the date of their
accession to the Community.

Consequently, such agreements qualify for exemption under Regulation 1984/83
in so far as their terms meet the requirements of Articles 10 to 13 of the
Regularion, with the exception of that relating to duration.
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§ 5 — Interpretation of Commission Reguiation (EEC} No 123/85
of 12 December 1984 {motor vehicles) and the
Commission notice of the same date concerning that
Regulation Concept of authorized intermediary

348. In its judgment of 22 April in Peugeot (Case T-9/92), the Court of First
Instance defined the meaning of the term ‘authorized intermediary’.

The origin of this case is a complaint made in 1989 by Eco System against
Peugeot and three of its authorized dealers in Belgium which were preventing
parallel imports of motor vehicles by Fco System acting as intermediary on
behalf of French consumers. The Commission initially adopted interim measures
at the request of Eco System, followed by a decision. ! It is this decision that was
being contested in the present case.

The decision found that a circular letrer dated 9 May 1989 from Peugeot 10 its
dealers in France, Belgium and Luxembourg, together with the implementation
of the circular by those dealers, had the effect of suspending deliveries of Peugeot
vehicles to Eco System and was therefore contrary to Article 85(1) and not
exempted by Regulation (EEC) No 123/85 on the application of Article 85(3) of
the Treaty to certain categories of motor vehicle distribution and servicing
agreements.

In support of its application, Peugeot essentially relied on paragraph 11 of
Article 3 of the Regulation, which allows exemprion where the dealer is obliged
not to sell vehicles to final consumers using the services of an intermediary
unless the latter has ‘prior written authority’ to purchase a vehicle and rake
delivery.

Peugeot also referred to the Commission Notice of 12 December 1984 concerning
the Regulation, which states that undertakings within the distribution system
can be obliged not to supply new motor vehicles within the contract programme
to or through a third party who represents himself as an authorized reseller of
new vehicles or carries onan activity equivalent to that of a reseller {paragraph 3).

In dismissing the application, the Court clarified the concept of intermediary
with wrirten authority, pointing out that the only condition imposed on
intermediaries by the Regulation was that they should have prior written
authority from the final consumer, It followed that, provided an intermediary
was duly authorized, he could not be denied this status under the Regulation on

1 Decision of 4 December 1991, Q] L 66, 11.3,1992, p. 3.
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the sole ground that he was pursuing an occupational activity. Such exclusion
would have the effect of impeding parallel imports and would run counter to
the objective of achieving a single market.

The Court also ruled that the applicants could not rely on the above-mentioned
Notice as it simply interprcted the Regulation and hence could not modify the
latter’s meaning as far as the concept of intermediary was concerned.
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§ 6 — Abuse of a dominant position

349. The *plasterboard’ case (Case T-65/89 BPB and British Gypsum) afforded
the Court of First Instance an opportunity to decide, by judgment of 1 April,
that several practices constituted abuses of dominant positions.

The case concerned two enterprises in a dominant position: BPB, the British
holding company of a group that controls about half of plasterboard production
capacity in the Community, and its subsidiary, British Gypsum.

On 5 December 1988, the Commission decided that British Gypsum had abused
its dominant position in the supply of plasterboard in Great Britain and that
BPB, through its subsidiary British Gypsum, had also abused its dominant
position in the supply of plasterboard in Ireland and Northern Ireland.

BPB and British Gypsum then brought an action for annulment of the decision
and for a reduction in the fines imposed.

The Court rejected the contentions of the applicants relating first to infringement
of the right to a fair hearing (see paragraph 8(c)) and secondly to various abuses
of a dominant position.

It acknowledged that the practice of making promotional payments, even when
linked to an undertaking by the recipient to purchase exclusively from the
supplier, is common in vertical distribution systems and that, in a marker subject
to effective competition, such arrangements may be in the interests of both
parties and may not, in principle, be prohibited. Such considerations are not,
however, unreservedly applicable in a market where competition is already
restricted owing to the dominant position of one of the parties.

An enterprise in a dominant position is under a special duty not to jeopatdize
nor distort effective competition in the common market, The Court held that
British Gypsum had abused that position by tying purchasers — albeit at their
request — by a commitment or promise on their part to purchase all or a large
part of their requirements exclusively from it, this being an unacceptable barrier
to marker entry. Referring to the Court of Justice judgment in Hoffmann-La
Roche,! the Court said that an abuse may occur independently of any fault in
view of the objective nature of that concept, and that therefore the applicants’
contention that British Gypsum had never intended ro weaken competition was
invalid.

U Case 85/76 {1979) ECR 461.
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Furthermore, the fact that it was possible at any time to break the contract with
an enterprise in a dominant position did not alter the abusive nature of the
conduct, since a dominant undertaking has the power to oblige irs customers
not only to conclude but alse to maintain such contracts,

The Court also found that the criteria for according priority in meeting orders
in times of shortage constituted an abuse, although no fines had been imposed.

Lastly, it observed that enterprises in a dominant position are free to act in
defence of their own interests provided such action is not aimed at strengthening
and abusing their dominant position.

It considered, however, that British Gypsum’s conduct in Ireland and Northern
Ireland, as a supplier in a dominant posirion on which its customers depended
to a fairly marked degree, clearly had the object of penalizing merchants
intending to import plasterboard and of dissuading them from doing so, thus
further strengthening its position.
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§ 7 — References for preliminary rulings — Particular need for

precision in the competition field

350.  On two occasions the Court of Justice held thart it was not necessary for
it to give a preliminary ruling on questions referred to it concerning the
interpretation of the Treaty competition rules.

(a)

It gave its first ruling to that effecr in its judgment of 26 January in
Telemarsicabruzzo, delivered inresponse to a reference from the Magistrate’s
Court, Frascati (Vice Pretore di Frascati}, Italy.

The Iralian court’s questions concerned the interpretation of the Treaty’s
provisions on competition, in particular Articles 85(3) and 86, with a view
to determining the compatibility with Community law of Italian rules which
reserve the use of certain television channels for the Government, thus
preventing the private sector from using them.

The questions arose in connection with a dispute between cerrain television
broadcasting companies on the one hand and the Italian Ministries for Posts
and Telecommunications and the Defence on the other. The court making
the reference failed to specify the factual and legal framework which would
have allowed the purpose of the questions to be identified and simply stated
that Article 86 prohibits all monopolies.

The Court therefore reminded national courts of their obligation to set out
the facrual and legal context of their questions and at the very least to
explain the factual assumptions on which those questions were based. It
added that these requirements applied particularly to competition where
complex legal and factual issues often arose.

Although the file sent by the national court and the Court proceedings had
produced some information, it was too fragmentary to allow the Court to
interpret the Community competition rules with regard to the subject of the
proceedings.

The second case! was dismissed on 26 April, without oral hearing, by an
Order declaring the application manifestly inadmissible.

The Order answers the questions put by the court supervising the liquidation
of Monin Automobiles, an importer of Japanese motor vehicles into France
whose business had been restricted by the French government’s policy of

1 Case C-386/92 Monin Automobiles.
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regulating imports of vehicles from the Far East and the resulting
quota-sharing cartel between the five main Japanese manufacturers. Monin
had lodged a complaint with the Commission for infringement of Articles

30 and 85 of the EC Treaty, which the Commission had rejected.!

In the meantime, Monin went bankrupt. The court responsible for the
liquidation asked the Court of Justice for a preliminary ruling on several
questions, essentially whether the French policy described above and the
position taken by the Commission in that respect were compatible with
Community law,.

The court making the reference had failed, however, ro define the factual
and legal background to its questions. The Court of Justice repeated that
such a definition was an essential requirement, especially in the field of
competition where complex legal and factual considerations often are ac
issue. Observing that it was thereforc unable to establish a relationship
betwecen the questions and the substance of the case, the Court ruled that
the questions were inadmissible.

! Judgment of 18 Seprember 1992, Case T-28/90 Asia Motor France and Qthers v Commission; not yet

reported.
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§ 8 — Procedure

{a) Orkem case-law restricted to Commission procedure

351. The Court of Justice judgment of 10 November delivered in response to
a reference for a prcliminary ruling from the Amsterdam District Court
{Arrondissementsrechtbank Amsterdam} concerns the question whether the
Orkem case-law extends to proceedings before a national civil court. ! In Orkem,
the Court had held that observance of the rights of the defence, as a fundamental
principle of Community law, prevented the Commission, in the course of a
request for information under Article 11(5) of Regulation No 17, from compelling
an undertaking to provide it with answers which might involve an admission on
its part of the existence of an infringement which it is incumbent upon the
Commission to prove.

In Otto v Postbank, the Court held, firstly, that the application of Articles 85
and 86 by national courts was in principle governed by national law and that
therefore, provided that the fundamental principles of Community law were
observed, the rights of the defence may differ from those applicable in Community
proceedings.,

Secondly, on the basis of the differences between an administrative procedure,
as in the Orkem case, and a procedure exclusively concerning the private
relationships between individuals which cannot lead directly or indirectly to the
imposition of a penalty by a public authority, it ruled that Community law did
not require that a party should have the option of refusing to give answers which
might admit the existence of an infringement of the rules of competition.

In response to the argument that such an answer would allow the Commission
to obtain, through national proceedings, information which it could not have
obtained directly, the Court pointed out that the Commission and, indeed, a
national authority, could not use such information {which it may legitimately
receive from any interested party) as a means of proof of an infringement of the
competition rules in the context of proceedings capable of leading to penalties,
or as evidence justifying the initiation of an enquiry prior to such proceedings.

The judgment contains two interesting points. First, it reflects the legitimate
concern of the Court to ensure that the Commission cannot obtain by roundabout
means information it is unable to obtain directly. Secondly, it reaffirms the

L' Case 374/87 Orkem v Commission [1989] ECR 3283.
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Court’s desire to draw a clear line berween national and Community procedures,
as evidenced by its ruling in the Spanish banks case.! The Postbank judgment
places even more restrictions on the Commission than the Spanish banks
judgment places on national authorities, as the latter allowed, under certain
conditions, information in the possession and which the Commission sends to
national authorities to be used by the latter as evidence justifying the initiation
of national proceedings.

(b} Lack of clarity in statements of objections — infringement established on
the basis of documents obtained subsequently

352. In its abovementioned judgment (see paragraph 3, supra) in the Wood
Pulp cases (Ablstrom and Others), the Court of Justice found that the rights of
the defence had been infringed in several respects.

First, the Commission’s statement of objections was not worded sufficiently
clearly to enable the applicants 1o know exacrly what conduct was being objected
to (in respect of transaction prices) and hence to defend themselves effectively
during the administrative procedure.

The Court also annuiled Article 1(3) of the contested decision in so far as it
concerned the infringement relating to transaction prices committed by members
of one of the associations involved. The Commission had relied essentially on
documents obtained after the statement of objections was drawn up, thus
preventing the members of the association from expressing their views on the
documents.

Lastly, the Court annulled Article 1(4) of the decision in so far as it related to
the producer St Anne, which had not been able to learn of the objection
concerning its participation in the meetings at which the concertation was
arranged.

{c) Right to a fair hearing
353. 1In its Plasterboard judgment (Case T-65/89 BPB and British Gypsum)
referred to above (see paragraph 6 supra), the Court of First Instance specified

the documents which the Commission could refuse to communicate to parties
under the rules on access to the file,

L Case C-67/91 {19921 ECR-1 4785.
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Under these rules, firms usually receive, in an annex to the statement of
objections, a list of all the documents in the Commission’s possession with an
indication of the documents or parts of documents to which they may have
access. This is to enable them to respond appropriately to the conclusions
reached by the Commission. Among the documents regarded as confidential, and
therefore inaccessible, are internal Commission documents such as memoranda,
drafts and other working papers. Information which identifies complainants
who wish to remain anonymous is also confidential, as is information given to
the Commission on condition that it remains confidential.

In the Plasterboard case, the Court held thar the applicants had failed to
demonstrate that these rules had not been complied with. In particular, the
Commission could not divulge the contents of correspondence with third parties
to the applicants. A firm in a dominant position to which a statement of
objections had been sent could take retaliatory action against competitors,
suppliers or customers who had cooperated in the Commission’s investigation.

(d) Rejection of complaint — inadmissibility of an action against the
communication of preliminary comments

354. In Rendo II {Case T-2/92), the Courr of First Instance was afforded the
opportunity to answer this point by Order of 29 March. It originated in a
complaint by the applicants against certain measures taken by SEP, (a Dutch
company serving as a vehicle for cooperation between electricity companies in
the Netherlands}, and by those electricity companies. A Commission decision of
16 January 1991 concerning some of the points raised in the complaint had been
unsuccessfully contested by the applicants before the Court. ! Intheir new action,
they were contesting a letter of 20 November 1991 from a Director in the
Directorate-General for Competition stating that it was not possible as yet to
act on their complaint in view of the decision already taken and the ongoing
proceedings.

The Commission contended that the action was inadmissible as the letter did
not constitute an act which could be reviewed under Article 173 of the EC
Treaty.

The Court examined each paragraph of the letter and concluded that it was not
a communication within the meaning of Article 6 of Commission Regulation
No 99/63/EEC as it did not inform the applicants of the rcasons for rejecting
their complaint and did nor fix a time-limit for them to submit their comments.

! Judgment of 18 November 1992 in Case T-16/91 Rendn and Others v Commission, not yet reported.
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Nor was the letter a fresh Commission decision having legal effects and hence
capable of being the subject of an application for annulment. Its content was
confined to repeating certain information and making certain assessments which
did not at any point take the shape of a new Commission decision. Nor did it in
any way indicate that the full Commission had discussed the complaint a second
time and adopted a decision thereon.

The Court thus appears to establish a new formai criterion of admissibility: a
measure may be non-contestable because it is not in the form of a Commission
decision,

The Court quickly dismissed the Commission’s second argument to the effect
that the applicants should instead, before instituting proceedings, have asked
the Commission for a communication under Article 6 of Regulation 99/63 and
then for a decision definitively rejecting the complaint. In its view, the
admissibility of the action was not dependen: on the availability of other
recourses of appeal.

{e) Rejection of complaint — legality of grounds for rejection — manifest error
of assessment

355. In order to understand the implications of the judgment of the Court of
First Instance of 26 June in Asia Motor (Case T-7/92), it should be noted that
in 1988 several French importers of Japanese cars had complained to the
Commission thar the official importers of the five leading Japanese makes had
acceded to the French authorities’ request that they limit their sales 10 3% of the
French marker and had arranged to share this quota among themselves.

The Directorate-General for Competition had sent lerters pursuant to Article 11
of Regulation No 17 to the importers in question. No replies were received as
the French Ministry for Industry had instructed them not to answer. The
Commission departments then requested information from the French authori-
ties, which replied that the questions related to regulations made by the public
authorities and that the importers had no say in managing the quota.

The Commission accordingly rejected the parallel importers’ complaint by
decision of § December 1991 on the ground thart the contested behaviour was a
direct result of the policy of the French authorities and hence the official
importers had no freedom of manoeuvre. Furthermotre, the complainants’
position would not be remedied by applying Article 85 as the French regulations
did not allow any importers other than those forming the subject of the complaint
to be included in the quota allocation.
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The Court took the view that some of the documents submitted in evidence by
the complainants to the Commission prima facie constituted strong evidence of
real freedom of action by the five importers in question as regards market
sharing, In the light of that evidence, which essentially related to dealers in
Martinique, the Court concluded that the decision was vitiated by a manifest
error in the assessment of the facts.

The second ground for rejecting the complaint was also invalid as the parallel
importers could import vehicles into France and could thus be included in the
3% quota. A ban on the concertation aimed at sharing the quota would therefore
have given them access to the French market.

Following this judgment, the first to have annulled a decision rejecting a
complaint, the Commission again requested information under Article 11 of
Regulation No 17 from the French authorities and from the importers of
Japanese cars allowed into France.

(f) Involvement of a parent company in an infringement committed
by a subsidiary

356. In its judgment of 1 April in BPB and British Gypsum (plasterboard),
already referred to in another contexr (see paragraph 6 and 8(c)}, the Court of
First Instance referred to earlier judgments in which it had held that the conduct
of a subsidiary may be attributed to the parent company where the subsidiary
does nor decide independently upon its own conduct in the market but carries
out, in all material respects, the instructions given to it by the parent company.

More specifically as regards Northern Ireland, neither the dominant position
nor the abuse thereof could be attributed specifically to any particular BPB
subsidiary. British Gypsum sold plasterboard in that marker which had been
produced by the Irish subsidiary of BPB, so that the subsidiary increased its
deliveries to British Gypsum in direct relation to the effectiveness of the abuses
committed by British Gypsum in Northern Ireland. Thus the BPB group as a
whole benefited from the practices of British Gypsum in the province. It was
therefore justifiable to attribute the practices of British Gypsum in Northern
Ireland to BPB and to impose the contested fine.
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§8 9 — Case-law relating to the Merger Control Regulation

Applications by bodies representing the employees of the
firms concerned

356a. On 22 July 1992, the Commission decided that the acquisition of Perrier
by the Nestlé group was compatible with the common market, provided that
Nestlé sold a number of spring water companies formerly owned by Perrier to
a competitor approved by the Commission. The employees of those companies
were anxious about their position, with the result that on 3 February their
representatives brought an action for annulment of the Commission decision.
By separate application, they also sought suspension of the decision under
Articles 185 and 186 of the EC Treaty in so far as it required the springs in
question to be transferred (Case T-12/93 R Comité Central d’Entreprise de
Vittel).

In an Order of 2 April, the second decision handed down by a Community court
in a merger case governed by Regulation No 4064/89, the President of the Court
of First Instance held that the application lodged by the employees’ representatives
was not manifestly inadmissible, notably in the light of Article 18(4) of Regulation
No 4064/89 which gives employees of the undertakings concerned the right to
be heard. He considered however that it was too early to give a ruling on the
application for suspension as the transfer of the springs had not yet been
finalized: the approval of several French autharities had yet to be obtained. He
therefore ordered the interim suspension of the decision until such time as the
Commission notified him of such approval.

In June, the Commission informed the Court rhat the obstacles to the sale of the
springs had been removed and that the transfer could go ahead. The President
was thus able to decide on the application for interim measures.

In an Order of 6 July, the President observed that the damage the employees
claimed to have suffered was not serious and irreparable. They had not shown
why the transfer of their company would result in damage to the maintenance
of their jobs. By virtue of Directive 77/187 on the safeguarding of employees’
rights in the event of transfers of undertakings, the rights and obligations by
which a transferor is bound under an employment contract or an employment
retationship existing at the date of the transfer were transferred to the transferee.
In addition, under the French Employment Code, the collective agreement in
force could be terminated at any time — not necessarily as a result of a transfer.
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It followed that the decision could not directly result in the alleged damage,
namely the loss of the advantages acquired under the collective agreement.

The President of the Court accordingly dismissed the application for interim
measures.

Inadmissibility of an application by minority shareholders for
the reopening of proceedings

356b.  On 28 Octaber, the Court of First Instance delivered its first judgment
in a merger case under Regulation No 4064/89. The case concerned a question
of procedure. The Court ruled as inadmissible an application lodged by minority
shareholders in Generali, an Iralian insurance company, against a refusal to
reopen the proceedings that had resulted in a Commission decision under Article
6(1}{a) of the Regulation. The decision had concluded that the increase in
Mediobanca’s stake in Generali from 5.98% to 12.84% was not covered by the
Regulation as Mediobanca would not be in a position, as a result of the
transaction, to exercise a decisive influence over Generali.

On 26 June 1992, the minority sharcholders had requested the reopening of
proceedings following the publication, on 19 March of that year, in an Italian
daily newspaper of the text of a hitherto secret agreement signed in 1985 by
Generali, Mediobanca and Lazard, whose Eurolux subsidiary was the second
main sharcholder in Generali.

By letter dated 31 July 1992, the Director-General for Competition had rejected
the applicants’ request on the ground, inter alia, that the Commission had
known of the 1985 agreement and had taken it into account when making its
decision.

The Court observed, first, that there was no specific provision in Regulation No
4064/89 for requests to the Commission to reopen proceedings. Article 8(5}(a)
does, however, enable the Commission to revoke a decision declaring a
concentration compatible with the common market where, in particular, it is
based on information that is incorrect or has been obtained by deception.

The application was declared inadmissible, essentially because the applicants
were third parties in relation to the decision whose annulment they were seeking
— their request that proceedings be reopened would have led to the revocation
of thar decision — and because actions by third parties were admissible only if
those third parties were individually and directly concerned by the decision,

COMP. REP. EC 1993



MAIN CASES DECIDED BY THE COMMUNITY LAWCOURTS 219

The Court held that only in specific circumstances could a sharcholder be
regarded as directly and individually concerned by a measure capable of affecting
relations between the shareholders of a company.

No such circumstances existed in the present case. In the first place, the
Commission finding that the increase in Mediobanca’s holding in Generali did
not fall within the scope of the Regulation did not alter the substance or extent
of the rights of shareholders. Secondly, the finding affects the applicants in the
same way as any other of the 140 000 or so shareholders of that company.
Finally, the court did not accepr the applicants’ contention, in support of their
contention that they were individually concerned by the decision, that, if they
had sought to intervene in the proceedings which resulted in the adoption of the
decision (which they would have done if they had been aware of the matters
subsequently disclosed} they would have had a right of action. The Court
considered that the legal certainty of traders and the shortness of the time-limits
which was a feature of Regulation No 4064/89 would require that a request for
the reopening of proceedings on the ground of the discovery of an allegedly new
fact should be submitted within a reasonable period.

It held that the application of 26 June 1992 was late, given that the applicants
had themselves stated that they had learned of the alleged new fact at the end of
March or early April of that year.
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Chapter |

Main developments

357. The principles underlying the Commission’s approach to liberalization in
certain sectors were dealt with in Part One of this Report.! This chapter reviews
the measures adopted in the various sectors.

§ 1 — Telecommunications and postal services

Community legislation

358. The main achievement this year was undoubtedly the Resolution of 22
July 1993 in which the Council of Ministers accepted the liberalization of public
telephone services by 1 January 1999 at the latest. 2 The Council thus took the view
that the enforcement of existing Community legislation on telecommunications
services is one of the main Community policy objectives in the relecommunications
Sector.

359. In furtherance of this objective, the Commission pursued bilateral
discussions during the year with a number of Member States on the application
of Directive 90/388/EEC of 28 June 1990 on competition in the markets for
telecommunications services. The main subject covered by the discussions was
the extent of the reserved telephone service, which the Directive defines very
strictly, which means that telephone services offered to closed user groups
cannot be subject to monopoly arrangements.

360. Following such bilateral discussions, Germany liberalized its voice

telephony services provided for ‘corporate networks’ on 15 January, while
Ireland undertook by letrer of 22 July to stick strictly to the terms of the

1 See points 36 to 42 of this Reporr.
2 See points 123 ro 129 of this Report.
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Commission’s definition. The Belgian Government confirmed, by letter dated
15 June, that, in Belgium, telephone traffic between third parties is authorized
via fixed links provided that it does not consist of voice switching between two
public switched network termination points or is not available to the public.
However, the relationship berween the third parties must be one that involves
more than merely the need to make telephone calls to one another; an example
of an acceptable relationship would be that between a parent company and its
subsidiary. Denmark undertook by letter dared 16 September to liberalize fully
telephone traffic via fixed links in 1994, rather than defining reserved and
liberalized telephone services. The Commission continues to monitor the
application of this aspect of the Directive and will continue to take action in the
event of complaints.

The Commission was also called upon to define the application of the competition
rules to the mobile telecommunications sector, which is excluded from the scope
of application of the Directive. Such exclusion does not mean that the Member
States could extend the monopoly enjoyed by their public operator to mobile
radio telephony, for example. Following the intiation of proceedings against
Italy, that country undertook on 1 October to grant a second licence for the
operation of GSM radio telephony on its territory. Similar proceedings were
initiated against Belgium, while discussions are taking place with Ireland.

The Commission also asked those Member States which were planning to begin
procedures for the granting of additional licences to mobile operators to submit
the proposed conditions to it so as to avoid any future disputes should such
procedures fail to be objective and without discriminatory effects. By letter
dared 31 March, the Commission accordingly presented a number of comments
on the preliminary draft which the Durch Government had submitted to it.

361. On 1 December, the Commission adopted, on first reading, a draft
Directive! amending Directives 88/301/EEC and 90/388/EEC, The draft Directive
is intended ro extend to the sarellite communications sector the the liberalization
already introduced with regard to telecommunications terminals and services.
The Commission decided to await any comments from the Council, Parliament
and the Economic and Social Commitcee before formally adopting the draft
Decision.

L SEC{93) 1891 final,
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§ 2 — Energy

Spanish oil monopoly

362. With the entry into force on 14 January of Law No 34 of 22 December
1992 on the oil industry, the Spanish oil monopoly established in 1927 ceased
legally to exist. This removed the last remaining statutory obstacle, namely the
exclusive retail marketing rights enjoyed by the company formerly operating the
monopoly (Campsa) and, by extension, by the Spanish refineries in the
monopolized service-station network. In view of the scope of the new Law, the
Commission decided to terminate the infringement proceedings it had initiated.

Nevertheless, the Commission will be careful to ensure that the full effect of the
rules adopted is not neutralized and that the previous statutory restrictions of
competition are not replaced by contractual ones? or restrictions that prevent
the effective opening-up of the marker.

Exclusive rights for the importation and exportation of
electricity and gas

363. The Commission received the national authorities’ replies to the six
reasoned opinions sent in November 1992, The Commission had initiated
infringement proceedings under Article 169 of the EC Treaty against French,
Tralian, Spanish, Dutch, Danish and Irish srarutory provisions granting exclusive
rights for the importation and exportation of electricity and gas.

Some of the Member States involved reported that they were planning to embark
on a period of reflection and discussion with a view to adopting legislative
changes that would bring about some opening-up of the sector; however, none
of these Member States came up with any specific plans for the abolition of the
monopolies which had been challenged.

On the basis of these replies, and in the light of likely developments within the
- Member States, the Commission finally decided at the beginning of 1994 to refer
the matter to the Court of Justice,

1 Sec point 226 of this Reporr.
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§ 3 — Transport!’

Sea transport

Spain

364. As regards the further discrimination on grounds of nationality by
Transmediterranea, the public-sector sea transport company, referred to in last
year’s Report, 2 the Spanish Government finally informed the Commission, in
response 1o the letter of formal notice sent on 24 November 1992 pursuant to
Article 90 of the EC Treaty in conjunction with Article 7, that it had, as from
June 1992, put an end to the discrimination objected to. In future, according to
the information provided by the Spanish Government, the discount for which
only certain categories of Spanish nationals were previously eligible will be
granted both to Spanish nationals and to nationals of other Member States.

Air transport: ground-handling services

365. The opening-up of air transport to greater competition as a result of the
third package of liberalization measures is obliging transport undertakings to
improve the quality of their services and to pay more attention than ever 1o their
cost levels. Ground-handling services provided to airlines at airports, such as
baggage handling, passenger check-in, passenger transportation from terminals
to aircraft, in-flight catering, fuelling and aircraft maintenance, represent a
substantial part of the airlines’ costs and are a key factor in their image.

However, unlike air transport, ground-handling services are in most Member
Stares still controlled by firms that are shielded from comperition and that are
accordingly able to charge more than the quality of the services provided would
justify. This is the case where national laws allow airports to be the sole
providers of such services or where they grant such exclusive rights to an
undertaking, frequently the dominant carrier on the national marker. The limits
imposed on self-handling at many airports are a particularly serious illustration
of the anti-competitive nature of the present system.3

1" See points 136 to 142 of this Report.
I Twenty-second Competition Repart, point 523.
3 Twenty-second Competition Report, point 518.
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366. An example of such restrictions was the refusal by the German authorities
to allow British Midlands to receive the ground-handling services at Frankfurt
airport which SAS was prepared to provide to it.}

This ban stemmed from national provisions stipulating that foreign airlines
could provide such services only if reciprocal treatment was granted to German
carriers in such foreign airlines’ countries of origin. The German authorities
pointed out in this connection that Lufthansa was subject to similar restrictions
in Denmark and the other Scandinavian countries.

Since the imposition of such a reciprocity requirement on a Community operator
was clearly illegal, the German authorities agreed, following representations by
the Commission, to allow the complainant to receive the ground-handling
services provided by SAS,

367. The Commission received many complaints in 1993 in respect of
ground-handling services at several German, Iralian, Portuguese and Spanish
airports. Such complaints reflect the size of the problem and the risk that the
expected benefits of air transport liberalization will be undermined by restrictions
of competition in ground-handling services.

368. The Commission found that Spain had not put an end to discrimination in
the form of reductions granted to Spanish airlines in charges for ground-handling
services.?

On 14 June, the Commission therefore sent a letter of formal notice to the
Spanish Government challenging the reductions which the airline Iberia, as
concessionaire of such services throughout Spanish territory, was obliged to
grant. The measures imposed by the Spanish authorities on Iberia requiring it
to grant such reductions were viewed as infringing the provisions of Article 0(1)
of the EC Treaty read in conjunction with Articles 7 (which prohibits
discrimination on grounds of nationality), 59 (which prohibits restriction on the
freedom to provide services) and 86 (which prohibits abuses of dominant
positions, including the application of dissimilar conditions to equivalent
transactions with other trading parties).

369. Over and above the normal pursuit of examination of individual cases,
the Commission considers that the scale of the problem calls for the adoption
of general measures.3

1 Twenty-second Competition Repart, point 520,

Twenty-second Competition Report, point 521,
3 See point 137 of this Report.
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Ports

370. The Danish Government did not respond to the request to grant access
to the port of Rodbyhavn to a company wishing to establish a sea link with the
German port of Puttgarden. ! The Commission accordingly adopted a decision
under Article 90(3) of the EC Treaty.2

371. Following the formal abolition by decree-law of the monopoly of port
handling operations enjoyed by port companies and groups?® in Iwaly, the
Commission noted that the decree-law had not been converted into law within
the deadlines set, so that the Italian Government had been obliged to extend its
effects through the successive adoption, up to the present date, of a series of
decree-laws.

It is thus apparent that, since the Court’s judgment of 10 December 1991 (Case
C-179/90 Porto di Genova) declaring the monopoly to be incompatible with the
provisions of Arricle 90{1} of the EC Treaty, read in conjunction with Articles
30, 48 and 86, a satisfactory solution had still not been found several months
after the initiation of infringement proceedings. 4

The Commission considers thar repeated reliance on temporary emergency
measures has not established the conditions of legal certainty which alone would
allow interested economic operators, whether Italian or from other Member
States, to enter the market and undertake appropriate investment.

This situation of uncertainty has consequently, in the Commission’s view,
frustrated the requirement thar effective competition be established among the
firms operating in the port.

Twenty-second Cotmpetition Report, point 522.
See Annex I11.B to this Report,

Twenty-second Competition Report, point 524.
Twenty-second Competition Report, point 524.

e b e
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Chapter I

Main decisions of the Court of Justice

§ 1 — Court judgments concerning Article 99 of the EC Treaty

372. Inits judgment of 19 May in Case C-320/91 Corbeau, the Court of Justice
defined more closely the conditions for the application of Article 90(1) and (2)
of the EC Treaty. Article 90{1) requires Member States not to enact or maintain
in force any measure contrary to the rules contained in the EC Treaty in favour
of public undertakings and undertakings to which they grant exclusive rights.
Article 90(2) provides that underrakings entrusted with the operation of services
of general economic interest are subject to the rules contained in the EC Treaty,
in particular the competition rules, in so far as the application of such rules does
not obstruct the performance, in law or in facr, of the particular tasks assigned
to them,

The facts underlying the judgment relate to the activities of a person (Mr
Corbeau) who, in Liége and the surrounding areas, provides a service consisting
of the collection of mail from the home of the sender and its delivery by midday
the following day, provided that the addressees reside within the town. If they
reside elsewhere, Mr Corbeau collects the mail from the sender’s home and
dispatches it by post.

As a result of these activities, Mr Corbean was brought before the Liége criminal
court accused of having contravened Belgian law on the postal monopoly, which
provides that the post office, which is a corporate body governed by public law,
has the exclusive right, throughout Belgium, to collect, transport and deliver all
mail, the infringement of which is subject to penal sanctions. However, the

criminal court questioned whether the monopoly was compatible with Article
90 of the EC Treaty.

In its reply, the Court noted firstly that the Belgian post office was an undertaking
enjoying an exclusive right within the meaning of Article 90(1). However, the
holding of a statutory monopoly within a substantial part of the common marker
may give rise to a dominant position within the meaning of Article 86. The
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Courr pointed our that, although Article 86 prohibits only abuse of a dominant
position by undertakings and is not applicable to government measures, the
Member States are nevertheless required not to take any measures that might
thwart the full effectiveness of that provision.

In the Court’s view, Article 90(1) must be read in conjunction with Article 90(2),
whose content it reiterated. In the case in point, it considered that the post office
was indisputably entrusted with the operation of a service of general economic
interest within the meaning of Article 90{2), consisting of the duty to collect,
transport and deliver mail, on behalf of all users, throughout the territory of the
Member State concerned, at uniform prices and under similar conditions of
quality, regardless of particular situations and the degree of economic profitability
of each individual operation.

The Court then went on to examine how far a restriction of competition, or
indeed the elimination of any competition, was necessary in order to allow the
holder of the exclusive right to perform its task of general economic interest
and, in particular, to operate under economically acceptable conditions.

The Court rook the view that, if it were to perform its task in a profitable manner,
the undertaking entrusted with the operation of a service of general economic
interest must be able to offset its losses in one sector of activity by profits in
another. Ensuring that this was so, meant thar there was justification for restricting
competition from private undertakings in the sectors that were economically
profitable. Otherwise, such undertakings could concentrate their business in the
profitable sectors and offer cheaper prices there than the undertaking entrusted
with the operation of the service of general economic interest, since they would
not have to offset any losses incurred in non-profitable sectors.

However, in the Court’s view, banning competition is not justified where what
is involved are specific services which are dissociable from the service of general
interest, meer particular requirements of economic operators, and call for certain
additional services that the postal service does not provide, such as home
collection, more rapid or more reliable delivery or the ability to specify a
different addressee during delivery, and to the extent that such services do not
undermine the economic equilibrium of the service of general interest provided
by the holder of the exclusive right.

The judgment means that, where any extension of an exclusive right is not
justified by Article 90(2), the undertaking enjoying the exclusive right is
committing an abuse of a dominant position in breach of Article 86.

The judgment also confirms the direct applicability of Article 90(2), which the
court requesting the preliminary ruling accordingly had to apply itself.

COMP. REP. EC 1983



MAIN DECISIONS OF THE COURT OF JUSTICE 231

§ 2 — Interpretation of the Directive on telecommunications
terminal equipment

On 27 October, the Court of Justice delivered three judgments interpreting
Article 6 of Commission Directive 88/301/EEC of 16 May 1988 on competition
in the markets in telecommunications terminal equipment, which requires
Member States to ensure that the formalization of technical specifications,
monitoring of their application and approval of equipment are carried out, as
from 1 July 1989, by a body independent of public or private undertakings
offering compering goods or services in the telecommunications sector. Two of
the judgments were in response to requests for preliminary rulings by French
courts {Case C-69/91 Decoster and Case C-92/91 Taillandier). In the third
judgment, the referral for a preliminary ruling came from a Belgian court (Joined
Cases C-46/90 and C-93/91 Lagauche, Evrard and others). All the cases related
to proceedings instituted against traders who had sold telecommunications
terminal equipment (fax machines and cordless telephones) that had not received
type-approval. The parties had argued before the national court that the national
laws requiring such approval were incompatible with the EC Treaty and the
Directive, since there was no competent independent body to grant such
approval. :

In France, at the time of the facts to which the cases related, approval was
granted by the general regulations department in the Ministry of Posts and
Telecommunications, while commercial operation was the responsibility of
France Telecom, which reports to the same Ministry. In the first two judgments,
the Court of Justice thus had ro assess whether organizational separation within
one and the same Ministry was sufficient to comply with the requirement laid
down in Article 6 of the Directive. The Court held that different departments
within one and the same administrative authority could not be deemed to be
independent. If this were not so, uniformity of application of the Directive in all
Member States would be undermined. It is not yet clear whether giving
responsibility to two different administrative authorities (or two different
Ministries) would be sufficient to meer the independence criterion. In any event,
the Decoster and Taillandier judgments mean that the measures taken by
Member States to comply with this provision must be looked at again.

In the third judgment, in Joined Cases Lagauche-Evrard, the Court did not have
to examine the question of independence, since the Belgian Government
acknowledged at the hearing that such division of activities had not been carried
out in Belgium.
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However, the significance of this judgment lies in the legal implications which
the Court attached to the date of 1 July 1989 referred to in Article 6 of the
Commission Directive, The Court held, firstly, that Article 90 of the EC Treaty
read in conjunction with Article 86 did not prevent regulatory and operational
roles from being combined within one and the same undertaking provided that
the function of such undertaking was confined to examining approval applications
submitred to the Ministry, such function being merely incidental to the exercise
of Ministerial power, and, secondly, that, as regards equipment falling within
the scope of application of Directive 88/301/EEC and in so far as the facts
related to the period after 1 July 1989, Article 6 of the Directive was a bar to
any requirement that rerminal equipment be approved by a public undertaking
offering goods or services in the telecommunications sector.

Consequently, the combining of functions was, in the Courr’s view, compatible
in certain circumstances (subsidiary role of the operator, possibility of appeal)
with Community law prior to 1 July 1989, but was no longer compatible after
that date. This would appear to mean thar a Directive based on Article 90(3)
can do more than simply spelling out the requirements that already flow from
the provisions of the EC Treaty.

By drawing a distincrion between the legal situation before and after the entry
into force of Article 6 of Directive 88/301/EEC, the Lagauche judgment thus
invalidates the narrow interpretation of Article 90(3). Even if, in itself, the
granting of regulatory functions to an operator is not contrary to Article 90 read
in conjunction with Article 86, the Commission does nevertheless have the
power to prohibit such combining of activities on the basis of the task conferred
on it by Article 90(3) if it considers, subject to review by the Court of Justice,
thar such combining of activities could in some cases conflict with the rules laid
down in the EC Treaty.

The Lagauche judgment thus underlines the Commission’s powers to take
preventative measures in order to ensure equality of opportunity on the markets
on which public undertakings or underrakings having preferential rights operate.
It highlights the Commission’s particular responsibility to carry out the task
conferred on it by Article 90(3) on such markets.
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§ 3 — Public enterprises and State aid

Communication on public undertakings

373. Giving judgement! on an appeal by France, the Court of Justice annulled
the Commission’s 1991 communication on public enterprises, in which Mcmber
States were asked to supply the Commission with annual reports on their
financial relations with large public enterprises in the manufacturing sector.?

The Commission had based this requirement on Article 5 of its Direcrive {No
80/723/EEC) on the transparency of financial relations between the Member
States and public undertakings. Paragraph 2 of this article provides that the
Commission can ask the Member States to supply certain financial data on
particular public enterpriscs whenever it deems this necessary. The Commission
argued that Article 5(2) was a sufficient legal basis for the reporting requirement
contained in the 1991 communication; the communication merely specified an
existing obligation to supply the data on request.

Dismissing this argument, the Court held that a general obligation to supply
reports systematically on all State-owned manufacruring enterprises above a
certain size threshold, as the Commission was asking the Member States to do
in the communication, was not covered by Article 5(2). Therefore, the
communication was cffectively imposing a new legal obligation on Member
Stares, without an appropriate legal basis, and was null and void. The Court
indicated that such a new obligation altering the requirements of Article 5(2)
could only be imposed under Article 90(3) of the Treaty, like the original
Directive.

In accordance with the Court’s ruling, the Commission has now incorporated
the reporting requirements in a new Directive amending that of 1980 and has
reissued the communication minus the reporting requirement as a statcment of
policy on financial flows to public enterprises.?

Judgment of 16 June 1993, Case C-325/91 France v Comnissian, not yet reported,
Twenty-first Competition Report, points 167 to 172,
See points 399 and 400 of this Report.

I
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State aid






Chapter|

Main decisions and developments in the policy of the
Commission

§ 1 — General policy questions

Main developments

374. 1In 1993 the conduct of State aid policy was dominated by the crisis in the
steel industry. One of the deepest recessions since the 1930s, pressure from
imports and more difficult exporting conditions compounded the long-term
decline in steel use to create an urgent need for further capacity curs.! The
Commission was prepared to play a coordinating role in bringing about these
capacity reductions and in March the Council pledged EC funds to support the
cost of closures. But first it was necessary to resolve a number of cases of aid
Member States wanted to give to State-owned steel producers. The Commission’s
task was to ensure thart, in return for the aid, the producers contribured their
fair share to the restrucruring. Agreement was finally reached in December,
when the Council gave its approval for aid totalling some ECU 6.8 billion to six
producers in return for 5.5 million tonnes of capacity cuts. The difficulty of this
first step in the restructuring can be gauged from the fact that several meetings
of the Council were needed to achieve it and that in July the Commission, for
the first time, had to go to the lengths of issuing an injunction under Article 88
of the ECSC Treaty to prevent Italy writing off ECU 4 billion of the debts of
Ilva, one of the six aided producers, which the Italian Government maintained
did not involve aid at all.

375. Tight control also continued to be required on aid to the car industry.2
Many of the cases involved rescues and restructuring. With overcapacity

1 See points 29 and 481 of this Report.
1 See points 503 et seq. of this Report.
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growing, aid for motor industry investment in Austria also came under close
scrutiny and led to the imposition of countervailing duties.! In shipbuilding the
situation did not permir the ending of the special aid arrangements, and the
Seventh Directive was extended for a further year.? Rescues and restructuring
accompanied by aid packages were also the order of the day in many
other industries, from engineering to airlines.? As always, cases involving
publicly-owned companies or privatizations posed the greatest problems from
the point of view of aid control. But developments on State guarantees? and the
new legal basis for the reporting obligations on public enterprises® promise to
make such control easier in future. The Court of Justice also reiterated the duty
of the Commission to carry out a full analysis of the impact of proposed aid on
competitors. &

376. A more routine but none the less important part of State aid control work
is the processing of notifications of types of aid that pose fewer problems for
competition and can therefore be approved fairly easily provided certain limits
and conditions, often laid down in frameworks and guidelines, are respected.
For such aid too, the Commission is the sole aid control authority and Member
States need its approval before they can give the aid. The Commission has a
duty to provide such regulatory approvals within a reasonable time.” In a
recession a fast service is especially important.

377.  On national regional aid, the Commission pursued the established policy
of limiting the coverage of assisted arcas so as to increase the effcctiveness
of aid and maintaining differentials between the more-developed and the
less-developed areas.® The Commission also continued work on aid given for
capital intensive investment projects.

378. Incentives for genuine job crcarion, for training and for small-firm
development wete given the sympathetic treatment they deserve.? The Com-
mission virtually completed its reviews of existing aid schemes for small and
medium-sized enterprises following the issue of the SME aid guidelines in 199210

See point 506 of this Report.

See point 497 of this Report.

Sec points 531 et seg. and 536 ¢/ seg. of this Report.

See points 386 and 401 of this Report.

Sce point 392 of this Reporr.

See point 395 of this Report.

Judgment of 11 December 1973, Case 120472 Lorenz v Germany |1973] ECR 1471, 1481 {para. 4).
See points 465 and 466 of this Report.

See points 430 and 439 of this Report.

1 Twenry-second Competition Report, point 342,

- I
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In another area of increasing importance, the environment, the Commission
issued new aid guidelines which are considerably more detailed and comprehen-
sive then those they replace. ! It continued its work to ensure a level playing-field
between public or publicly backed and private export credit insurers insuring
short-term commercial risks in intra-EC and intra-OECD trade. A framework
is expected to be adopted shortly.? Work also continued on possible distortions
of competition through aid in other financial service sectors and in television. In
the latter area the Commission launched an EC-wide study to help it in assessing
the growing number of complaints from private broadcasters.3

379. Ar international level, State aid marters figured prominently in the
accession negotiations with the Nordic countries (Finland, Norway and Sweden)
and with Austria.* In the meantime, after the European Economic Area
Agreement enters into force on 1 January 1994, these countries, and Iceland,
will have the EC State aid rules applied to them by the EFTA Surveillance
Authority. Given the need for close cooperation with the Authority, the
Commission has devised arrangements under Protocol 27 to the Agreement for
liaising with it on pending cases and for informing it of final decisions before
they are published.’ State aid provisions are also contained in the Europe
Agreements signed with several Central and East Furopean countries.® The
Commission was involved in the talks which resumed within the OECD on an
international agreement on shipbuilding and in the ongoing discussions abour a
Multilateral Steel Agreement. It played an active part in negotiating the new
subsidies code in the GATT.”

380. The single market, now in place, and the plan for economic and monetary
union make State aid control more important than ever and increase the need
for the Commission to use its finite resources efficiently. The procedural
improvements described in last year’s report® continued with the adoption of
standard aid notification and report formats.? The trend towards codificarion
of practice was maintained with the new environmental aid guidelines. Such
frameworks increase the transparency and predictability of policy and boost
confidence in the consistent enforcement of rules. They also facilitate the

See point 384 of this Report.
See point 427 of this Report.
See point 546 of this Report.
See point 561 of this Report.
See point 557 of this Report.
See points 101 and 563 of this Report.
See point 114 of this Raport.
Twenty-second Competition Report, point 337,
See point 385 of this Report.
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evaluation of the compatibility of many individual awards of aid of a relatively
straightforward kind. The Commission discusses proposed new policy statements
and other general issues at regular multilateral meetings with Member States.
Two such meetings were held in 1993.1 A “Wise Men’s’ group of prominent
business economists and competition law experts was set up to discuss and
advise on State aid policy. Publication of the new edition of the collection of
source materials on the State aid rules, announced last year, was however
postponed until 1994 to enable the latest papers (environmental aid guidelines,
guide to procedures, etc.) to be included.

381. On 1 August, the European Court of First Instance (CFI} was given
jurisdiction to hear appeals brought by firms against State aid decisions. On that
date 11 cases pending before the Court of Justice but not yet at the report stage
were transferred to the Court of First Instance. Appeals from decisions of the
CFI to the Court of Justice will lie on points of law only. Jurisdiction to hear
appeals brought by Member States and to hand down preliminary rulings under
Article 177 of the EC Treaty will remain with the Court of Justice.

Muiltilateral meetings

382. Amultilateral meeting between experts from Member States’ Governments
and Commission officials? was held in June to discuss revised proposals for
environmental aid guidelines and short-term export credit insurance? and new
papers on aid in the tourism sector, R&D aid and the reference interest rates
used in calculating aid intensities. The reception of the completely new draft of
the environmental aid guidelines was relatively favourable and the guidelines
were subsequently adopted by the Commission.4 On export credit insurance,
the discussion focused on remaining points of substance. A useful exploratory
discussion also took place at the meeting on aid for tourism and on the
Commission’s practice towards aid for research and development when the aid
is provided as a loan that is repayable if the project is successful but not if it
fails. Finally, the Member States welcomed the proposal to change the reference
interest rates used in the calculation of aid intensities more frequently to match
fluctuations in market rates. As a result, the Commission revised the reference
interest rates with effect from 1 July 1993 instead of the usual annual revision.?

See point 382 of this Report.
See point 583 of this Report.
Twenty-second Competition Report, points 339 and 340.
See point 384 of this Report.
See point 398 of this Report.
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383. A discussion of further improvements to the reference interest-rate system
was held at a second multilateral meeting in December. The delegations agreed
to the proposal that in future the reference rates for the following year should
be based on the average of the three months September to November, instead
of on the average for the whole year, and that in the course of any year the
reference rate would be revised if the rates on which it was based changed by
more than 15%, instead of by 2 percentage points as previously. These changes
were subsequently adopted by the Commission. 1

The meeting also discussed cooperation with the EFTA Surveillance Authority
under the European Economic Area Agreement. There was a consensus that the
Aurhority should be invited to attend future multilateral meetings as an observer
and that the Commission should send it monthly lists of pending aid cases. The
handling of complaints lodged by firms and Member States in the Community
and EFTA against State aid in the other’s territory was likewise considered.?

The meeting went on to discuss the question of the definition of ‘soft’ aid, i.e.
aid for training, consultancy help and similar purposes, which is allowed up to
already high levels because of its beneficial effects on the general competitiveness
of small and medium-sized businesses. The paper on ‘soft’ aid was welcomed
by most delegations and, after refinement of the definitions, the subject will be
discussed again at the next multilateral meeting. Finally, the meeting considered
the record of the Commission in securing the recovery of aid granted illegally
and found to be ineligible for exemption. It emerged from a table of cases in
which recovery had been ordered that conflicts with national procedural law
were one of the main causes of delays in recovering aid.? In order to avoid such
conflicts, it was necessary for Member States to begin proceedings to recover
the aid immediately, even if the recovery decision was appealed, in accordance
with the non-suspensive effect of legal action against Commission decisions.

State aid for environmental protection

384. The new environmental aid guidelines, adopted by the Commission in
December, set out future policy in this area.* The guidelines they replace had
been virtually unchanged since their introduction in 1974.5 Many aid measures

See point 398 of this Report.
See point 98 of this Report.
The table is reproduced as Annex IL.B to this Report. See point 396 of this Report.
0] C 72, of 10.3.1994; see point 166 of this Report.
Fourth Competition Report, points 175 to 179; Tenth Comperition Repart, points 222 to 226; Sixteenth
Competition Report, point 259. Pending the adoprion of the new guidelines, the existing Framework,
which was due to expire ar the end of 1992, was extended to cover the first and second halves of 1993 in
December 1992 (see Twenty-second Competition Report, point 448) and June 1993 respectively.
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were not covered by them and had to be assessed on an ad boc basis. The new
guidelines codify the intervening developments in the Commission’s practice
and provide a more comprehensive and user-friendly frame of reference than
hitherto, while maintaining progress towards full application of the ‘polluter
pays’ principle and reflecting the increased emphasis found in the fifth
environmental action programme on ‘sustainable development’ so as to prevent
environmental problems arising,

The guidelines lay down the rules or principles that should be observed in each
type of financial instrument used in environmental policy. The most precise
provisions concern aid for investment, where the rules are as follows:

(i} For investment undertaken to adapt existing plant to new environmental
standards or other new mandatory requirements imposed to protect the
environment, firms can receive aid equal to 15% gross! of the cost of the
investment strictly required for this purpose. Existing plant is defined as
plant in existence for at least two years when the new standard or
requirement comes into force, Plant newer than that may not be aided. Aid
may be granted for a limited period around the time the new standards or
requirements are introduced;

(ii) For investment in new or existing plant which allows higher levels of
pollution control or other environmental parameters to be achieved than
are required by standards or other legal obligations, firms can receive up to
30% gross of the investment cost strictly required for this purpose. If several
standards are in force, e.g. a Community standard and special national or
local provisions, it is the stricter of the standards that must be exceeded.
The acrual level of aid must be in proportion to the environmental
improvement achieved and the scale of the investment required to achieve
it; 30% is the maximum. Aid of up to 30% gross can also be authorized for
entirely voluntary investment which helps protect the environment where
there are no standards or mandatory requirements governing firms’
behaviour;

(i) Small and medium-sized enterprises may receive an extra 10 percentage
points of aid on top of the rwo limits mentioned above;

(iv) In assisted areas the maximum level of aid is either the maximum allowable
rate of aid for environmental investment or the prevailing rate of regional
aid authorized by the Commission for the area, whichever is the higher;

! That is to say, before tax. Under the previous framework, aid of 15% ner fi.e. after rax) could be allowed

for this purpose,
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(v} If an investment project partly involves adaptations to standards and partly
exceeds standards or requirements, the limits are applied pro rata.

Besides investment, the following other activities are covered by the guidelines:
(1) dissemination of information;

{ii) provision of training and consultancy help which benefit individual firms
can be aided atr rates of up to 50% for SMEs, as under the SME aid
guidelines,! or up to the prevailing regional aid rate, if higher, in assisted
areas;

(iii) incentives for purchasing environmentally-friendly products;

(iv) collection, treatment and recycling of waste and relief from new environmen-
tal taxes to avoid unsustainable losses in competitiveness.

The guidelines cover all sectors, including rhose subject to special Community
rules on State aid in so far as these rules do not provide otherwise, which is the
case for some forms of investment in agriculture. They will also be applied to
aid for energy conservation, except that here the cost reductions the firm achieves
will be taken into consideration.

The guidelines will be in force from 1 January 1994 until the end of 1999, when
the fifth environmental programme ends, but will be reviewed in 1996. In order
to bring existing environmental schemes into line with the new rules, the
Commission will, before 30 June 1995, review under Article 93(1) all existing
schemes that are not voluntarily renotified. It also decided to monitor application
of the guidelines in 1994 to see whether or not it should be made a rule for
Member States to notify all large individual aid awards under authorized
schemes.

Standardized notifications and reports

385. The Commission adopted a system of standardized notifications and
reports that will make it easier for Member States to notify aid and will improve
the flow of information which it receives on State aid. Aid proposals will in
future have to be notified on the basis of a standardized questionnaire specifying
the information which the Commission deems necessary for examining them.
The new system should result in a considerable reduction in the number of
requests for supplementary information which the Commission sends and should

1 0JC213,19.8.1993.
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thus shorten the time needed to take decisions. As part of this process of
streamlining administrative procedures, the Commission also decided that
Member States would no longer be required to notify the refinancing of schemes
thar were authorized for an indefinite period or for a specified period that had
not yet expired, if the new annual budger did not exceed by more than 20% the
budger originally notified. In addition, the establishment of a system for the
submission of standardized reports using a set layout will enable the Commission
to check more effectively, pursuant to Article 93(1), whether the implementation
of an aid scheme previously authorized subject to certain socio-economic
conditions continues to meet the eligibility criteria for one of the exemptions
provided for in Article 92, So as not to impose too heavy an administrative
burden on Member States, detailed standardized reports will be required only
for a very limited number of major aid schemes. The reports for other schemes
will have to contain oaly a limited amount of informarion,

Issues clarified by Commission decisions and judgments of the
Court of Justice

(a) Substantive questions
State guarantees

386. It is common for governments to support firms by guaranteeing their
borrowing. Government loan guarantees usually involve State aid because,
without the guarantee, the firm would be unable to raise the finance it requires
and would have to abandon the project in question or indeed go inta liquidation.
The Commission approves many loan guarantee schemes and individual
guarantees to firms when they are notified to it, as they should be, under Article
93(3) of the EC Treaty and in accordance with the letters to Member States
dared 1989. It always insists on it being a condition of the guarantee that the
guarantee may be honoured only after the guaranteed creditor has recovered
what he can of the debt through realizarion of the debtor’s assets, if necessary
via the winding-up of the company.

387. Loan guarantees from the State can, however, cause major distortions of
competition when they are given in disregard of this condition and are not
notified. In the EFIM case,! where the guarantee arose from Article 2362 of the

! See point 401 of this Report {8 2}, A full list of all decisions taken by the Commission aver the year in State

aid cases is given in Annexe I11.C. The list is subdivided by rype of decision. References are given to the
press release, if any, issued on the case and 1o the issues of the Official Journal in which the relevant
decisions or notices on them were published when this is known at the time of wriring.
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Italian Civil Code, banks were induced to continue to lend to State-owned
businesses that were in serious financial difficulties in the expectation that the
government would repay their mounting debts. Such action provides continued
funding to a company which should properly be restructured or rationalized, to
the detriment of its unaided competitors. Moreover, in the EFIM case, it was
not considered to be sufficient that the companies in question were in liquidation
for creditors to be able to claim under the State guarantee. In the agreement that
was eventually reached between the Commission and the Italian authoriries,
payment under the guarantee contained in Article 2362 of the Italian Civil Code
was permitted. This was made possible by the fact that the Iralian authorities
agreed to reduce the debt of certain wholly-owned companies by 1996 to levels
acceptable to a market-economy investor and that they undertook to dispose of
shares in the same companies, thereby nullifying the effects of the Article in the
future.

Factors determining classification of measures as State aid under
Article 92(1) of the EC Treaty

Financial benefit

388. Several cases decided by the Commission in 1993 illustrated the principle
that, for a measure to involve State aid within the meaning of Article 92(1), it
must confer a financial benefit on them with respect to normal market conditions.

In the Dutch gas case,! the Dutch Government had, as required by the
Commission’s decision in 1992,2 notified the Commission of its intention to
grant rebates to Dutch ammonia producers for certain periods of 1992 and 1993
when the prices of ammonia were so low that producers throughout Europe
were making losses and having to shut down plants. The Commission found
that the price reduction was normal commercial behaviour on the part of the
50% State-owned monopoly supplier Gasunie since, if it were to ignore the falls
in product prices and the resulting financial difficulties of its customers, it would
be jeopardizing its furure markets. There was also a danger that customers
would switch to alternative raw materials. The prices at which Gasunie sold gas
to suppliers in other Member States afforded them scope similarly to reduce
their prices to ammonia producers.

1 See point 533 of this Report.
2 Twenty-second Comperition Report, points 434 to 437,

COMP. REP. EC 1993



246 STATE AID

The contracts which the German railway company, Deutsche Bundesbahn (DB},
signs with firms on building or maintaining railway sidings and which offer
them credit facilities and other help in this connection were also considered
normal commercial conduct.! The Commission was satisfied that DB recouped
its outlay on incentives in each individual case through the freight rates it later
charged the firm and that there was no cross-subsidy to the scheme from other
operations.

389. In a number of cases involving environmental subsidies the Commission
examined whether the subsidies confer a financial advantage on the recipients.
This was not considered to be the case for the payments made to collectors of
waste oils in Denmark, which were considered a straightforward renumeration
for services.2 On the other hand, in the case of a Danish scheme which
compensates the users of recycled raw materials for the higher incidence of
waste involved in this process by charging them a lower rate of tax on waste
offered at disposal facilities, the Commission considered that the tax treatment
potentially contained a financial advantage for the beneficiaries with respect to
the general tax system and therefore considered it as falling within Article 92(1).3

Selectivity

390. In relation to a number of job-crearion schemes in Denmark, the
Commission had to decide whether the schemes were aid schemes falling within
Article 92(1) or ‘general measures’. For a scheme that subsidizes firms for
particular activities to fall within Article 92(1}, it must ‘favour’, i.e. particularly
benefit, certain firms or industries. In other words, there must be an element of
selection or discrimination in relation to the beneficiaries. This favoured group
needs not be specified in the rules of the scheme or be readily identifiable. It is
sufficient that the scheme could benefit certain firms particularly, though these
are not identifiable in advance, and this is especially so if the authorities applying
it have a degree of discretion in selecting beneficiaries or setting the level of
subsidy. The Commission took two decisions on variants of a scheme offering
wage subsidies to firms taking on long-term unemployed persons.* It was found
in the first case that the Member State had little or no discretion, The scheme
was automatically applied to any firm and unemployed person meeting the
conditions, which were precise and well defined in the most important respects

See point 534 of this Reporr.
See poinr 421 of this Report,
See point 420 of this Report.
See point 441 of this Report,
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such as the terms of the employment contract. It was therefore considered to be
a general measure and not an aid scheme. In the case of the modified scheme,
however, a greater degree of discretion was found to have been introduced and
the scheme was considered to be potentially selective, bringing it within Article
92(1). The authorities were now free to grant the subsidies for recurrent short
periods of work cxperience without clear conditions as well as for periods of
regular employment.

Levies

391. Levies are special raxes on the production or sale of certain goods or
services. The proceeds of the special tax — which are to be constdered as *State
resources’ within the meaning of Article 92(1) — may be used to finance State
aid for various purposcs in the industry on which the tax is levied. Such schemes
raise a number of questions which were illustrated in decisions taken in 1993,
First, in accordance with a long line of Court judgments and Commission
decisions, such levies may not be charged on imports or remitted on exports.
Both would make the levy scheme incompatible with Community law.

392. A second lesson which emerges from the various levy decisions is that the
fact that the industry is itself paying for the scheme does not make it lose its
character of a State aid.' The negative artitude usually adopted by the
Commission towards sectoral aid schemes is, howcver, mitigated when the
measure does not directly benefit any individual enterprise in the sector but is
used to promote activities benefiting the sector as a whole such as research,
training, trade exhibitions, maintaining or improving quality standards, etc.
Thus, the Commission was able in 1993 to grant exemption from Article 92(1)
to levies supporting the Danish fur and the UK wool trade? and French
engineering {COREM). As usual, many levy schemes were also approved in
agriculture.> On the other hand, a much more sceptical attitude was raken of
sectoral aid schemes offering direct subsidies paid for by the exchequer.*

See Case 78/76 Steinike wund Weinlig v Germany, paragraph 22.
See point 528 of this Repert.
See point 531 of this Report.
See point 433 of this Repart.

ol
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Sales of land for industrial or commercial development by
public authorities

393. Aid can be given to firms through the sale of sites for industrial or
commercial development by public authorities ar prices below market rates.?
The Commission investigates many complaints about allegedly subsidized land
sales. Although land normally accounts for only a small part of investment
costs, * subsidized prices could upset the delicately balanced differentials in the
level of regional incentives and so disrupr regional policy. The Commission is
considering recommending Member States to follow a code of practice in this
area. In the cases on which formal decisions were raken in 1993 it was concluded,
on the basis of detailed valuations of the sites, that the final selling prices were
within the range that could be considered as the market value. In the case of
Sony’s purchase of a large piece of land near the Potsdamer Platz in Berlin,3 the
price was found to be below an official valuation made later, but within the
margin of error for land valuations after adjustments had been made for the
intervening rise in land prices, obligations to preserve a listed building and to
allow parr of the site to be used for cultural purposes, and possible further
planning restrictions unknown at the time of sale. A decision was also raken on
the sale of land at Friedberg, Hesse, to the pharmaceatical firm Fresenius.* After
an official valuation, the company had agreed to pay ECU 280 000 more for the
site than initially agreed. Although this still left the selling price some 10%
below the valuation, the Commission took into account the fact that the land
had been on the market for some time before a buyer was found. The price
agreed was thus likely to be a marker price, close to the price that would have
resulted from an open tender.

Breach of other provisions of Community law: a factor that
immediately disqualifies aid schemes from exemption

394. An investment aid scheme in the Basque country of Spain again showed
that aid schemes are disqualified from exemption if they infringe other provisions
of Community law, in particular those concerning freedom of establishment. s
No Member State may discriminate in the terms of an aid scheme against the
nationals of other Member States who are resident on its territory. This principle

Twentieth Competition Report, point 239; Twenty-second Competition Report, point 345.
Estimated at roughly 5% in the 1971 coordination principles for regional aid, O] C 111, 4.11.1971.
Twenty-first Competition Report, puint 264.

0] C21,25.1.199%4.

See point 473 of this Reporr.
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has been applied many cmes to schemes supporting the film industry.? In
privatizations too, discriminatory terms are not permitted, and this was the
reason why approval was initially withheld for the privatization programme in
Portugal.?

{b}) Procedural questions

Article 93(2) proceedings and the balance between the rights of competitors and
the prospective aid recipient

395. In the Cook? and Matra?® judgments, the Courr of Justice confirmed the
circumstances in which the Commission is obliged to open proceedings under
Article 93(2) of the EC Treaty in order to allow interested third parties, generally
cornpetitors, to comment on aid proposals.® In the Cook case the Court held
that, wherever the marker siruarion in the sector concerned was relevant to the
decision, the Commission must carry out a marker analysis before deciding to
authorize aid without Article 93(2) proceedings. In the circumstances of the case,
faced with a clear complaint from a comperitor that the aid would worsen
overcapacity and harm its position, the Commission should have carricd out
this analysis via Article 93(2) proceedings because it did not have the data
required to reach a firm conclusion {on the existence of overcapacity) by itself.
In the Matra case, on the other hand, the Court found that the Commission had
been right not to open proceedings against the proposed aid for a new
Ford/Volkswagen minivan plant in Portugal because it was able to make a
thorough market analysis without this procedure.

Charging of interest on aid that has to be recovered

396. In its decisions ordering the recovery of illegally paid aid that is found to
be ineligible for exemption, the Commission now normally requires interest to
be charged on the aid from the date it was granted. This practice, formally
announced in the letter on penaltics for unnortified aid sent to Member States in
March 1991, was confirmed in the new decision on the recovery of aid granted

Twenry-second Competition Report, point 442,

See point 416 of this Report.

See point 333 of this Report.

Sce point 333 of this Repore.

See alsa Case 84/82 Federal Republic of Germany v Compiission (‘plan Claes’), judgment of 20 March
1984,

& Twenty-first Competition Report, point 159 and Annex [1.7,

[T P
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to British Aerospace in connection with its takeover of the Rover Group.!
However, the Commission decided that the policy of charging interest from the
date the aid was granted should not be applied retrospectively in cases decided
before the Commission's letter of March 1991. In such cases, interest would be
charged only as from the date the principal sum became recoverable under the
decision. In the BAe/Rover case, interest was therefore charged from the date in
August 1990 when the original decision, which had been annulled by the Court
of Justice on procedural grounds, became enforceable.

Writing a reserve clause into aid legislation to avoid breaches of notification
obligation

397. The obligation to notify aid proposals in advance to the Commission laid
down in Article 93(3) of the EC Treaty imposes a moratorium on ‘putting into
effect’ the aid plans before the Commission has given its approval. ‘Putting into
effect’ is taken to mean not only the actual granting of aid to the recipient but
also the conferment of powers enabling the aid to be granted without further
formality. In 1989 the Commission wrote to Member States clarifying this point.
Nevertheless, Member States still sometimes fall foul of the notification
requirement by notifying aid legislation which confers the unreserved power to
give aid, albeit not yet exercised, with the result that the aid case is classed as
non-notified. To avoid such technical and often unintended breaches, the
Commission recommends Member States’ authorities to write a reserve clause
into legislation whereby the aid-granting body can make payments only after
the Commission has cleared the aid.

Both central and regional government authorities are increasingly following this
practice. For instance, in 1993 the Region of Emilia-Romagna in Italy enacted
general legislation which not only established the principle that the grant of aid
is conditional on the Commission’s approval but also required the regulations
governing all aid schemes to include a clause stating that the aid measures can
be implemented only after publication of a notice in the Region’s official gazette
announcing the Commission’s approval.

Reference interest rates used for calculating aid values
398. Determining the aid value of concessionary financing involves comparison
with a reference interest rate and discounting of financial benefits receivable in

the future ar such a rate. Future tax payments must also be discounted when

1 See point 515 of this Report.
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detcrmining the net (i.e. after-tax) value of aid, including grants. In making
these calculations, the Commission uses a standard reference interest rate for
each Member State which is set once a year. The method for setting such
reference rates was laid down in the annex to the 1979 coordination principles
for regional aid,! although they are now used to calculate aid values in most
spheres of aid control, including aid for SMEs, 2 environmental protection,3 and
the de minimis facility.* Under the 1979 method, the reference rates were based
on the average level of a specified base rate over the previous year and could be
changed in the course of the current year only if the current level of the base
rate diverged from the reference rate by more than two percentage points.
Because of the rapid falls in interest rates in late 1992 and 1993 the Commission
found that the reference rates for 1993 in some Member States were considerably
above market interest rates, leading to an overestimation of the subsidy element
of financing. It therefore decided to revise all countries’ reference rates for the
second half of the year, aligning them on the average level of the base rate over
the three months March to May 1993. Secondly, it decided that, so as to enable
the reference rates to follow interest-rate movements more closely in future, the
reference rates for 1994 and later years would be based on the average of the
base rate over the three months September to November of the previous year
and would be revised in the course of the year whenever the current level of the
base rate over a three-month period diverged from the reference rate by more
than 15% of the reference rate.

0] C31,31.2.1979.
0] €217, 19.8.1992; Twenty-second Competition Report, points 78 and 342,
See point 384 of this Report.
See point 431 of this Report.
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§ 2 — Public enterprises and privatization

Public enterprises

Communication an public coterprises

399. As expected,! the Court of Justice delivered its judgment? on France’s
appeal challenging the legal basis of the reporting requirement imposed
on Member States by the Commission’s 1991 communication on public
undertakings. > The Commission based the requirement to supply annual reports
disclosing financial transfers to major public enterprises in the manufacturing
sector on Article 5 of Dirccrive 80/723/EEC concerning the transparency of
financial relations berween Member States and their public undertakings.

The Court found in favour of the applicant and annulled the communication,
holding that the general and systematic reporting obligation which the Com-
mission wanted to impose went further than the obligation imposed by Article
5 of the 1980 Directive to supply certain financial date on particular public
enterprises as and when necessary. The new reporting obligation would have
constituted an amendment of the 1980 Directive and thus could not be imposed
on the basis of a communication.

As a result of this judgment, the Commission decided to incorporate the
reporting requirements thar were previously contained in the 1991 communication
in an amending directive.* The ncw dircctive imposes an obligation on Member
States to provide the Commission with financial data in respect of their public
undertakings operating in the manufacturing sector that have an annual rurnover
in cxcess of ECU 2350 million.

As the rest of the 1991 communication merely described cxisting law and practice
on the criteria for judging financial flows between public authorities and public
enterprises, the Commission sent an amended version of the 1991 communication’
to Member States at the same time as the directive.

Twenty-second Competition Report, point 329.

Case C-325/92 French Republic v Commission, See point 373 of this Report.
Twenry-first Competition report, point 170.

O] L 234,12.10.1993,

Q] C307,13.11.1993.
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France

400. The Commission decided! in October to initiate the Article 93(2)
investigative procedure in respect of Bull, the French computer manufacturer.
This decision, under which the Commission will investigate the French State’s
payment, without notification to the Commission, of an advance on a future
capital injection amounting to ECU 380 million, follows the decision? taken in
July 1992 which found that a previous capital injection of ECU 600 million into
Bull represented aid. 3

The new case was noteworthy in thar neither of Bull’s minority private-sector
shareholders (NEC and IBM) took part in the advance, whereas they had
participated in the 1992 capital injection. This had led the French authorities in
1992 to argue that the 1992 recapitalization passed the rtest of the 1984
communication on public authorities’ holdings in company capital in which the
participation of private shareholders in the capital increase meant that no aid
was present. However, this argument had not been accepted by the Commission
as the investment decision by the French State had been taken before the
acquisition by NEC and IBM of Bull’s shares and these investments were not
economically significant.

Before the end of the year the Commission wrote to the French authorities about
a further injection of ECU 1 300 million into Bull by the French State and France
Télécom in December.

Italy

EFIM

401. The Commission adopted two partial final decisions* in connection with
EFIM, the Italian State holding company which is in liquidarion.’ These
decisions, taken in August and September, concerned the aid implications of the

Q] C 346, 24.12.1993.
Q] €244, 23.9,1992,
Twenty-second Competition Report, point 425.
0] C 267, 2,10.1993 and OJ C 349, 29.12.1993.
Twenty-second Competition Report, points 475 to 478.
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global guarantee for EFIM’s debts arising under Article 2362 of the Italian Civil
Code.

The Commission considered that the payment by the Iralian State of the debts
of EFIM group companies in liquidation constituted Stare aid because, following
the IOR/Finalp decision,! a market-economy investor would not have accepted
the greater risk associated with unlimited liability, resulting from Article 2362
of the Iralian Civil Code in the case of full ownership, without a corresponding
increase in the return. Furthermore, such an investor would have taken action
to limic his financial exposure, by the sale of investments, restructuring, etc.
once it was realized that debts were mounting with little likelihood of a reversal
in the process.

Since EFIM did not provide its shareholder (the Iralian State) with either an
adequate or an increased return and since its management (ultimately the Italian
State) did not rake remedial action to contain the mounting debts, the repayment
of the group’s borrowings by the State could not be considered to be the
behaviour of a market-economy investor and, therefore, constiruted aid.

Although the money was to be given to companies in liquidation, it would still
distort competition. This was because the companies in liquidation had borrowed
from banks and had then lent these funds to the group’s operating companies.
Repayment of these external debts by the State would lead to cancellation of the
operating companies’ intra-group debts and thus to a benefit being granted to
these companies, resulting in continued distortion of competition,

The Commission decided, however, that the repayment of debt on the basis of
Article 2362 of the Iralian Civil Code was compatible with the common market
under Article 92(3){c) following an agreement with the Italian Government in
which it undertook:

(i) to freeze the debrs, at 31 December 1993, of certain holding and subholding
companies which are wholly owned by the Italian Treasury;

(i) to reduce these companies’ debts to levels similar to those in comparable
private-sector companies at the latest by 1996;

(iii) to reduce the State’s shareholding in these companies, at the end of the
debt-reduction process, to a level that will inactivate the unlimited-liability
aspects of Article 2362 of the Iralian Civil Code;

(iv) to submit this debt-reduction programme, together with the companies’
financial and industrial restructuring plans, to a monitoring exercise to be
undertaken in conjunction with the Commission.

1 OJL 183, 3.7.1992.
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The Commission considered that the financial and industrial restructuring plans
would assist these Italian public undertakings in becoming comperitive and that
the eventual disposal of some of the Treasury’s shareholdings in the companies,
by cancelling the unlimited guarantee, would prevent hidden subsidies being
provided to the companies in furure via bank lending not warranted by their
performance, The decision to authorize the repayment of creditors did not cover
continuing aid to Alumix, whose case is still open.

Privatizations

402. The Commission continued to apply the principles it had developed over
the years! ta the privatizarion of State-owned companies. While in some
countries the privarization process was nearing completion, in others it was only
beginning or being resumed after interruption. The Commission wrote to
countries in the latter category setting out its approach in these area. Thus it
had contacts with Belgium, Italy and France in respect of their general plans for
privatization and requested data from the Dutch and Spanish authorities about
the sale of individual companies. A final decision was taken on the Portuguese
privatization programme.

403. For the sake of transparency, it is worth reiterating the general principles
which the Commission applies to privatizations and which have been built up
over the years on the basis of scrutiny of individual cases.

As stated in Article 222 of the EC Treary, Community law is neutral with respect
to the private or public ownership of undertakings. Accordingly, aid thar
facilitates privatizations may not as such benefit from a derogation from the
basic principle of incompatibility of State aid with the common marker laid
down in Article 92(1).

When the privatization is effected by the sale of shares on the stock exchange, it
is generally assumed to be on market conditions and not to involve aid. Before
flotation, debt may be written off or reduced without this giving rise to a

presumption of aid as long as the proceeds of the flotation exceed the reduction
in debt.

If the company is privatized not by stock-exchange flotation but by a trade sale,
i.e. by sale of the company as a whole or in parts to other companies, the

1 Twenty-first Competition Report, points 248 ef seq.; Twenty-second Competition Report, points 464 et

seq.
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following conditions must be observed if it is to be assumed, without further
examination, that no aid is involved:

(i) a competitive tender must be held that is open to all comers, transparent
and not conditional on the performance of other acts such as the acquisition
of assets other than those bid for or the continued operation of certain
businesses;

(i) the company must be sold to the highest bidder; and

(iii) bidders must be given enough time and information to carry out a proper
valuation of the assets as the basis for their bid.

Privatizations by flotation or competitive tender on the above conditions need
not be notified to the Commission in advance for examination of aid implications,
but Member States may notify if they desire the added legal security of a formal
clearance. In other cases, trade sales must be examined for possible aid
implications and must therefore be notified. This is so in particular in the
following cases:

(i) sales after negotiation with a single prospective purchaser or a number of
selected bidders:

(i) those preceded by the writing-off of debt by the State, other public
enterprises or any public body;

(i} those preceded by the conversion of debr into equity or capital increases;
and

(iv) sales on conditions that are not customary in comparable transactions
between private parties.

In all cases, there must be no discrimination based on the nationality of
prospective buyers of the shares or assets concerned.

Any sales on terms that cannot be considered normal commercial terms must be
preceded by a valuation carried out by independent consultants, Privatizations !
in sensitive sectors (synthetic fibres, texriles, the motor industry, etc.) must all
be notified to the Commission beforehand.

404. In 1993 decisions were taken on privatization programmes or individual
cases in the following Member Srares,

! See points 480 ef seg. of this Report.
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Germany

405. The Commission continued its scrutiny of the operations of the Treuhand-
anstalt in the former German Democraric Republic. Under its decision of
November 1992,! several transactions of the Treuhandanstalt were examined
by the Commission under the accelerated procedure agreed with the German
Government. The Commission also looked into new financing and privatization
models developed by the Treuhand. A characteristic of the East German
privatizations is the scale of the restructuring and the large injections of funds
necessary for this purpose. The Commission was concerned to prevent the
operations giving the resulting businesses any artificial advantages over their
competitors, especially when the industry was suffering from overcapacity.
Thus, some of the financial arrangements were modified to accommodate
initial objections raised by the Commission. In several cases the Commission
investigated allegations that funding granted in connection with the privatization
was being used to undercut the selling prices of competitors. The main cases
dealt with in 1993 are described below.

406. The Commission approved aid in connection with privatization of
the fertilizer producer Stickstoff-Werke AG, Piesteritz (Saxony-Anhalt). The
takeover of the majority of the company’s assets by SKW-Stickstoffwerke
Piesteritz GmbH, a subsidiary of the buyer (SKW-Trostberg AG), prepared the
way for final privatization of the company. During the restructuring process,
95% of losses up to specified ceilings will be covered by the Treuhandanstalt. In
total, guarantees and credits amounting to ECU 280 million are to be made
available. Since the restructuring results in a reduction of the company’s
production capacity and involves a withdrawal from sectors with a general
problem of overcapacity while restoring its profitability, the Commission decided
that the aid was comparible with the common market.

407. The Commission authorized rwo batches of aid to Buna AG (Saxony-
Anhalt). Buna is the second-largest chemical producer in the new Lander with
factories located in the East German chemicals centre of Halle-Merseburg. The
first aid consisted of a guarantee for investments of ECU 228 million and
liquidity loans of ECU 54 million. Later, the Commission approved additional
Yoans of ECU 115 million. In view of the ongoing restructuring of Buna, which
is reducing the company’s production capacity in order to restore profitability
and improve its chances of being privatized, the Commission considered the aid
compatible with the common market.

I Twenty-second Competition Report, points 19, 348 and 466, See also Twenty-first Competition Report,
point 249,
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408. The Commission also approved aid from the Treuhandanstalt and the
Land of Saxony-Anhalt for the Leuna refinery. A privatization contract concluded
between the Treuhandanstalt and the TED syndicate led by Elf provides for the
combined acquisition of assets of the existing refinery of Leuna Werke AG and
the shares of the distributing company Minol AG,! the construction of a new
refinery and the operation of the old refinery by an EIf subsidiary. The
Commission did not object to the Treuhand’s covering the losses of up to ECU
380 million thar the old refinery will incur until the new refinery is operational.
A monitoring system will ensure that neither EIf nor its affiliates will benefit
from this aid. The Commission also approved investment aid of ECU 500 million
by the Land of Saxony-Anhalt for the construction of the new refinery.

409.  Aid granted by the Treuhandanstalt to Sichsische Olefinwerke, Bohlen
{Saxony), to accompany its restructuring was also authorized. The company
produces mainly ethylene, propylene and other monomers and was to receive
aid of ECU 115 million in guarantees and ECU 127 million in loans. In view of
the reduction in capacity and because the restructuring will enhance the
privatization efforts, the Commission decided that the aid was compatible with
the common market.

410. The Commission opened Article 93(2) proceedings against alleged misuse
of aid from the Treuhandanstalt to Leuna AG for its production and marketing
of caprolactam, a raw material for nylon and other man-made fibres, 2

Following complaints submitted by other manufacturers, the Commission
investigated the prices at which Leuna sells caprolactam in the Community and
the financing of this company by the Treuhandanstale. It concluded, on the basis
of the available information, that Leuna was selling caprolactam at prices below
its production cost and was continuing production of a product that had no
prospects of profitability, given the situation of general overcapacity in the
Community,

411. The Commission closed, however, the Article 93(2) procedure it had
opened in 19923 against alleged misuse of aid granted by the Treuhandanstale
to Buna for its production and marketing of butyl acetate (butac), a product
used in the paint industry. It concluded that Treuhandanstalt aid should not be
used to continue production of a product that had no reasonable prospects of
profitability. With even the most efficient producers of butac making losses on

! Twenty-second Competition Report, point 264,
L 0] C 320, 14.8.1993,
! Twenty-second Competition Report, point 416,
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an oversupplied market, continued loss-financing of Buna for this product would
indeed be a misuse of the aid that the Treuhandanstalt was allowed to provide
to the company. However, as Buna had decided in July to cease production of
butac, the Commission closed the procedure. !

412. The Commission allowed a guarantee of ECU 114 million and a loan of
ECU 46 million granted by the Treuhandanstalt to the process plant and
machinery builder SKET to be extended until the end of June 1993, when a
restructuring plan detailing the required reduction in workforce and capacity
was to be concluded.

It subsequently allowed the guarantee and the loan to be further extended until
the end of May 1994 and additional loans totalling ECU 72 million to be
provided.

The aid was 1o facilitate the restructuring of SKET by ending unprofitable
activities and transferring the remaining activities to six independent subsidiaries.
The restructuring is a prerequisite for the privasization of these enterprises.

413. The Commission closed the Article 93{2) procedure opened in 19912
regarding aid granted by the Treuhandanstalt and the Land of Thuringia for the
privatization and restructuring of Carl Zeiss Jena, Jenoptik and Jenaer Glaswerk.
The German Government had modified the aid package to eliminate the
possibility of open-ended aid. The Commission concluded that the remaining
ECU 960 million aid was justified.?

414. Aid of up to ECU 794 million from the Treuhand was authorized in
connection with the partial privatization of the former East German potash
mining company, Mitteldeutsche Kali AG. Following an open tender, Mitteldeut-
sche Kali is being raken over by the West German producer Kali und Salz AG, a
subsidiary of BASF. Kali und Salz will own 51% of the shares of the merged
company, Mitteldeutsche Kali GmbH, and Treuhand the other 49%. The merger
with Kali und Salz was investigated under the Merger Control Regulation and
authorized.# The aid consisting of an ECU 539 million capital injection,
non-repayment of ECU 160 million of bank loans, an amount of up 10 ECU 70
million to cover future losses and an amount of ECU 24 million for redundancy
costs is being granted for restructuring that will reduce production capacity by

0] C 16, 19.1.1994.
Twenty-first Competition Report, point 250.
0J C 97, 6.4.1993.
See point 297 of this Report.
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two thirds and the workforce to only one tenth (3 000) of its size in 1989, Kali
und Salz AG is likewise greatly reducing its production capacity so that in 1994
the combined capacity of the merged company will be only 56% of that of its

two original parents (3.1 million ronnes in 1994 against 5.5 million ronnes in
1989).

415. The Commission approved aid of ECU 130 million in connection with
the privatization of Neptun Industry Rostock GmbH. The former shipyard had
already ceased building new ships and, under the terms of the sale, was to
discontinue its ship-repair activities and to rerain only various engineering
businesses. The aid was for restructuring and investment and included ECU 48
million of regional aid.

Portugat

416. In July, the Commission decided to terminate the Article 93(2) proceedings!
which it had initiated in respect of a discriminatory clause based on the
nationality of potential acquirers of shares in enterprises being privatized under
Law 11/90 of 5 April 1990 (which allows restrictions to be placed on the total
number of shares in the enterprise undergoing privatization that can be purchased
by foreign companies),? after establishing thar the clause was not linked to the
granting of aid.

The Commission therefore decided to approve the privatization programme,
under Article 92 of the Treaty, subject to the following conditions:

(1} prior notification, in accordance with Article 93(3) of the EC Treaty, of
privatization cases in which the Portuguese authorities propose to use the
restricted or direct-sale procedure;

(ii) communication to the Commission, by 30 June of the following year, of an
annual report on the state of progress of the privatization programme,

The Commission accordingly pursued separately the Article 169 proceedings
initiated against the nationality clause.

1 0] C253,17.9.1993.
! 0] C26,29.1.1993; Twenty-second Competition Report, point 465.

COMP. REP, EC 1993



MAIN DECISIONS AND DEVELOPMENTS IN THE POLICY OF THE COMMISSION 261

§ 3 — Horizontal aid

investment aid

Review of existing schemes under Article 93(1) of the EC Treaty

417. 1n 1993 the Commission all but completed the exercise launched in 19901
to eliminate general investment aid schemes, i.e. schemes offering aid for
investment to companies of any size, including those located outside assisted
areas. As noted in the guidelines on aid for small and medium-sized enterprises, 2
such schemes run counter both to economic and social cohesion and to SME
policy.

418. In Belgium, following the Commission’s decision on the repeal of the
1959 Economic Expansion Law, the Flemish Region adopted the necessary
regulations to implement the decision.

Aid for environmental protection and energy conservation

419, The environmental aid framework was extended for a further six months
until the end of 1993 when the new guidelines were adopted by the Commission. 3
In the meantime, a considerable number of environmental aid schemes or awards
were authorized, many of them for purposes not catered for by the previous
framework, so as to encourage voluntary action to reduce pollution in excess of
any legal requirements.

420. In February, the Commission approved, pursuant to Article 92{3)(c), tax
relief in Denmark for companies using a minimum of 50% recycled material as
raw material in their production. The tax on waste delivered by companies to a
disposal facility had been increased. The relief was justified by the fact that
companies using recycled materials were left with considerably larger quantities
of waste than companies using primary raw materials, The tax relief would
thus, generally speaking, place the companies receiving it on an equal footing

Twentieth Competition Report, points 171 and 247; Twenty-first Competition Report, points 240 and 241;
Twenty-second comperition Report, point 434.

2 QJC213,19.8.1892,

3 See points 166 and 384 of this Report.
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with other companies with regard to the waste tax and would promote the use
of recycled material. Most of the firms benefiting would be SMEs.

421. The Commission also approved an amended scheme in Denmark to pay
firms engaged in the collection of waste oils. However, it considered in this case
that the payments were straightforward remuneration for services, and nor aid.
The scheme was part of the arrangements introduced to implement the Council
Directive on the disposal of waste oils. 1

422. In September? the Commission approved an aid scheme introduced in
Belgium by the Flemish regional authorities for investment which reduced
pollution, conserved energy or raw materials, or improved the environmental
acceptability or safety of products. To qualify for aid, the investment had to
take the firm beyond legal requirements for pollution control or to achieve an
exceptional performance in the conservation of energy or raw materials, product
safety, etc. Aid equal to 20% gross of the investment costs could be granted
from an annual budget of around ECU 18 million.

423.  In February, the Commission approved proposed aid for an investment
programme being carried our by two Belgian companies, Solvic & Cie CNC and
Solvay Interox S.A., with a view to restricting environmental damage resulting
from the companies’ production methods and products (PVC, hydrogen peroxide
and sodium perborate). The new processes developed by the two companies are
innovatory and allow existing statutory requirements to be exceeded. They will
not affect the production capacity of the factories.

The aid is in the form of an ECU 5 million grant for Solvic & Cie CNC and an
ECU 3.6 million grant plus a five-year exemption from property tax for Solvay
Interox S.A. The net grant equivalent of the aid was below 10% in both cases.

424.  InSeptember, the Commission approved aid for Phenolchemie, a chemicals
company situated at Doel in East Flanders.

The company was planning to install a gas turbine with a generator and a
steam-recovery boiler, for combined heat and power generation. The project
will substantially reduce CQ, emissions.

Of the rotal cost of the investment project (ECU 31 million), only the part
directly relating to energy conservation and environmental protection (ECU 21

i 0] C287,23.10,1993.
See point 432 of this Reporr.
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million) was taken into account by the Flemish regional authorities in granting
the firm a subsidy of less than ECU 3 million.

The project went beyond the statutory constraints imposed by the public
authorities as regards elimination of pollution or nuisances and did not entail
any increase in the recipient company’s production capacity.

425. The Commission decided to initiate Article 93(2) proceedings against two
decrees by the Walloon Regional Executive on renewable energy sources an
the environment. The decrees presented a number of problems relating both to
their legal basis and to the fact that both allowed aid to be granted to equipment
manufacturers and not just to firms installing new equipment designed to
conserve energy or reduce pollution.

426. The Commission opened Article 93(2) proceedings against the proposal
by the province of Trento in ltaly ro grant aid to Cartiere del Garda, a
manufacturer of coated printing paper located at Riva del Garda.! The aid of
ECU 100 million would compensate the company for the additional investment
cost it would face should it decide for environmental reasons to expand not at
Riva, but at Mori 20 km away.

The Commission took a final decision prohibiting the authorities from granting
the aid.2 It considered that the aid would not respect the polluter-pays principle
laid down in Article 130r(2) of the EC Treaty, that it would run counter to the
objective of cohesion and that it would adversely affect trading conditions to an
extent contrary to the common interest, given the existing overcapacity in this
sector.

Export aid

427. Intensive work continued throughout the year on a draft communication
applying Articles 92 and 93 of the EC Treaty to short-term export credit
insurance.3 New discussions with the experts of Member States at a multilateral
meeting in June and at several meetings of the Council Export Credits Group
clarified the remaining issues, in particular the possibility of governments®
providing reinsurance cover to their export-credit insurers. The communication
would require Member States to eliminate completely any remaining subsidies

1 0]C75,17.3.1993.

2 QJL273,5.11.1993,

Twenty-first Competition Report, point 166; Twenty-second Competition Reporr, point 33%; see point 382
of this Report.
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for a limited range of business (short-term commercial, or ‘markerable’, risks)
which is now mostly done by privare insurers or by official export-credit agencies
acting on their own account. The Commission hopes 1o issue the communication
in 1994,

428, The Commission continued to process schemes offering guarantees or
other incentives to reduce the risks of investment in Central or East European
countries. In March, it approved a scheme in the Netherlands whereby the Srare
will guarantee subordinated loans extended by the Nationale Investeringsbank
to enterprises in Eastern Europe in which Dutch companies have at least a 40%
stake. The total financial commitment of the Dutch Government under the
scheme is some ECU 68 million.

In June, the Commission approved Italian Law No 100 of 1990 comprising
measures to promote participation by firms in joint ventures in Eastern Europe.
Subsidized loans may be granted, through the public-sector company Simest, to
firms acquiring holdings in such joint ventures. The budget for the scheme is
some ECU 135 million.

429.  Aid 1o improve the export performance of small and medium-sized firms
in particular may be authorized, provided that itis limited to training, consultancy
help, attendance at trade fairs and similar activites and does not subsidize actual
exporting activity. In such cases the support does not need to be limited to
non-EC markets. Several aid schemes providing for such support were approved
in 1993, including the UK wool industry levy scheme! and a scheme in Northern
Ireland.

Aid to small and medium-sized enterprises

430.  Asexpected,? the issue of the guidelines for aid to SMEs and the associated
procedural improvements eased considerably the work of approving aid schemes
for the small-firm sector.3 Member Stares generally speaking adapted their new
or renotified schemes to the definitions and aid intensities of the guidelines of
their own accord or after a reminder from the Commission. Far more schemes
than before qualified for the accelerared clearance procedure, which was widened
last year.# In many cases the Commission was also able to tell Member States

See point 528 of this Report,
Twenty-second Competition Report, point 467,
See point 159 of this Report,
Twenty-secend Competition Report, poinr 348,
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which had notified a scheme offering aid below the de minimis limit that formal
clearance was not required. Many of the smaller schemes of this nature supported
craft businesses or cooperatives in Spain and Italy. Training and consultancy
help (‘soft aid’) figured prominently in the activities supported by these schemes,
many of which are co-financed by the Community’s Structural Funds. Some of
the larger SME schemes approved in 1993 are discussed below.

431. In March the Directorate-General for Competition sent the Member
States a guidance note on the use of the de minimis facility.! This explained
which categories of aid could be granted up to the de minimis limit without
notification, clarified the rules for cumulation of de minimis aid with aid under
authorized schemes in the same three-year period, explained how aid in forms
other than grants could be converted into cash grant equivalent, and suggested
ways in which the Member States could monitor the proper use of the facility.

432, The Commission approved an aid scheme for SMEs in Belgium that was
introduced under a decree of the Flemish regional authorities and will also offer
aid for environmental protection and energy conservation.2 Aid will be available
for investment and for consultancy and training. Both in terms of definition and
in terms of aid intensities, the scheme conformed to the guidelines. The Flemish
Region’s guarantee can be granted in exceptional circumstances provided thac
the conditions stipulated by the Commission in this respect are complied with,
namely payment for the guarantee and use of it only after all other means of
recovery from the recipient and the other guarantors have been exhausted.

433. A scheme was approved in Denmark for developing quality management
in SMEs in the manufacturing and service sectors through consultancy and
training. The projects eligible under the scheme are aimed mainly at improving
management and developing human resources in accordance with the so-called
‘total quality concept’, and not at the development of specific products or
production processes. The scheme, with a2 maximum aid intensity of 50%, has
a budget for 1993-95 of ECU 32 million.

434. The Commission authorized an extension of the special accelerated
depreciation allowances scheme for SMEs in Germany. The existing accelerared
depreciation allowances allow very small businesses to deduct 20% of investment
costs more than the standard rate of depreciation from taxable profits in the
first year. Under the extended scheme the same businesses can form a tax-free

L See Annex 1LB of this Report.
1 See point 422 of this Report.
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reserve up to two years before the investment in respect of up to 45% of
anticipated investment costs. This two-year tax-free loan to the firm will be
worth between 2% and 3% net of the investment and, when added to the
ordinary accelerated depreciation, will remain within the aid limirs for SMEs
under the guidelines. The extended scheme is to be introduced in 1995, It will
release an extra ECU 450 million for investment by small firms,

435. The Commission also approved an extension of the equity loan scheme
which provides long-term subordinated loans to small and medium-sized firms
in the new eastern Linder of Germany. Introduced after unification, the scheme
was originally intended to expire at the end of 1993 but will now continue until
the end of 1995. The new scheme now offers loans when a new partner puts
capital into an existing business, and not only for start-ups and expansion.
Before approving the extended scheme, the Commission satisfied itself thar the
aid was principally for investment and not for working capital or rescues and
that the maximum aid levels for SMEs in the region were observed. Around
ECU 520 million a year is spent on the scheme.

436. The Commission approved a number of smaller SME schemes in the new
castern German Lénder, including an investment aid scheme in Thuringia for
start-ups or for SMEs faced with difficulties in adapting to new market
conditions. Under this scheme, only firms with good prospects of viability
evidenced by a sound business plan were eligible. The maximum aid intensity
allowed will be the highest regional aid authorized by the Commission for
Thuringia, currently 35%, plus the 15% supplement for SMEs allowed by the
SME aid guidelines in assisted areas qualifying under Article 92(3}{a) of the EC
Treaty, The annual budget for the scheme will be ECU 7 million. A scheme was
also approved that will help smaller manufacturing businesses in Thuringia
through acute financial difficulties due mainly to the burden of debt with which
they were privatized and the delayed recovery of their markets. The support is
limited to firms with sound prospects located in the parts of the Land with the
highest unemployment rates and is intended largely for rescheduling old debt
with loans at slightly concessionary rates. Funds of ECU 17 millien for 1993 and
ECU 52 million for 1994-96 have been allocated to the scheme.

437. The French tax credit scheme for capital increases, approved last year for
1992 only,! was again authorized for 1993. Although the tax credit was available
to companies larger than SMEs according to the Community definition, the

! Twenty-second Competition Report, point 469.
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figures for 1992 showed that, in practice, the scheme had been used mainly by
very small businesses. This, together with the low amount of aid per firm and
the expiry of the scheme at the end of 1993, persuaded the Commission to
overlook the failure to adapt the scheme to the SME aid guidelines sooner.

438, The position was similar in the case of Italian Law 317 of 5 October 1991.
In May, the Commission cleared the package of SME aid measures provided for
by this Law, after the Italian authorities had reduced the level of investment aid
outside assisted areas to the maximum amounts allowed by the SME aid
guidelines.! An amending decree was issued in July containing the new
investment aid rates and other changes and adapting the definition of SMEs to
that used in the guidelines. The Commission did not ask for recovery of any of
the aid which had been paid unlawfully after its original one-year authorization
ran out at the end of April 1992, because the detailed reports supplied by the
Italian authorities had shown that, in practice, the aid awards had not exceeded
the guideline limits and were very low in amount, the aid being widely spread
throughout industry.

Employment aid

439. This year, with the economic recession creating increasingly higher levels
of unemployment, the Commission paid particular attention to the financial
incentives introduced by Member States to promote employment for the jobless,
especially those who find it more difficult to enter the employment marker, such
as young people and the long-term unemployed. Where such incentives are
general and automatic, they may fall outside the scope of Article 92(1).

However, while its approach to such measures is generally favourable, the
Commission seeks to ensure thar, when implemented, they are genuine
job-creating instruments and not merely a means of subsidizing labour costs. If
the latter were the case, the aid would be operating aid, the effect of which
might be to keep in businesss firms faced with overcapacity, with the result that
the same unemployment problem would be passed on to other Member States,
boosting unemployment there.

440. The Commission authorized the implementation by the Walloon regional

authorities in Belgium of a draft decree providing for the granting of aid to small
and medium-sized businesses that recruit between one and five unemployed

! Twenty-second Competition Report, point 471,
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persons to work on ‘development projects’, i.e. studies and research in certain
specified areas such as the development of new products, environmental
protection, energy conservation and the promotion of alternative energy sources,
and compliance with stricter quality standards than those required by law. The
aid will be made available in the form of degressive wage subsidies and may not
exceed 50% of the cost of the project, unless the firm is a small enterprise as
defined in the Community guidelines on aid for SMEs and is recruiting from
among certain categories of unemployed persons who are particularly difficult
to integrate or reintegrate into the labour market.

Such aid, which is available only for study or research programmes that do not
entail any production activity, falls within the limits specified in the guidelines
on aid for SMEs. The exception allowed in the case of recruitment by small
businesses of unemployed persons facing particular employment difficulties is
justified by the serious concern to find work for this category of job-seekers and
by the size of the recipient firms.

441. The Commission approved three major job-creation schemes in Denmark
which are designed to take up to 100 000 persons a year off the unemployment
register over the period 1994-96. Two of the schemes had been approved in
February and April in a slightly different form and were renotified for approval
in December. The schemes will cost around ECU 2 billion a year. Two offer
wage subsidies ro firms and institutions taking on unemployed people to work
for them, the other offers subsidies to unemployed persons starting up their own
business.

442, Under the largest scheme, any firm taking on an unemployed person (in
practice, those unemployed for over a year) can claim a grant of ECU 5.5 per
hour, or around 42% of average wages in Denmark. The maximum subsidized
period is 12 months, making the maximum grant around ECU 9 300 per person.
There must be a net increase in employment in the company and, if the wages
subsidies are provided for over six months, the worker must be kept on for a
certain period after the subsidy ends or given training. The second scheme is
similar except that it is directed at groups of unemployed people experiencing
particular difficulties in finding a permanent job such as immigrants, and the
workers will tend to be employed by institutions providing public services.
Under this scheme, the subsidy can rise to around 70% of average wages and
can last for more than 12 months. The same conditions as to continuation of
employment after the ending of the subsidy or provision of training apply.
Finally, the third scheme offers grants of 50% of the top rate of unemployment
benefit for a maximum period of two-and-a-half years to unemployed persons
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setting up their own business. On the basis of the current top rate of
unemployment benefit, the maximum grant can reach some ECU 19 000 per
person.

The Commission considered that all the schemes fell within Article 92(1) of the
EC Treaty because the authorities exercised some discretion, especially with
regard to the period and the level of the subsidies granted as well as to the terms
on which the people taken on were employed under the first two schemes. In
February, it regarded the version of the first scheme notified at the time as a
‘general measure’ not falling within Article 92(1) since the conditions, particularly
with regard to the terms of employment, left little or no room for discretion and
hence ruled our the possibility of the schemes being applied selectively. In the
later decisions, the schemes with their discretionary aid element were in any
event found to be in line with Community policy on employment creation and
hence to qualify for exemption.

443. In June, the Commission decided to terminate the proceedings it had
initiated in respect of the draft Italian law providing for aid of a very high
intensity to any firm managed or controlled by a majority of women and to
authorize its implementation.! The Italian authorities have limited the scope of
the scheme in such a way that the aid will be available only to small enterprises
as defined in the guidelines on State aid for SMEs and will be restricted either
to the maximum intensities laid down in the guidelines or to amounts that may
be deemed to be aid of minor importance {over a three-year period, per firm,
ECU 50 000 for investment aid and ECU 50 000 for other objectives, i.e. a
maximum of ECU 100 000 in total).

The scheme as defined is thus in line with two objectives which the Commission
generally supports, namely the promotion of employment and equality of
opportunity for women and the development of SMEs.

Aid for rescuing and restructuring firms in difficufty

444. The recession brought forth many new cases of government-supported
rescues and restructuring of firms that were in financial difficulty. In dealing
with them and in deciding cases that had arisen in previous years, the Commission
applied the well-established principles governing such aid, which is designed to
prevent competitors being unduly harmed by the operation.? The Commission

! Twenty-second Competition Report, point 474,
2 FEighth Competiticn Report, points 227 and 228.
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distinguishes between rescues, which are a holding operation while the future
of the firm in difficulty — closure or restructuring — is being decided, and
restructuring. The means which governments may use for rescues are short-term
bridging loans at market rates or loan guarantees. The bridging finance should
normally not be provided for more than six months, although the Commission
recognizes that the period may be extended at the Member State’s request until
an investigation under the Article 93(2) procedure has been completed.!
Restructuring aid must restore the viability of the company through a sound
restructuring plan whose implementation is closely monitored but, besides this
sine qua non, the restructuring must make an additional contribution to reducing
overcapacity in the industry if the industry is in this situation, as it typically is.
Otherwise, competitors which are having to finance restructuring from their
own resources will suffer harm. In cases where there is no overcapacity in the
industry, restructuring aid should still be conditional on some contribution to
the common interest, although this need not take the form of extra capacity cuts
or reduction of market share.

Many of the cases dealt with in 1993 concerned the steel and motor industries,
other sensitive sectors and privatizations, especially in eastern Germany. These
are reported in the relevant section. The following cases are some of the other
cases,

445. In western Germany, the Commission authorized aid ro the machine tool
manufacturer Berstorff Machinenbau GmbH, Hannover, in the form of a credit
guarantee provided by the Lower Saxony authorities under an approved scheme.
Berstorff manufactures machine tools used in the production of rubber and
synthetic products. The guarantee covered 80% of an ECU 8 million loan
extended ro the company on market conditions.

The firm was carrying out a restructuring plan drawn up by an independent
consultant with a view to restoring its viability in the near future. Its difficulties
were due to the loss of markets in eastern and central Europe.

446, The Commission authorized the Bavarian Land Government to guarantee
until the end of 1993 an ECU 9 million loan to a pulp mill, Bayerische Zellstoff
GmbH, Kelheim. The company had gone bankrupr as a result of the loss of
production due to teething troubles with a new process which avoids the use of
sulphur or chorine and is therefore less harmful to the environment.

1 See point 527 of this Report.
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447. The Bavarian authorities were also authorized to grant an interest subsidy
on an ECU 15.5 million loan extended by private banks to rwo machine tool
manufacturers, Maho AG and Deckel AG, which were restructuring and merging
their activities. The interest subsidy, worth ECU 1.3 million, was the only public
funding for the rescue and restructuring operation, which involved the workforces
of the two companies, suppliers and private bank creditors. Private banks were
writing off ECU 52 million of debt, while ECU 15.5 million was coming from
sales of land and a similar amount in new equity from the shareholders.

448. 'The Commission closed the Article 93(2) proceedings against aid offered
by the Basque Government for restructuring Esmaltaciones San Ignacio S.A., a
producer of enamelled steel cookware, gas bottles and industrial boilers, located
at Vitoria (Alava). The Commission had initiated the procedure in July 1992,1

The aid consisted of a seven-year guarantee for a loan of ECU 7 million at
market interest rates. The guaranteed credit was to be used by the company to
finance part of a restructuring programme which involves a major reduction in
its labour force.

In its final decision, the Commission noted the fact that the revised restructuring
plan presented by the Spanish authorities appeared capable of restoring
the company’s long-term viability. The restructuring involved closing down
loss-making lines and a reduction in its remaining capacity by about 13%. The
Commission also took into consideration the very low aid intensity of a guarantee
on a loan at market interest rates when the loan is fully secured by assets and
the beneficiary has a sound restructuring programme.

449. The Commission also terminated the Article 93(2) proceedings started in
July 19902 in respect of aid granted by the Spanish authorities in connection
with the sale of certain selected assets of the engineering group Cenemesa to
Asea Brown Boveri {ABB).

Although not the owner, the Spanish State had been actively involved in seeking
a purchaser for the group. In August 1989, it accepted an offer from ABB ro
acquire the group. Under the terms of the agreement, the State promised that
the group’s public-sector creditors would waive their claims to some ECU 230
million of debts and unilaterally relinguish the mortgages held on assets and
also agreed to cover the costs of an early retirement scheme for some 1 700
employees.

! Twenty-second Competition Report, point 423,
2 Tweniieth Competition Report, point 275.
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The Commission considered that, in waiving debts and agreeing to finance
redundancies, the Spanish State had not acted like a private creditor but as a
provider of aid. It took the view that the agreement berween ABB and the
Spanish State was not part of a normal liquidation procedure and that ABB had
benefited from being able to acquire the assets of the Cenemesa group as a going
concern without having to take over the debts normally associated with such a
purchase.

However, ABB had supplied information endorsed by the Spanish autherities
and showing that the former industrial activities of the group, now run by ABB,
would be restructured according to a plan which may be considered satisfactory
from the Community point of view, The restructuring programme has reduced
production capacity in all business lines by an average of more than 50%. This
action has removed excess capacity in the Spanish market and was likely to
make ABB’s Spanish operation profitable and viable. ABB has contributed
substantial funds and know-how to put the assets back on a viable footing.

Lastly, the Commission took into consideration the fact that the restructuring
plan would secure jobs in areas with specific problems of underdevelopment
and industrial decline.

450. The Commission closed the Article 93(2) proceedings! it had opened in
July 19922 in respect of a proposal by the Basque authorities to provide aid in
the form of an ECU 33 million State guarantee for the restructuring of La
Papelera Espafiola, a group of companies producing and processing pulp and
paper.

The Spanish Government had submitted a revised restructuring plan drawn up
by the Basque authorities and the beneficiary group. The plan was likely to
restore the group’s profitability by 1995 by increasing productivity and quality
and by reducing capacity. The Commission also took into account the very low
aid intensity of the guarantee.

451. The Commission extended the investigation begun in March 1992 and
first extended in September 19923 to cover possible additional aid to the
mechanical engineering enterprise CMF Sud SpA and its successor company
CMF S5pA. The old aid and the new are being vetted by the Commission in the
light of the group’s restructuring programme, which is under discussion with
the Italian authorities.

1 0] C123,5.5.1993.
2 Twenty-second Competition Report, point 422.
3 Twenty-second Competition Report, point 426.
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Following the extension of the proceedings in September 1992, the Italian
authorities informed the Commission of a reorganization of CMF Sud SpA,
whereby the holding company Iritecna would set up a new company, CMF SpA,
to which CFM Sud SpA would sell its core business for a token sum initially ser
. at ECU 100 000.

Afrerwards, CMF Sud SpA would go into voluntary liquidation and Iritecna
would meet all its liabilities during liquidation.

The Commission considered that the provision of capital to the new company,
the transfer to it of the old company’s core business for a token sum, and the
guaranteeing of all the old company’s debts during liquidation involved aid.

452. The Commission opened Article 93(2) proceedings against the financing
made available to Avenir Graphique, a printing house at Torcy (Marne la
Vallée), by three State-owned banks in 1991. The banks later waived most of
their claims when Avenir Graphique was taken over by another printing group.

453, The Commission took a final decision! on a scheme introduced by the
Lazio regional authorities in Italy to assist the ceramics sector. Article 93(2)
proceedings had been opened in December 19922 against the ECU 3.5 million
operating and investment aid to manufacturers of sanitary ware and crockery.

The Commission decided that aid exceeding the limits it had set out in its
guidelines on State aid to small and medium-sized enterprises? was incompatible
with the common marker and therefore could not be granted but that aid falling
within those limits could be allowed.

T O] L1238, 23.5.1993.
2 Twenty-second Competition Report, point 429.
3 Twenty-second Competition Report, point 342.
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& 4 — Aid for research and development

General policy developments

454. The Commission considers that the Community framework for State aid
for research and development,! as originally published, continues to be an
appropriate instrument for the monitoring of R&D aid.

455. At the multilateral meeting held in June, Commission staff discussed with
experts from the Member States the arrangements regarding aid provided in the
form of an advance that is repayable if the research is successful. Most Member
States have aid schemes of this type.

In its administrative practice, the Commission allows such advances to cover
initially 40% of the costs of the applied research or development projects, Where
these are successful, the aid is repaid so that the actual intensity of the aid does
not exceed a gross grant equivalent of 25%.

The conclusion drawn from the discussions was that there were not sufficient
arguments for the Commission to change its policy on this type of aid for the
time being.

456. All the aid authorized in 1993 was cleared under the exemption provided
for in Article 92(3)(c), except for two Eureka projects (HDTV EU 95 and JESSI
EU 127), which were cleared under Article 92(3)(b). Some of the more important
decisions are described below.

Belgium

457. In connecrion with the federalization of Belgium, the Commission
authorized in March the R&D aid scheme for the Walloon Region, which
replaces two national schemes (‘IRSIA industrie’ and ‘Prototypes’) already
approved by the Commission. The budget for 1993 is ECU 73 million and will
be used to finance all stages of research carried out by public institutions and by
firms.

The aid for basic research takes the form of a 50% subsidy (60% in the case of
SMEs). The aid for applied research and development is in the form of a 40%

1 OJC83, 11.4.1986.
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advance (50% for SMEs) that will be repaid in the event of success so that the
actual intensity will be 25% (35% in the case of SMFEs). No repayment will be
required if the research is not successful,

Germany

458. The Commission authorized State aid for research relating to the
“Verbmobil’ project. The aid, in the form of a grant, is intended for universities,
research institutes and firms working on a project designed to allow sponanteous
dialogue to be captured by machine and translated automatically.

The project leader is the German centre for artificial intelligence. The aid will
amount to ECU 30 million over four years, with a gross intensity of 47%. Since
the project relates to basic research and since the criteria regarding additionality
and the common interest are complied with, the Commission applied the
exemption provided for in Article 92{3)(c) of the EC Treaty.

459. The Commission also gave the go-ahead for the ‘Arbeit und Technik’
research programme. This scheme, which has a budget of some ECU 163 million
for the period 1993-96, will finance fundamental research and basic industrial
research into the protection of health at the workplace by reducing and providing
safegnards against dangerous loads, and into the adaptation of work and
technology to the individual. Two thirds of the budget will go to scientific
establishments and one third to firms, 50% of whose costs may be financed
{60% in the new Léinder).

460. The Commission did not raise any objections to a collaborative research
programme for SMEs, The scheme, which covers the period from 1993 to 2000,
has a total budget of ECU 150 million. The objectives of the programme are to
give SMEs access to research carried out at both national and international level
and to help research workers move from industry to public research centres and
vice versa. The level of intensity allowed is 35% (40% in the new Ldnder) of the
cost of the project, with a maximum ceiling of ECU 155 000 (ECU 210 000) per
firm for national collaboration and ECU 260 000 (ECU 310 000) for international
cooperation. As regards the transfer of research workers, the maximum intensity
will be 40% (50%) of gross salary.

461. The Commission approved an extension of the major transport research

programme ‘Verkehrsforschung' for 1993, which had originally been approved
in 1989 and 1990.! The bulk of the budget of ECU 82 million was for further

! Nineteenth Competition Repart, point 145; Twentieth Competition Report, point 197.
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work on the ‘Transrapid’ magnetic levitation train system, with smaller amounts
for basic research on other aspects of high-speed train operation, urban public
transport, goods transport and ‘transport chains’,

462. Also approved were two major research programmes in laser technology
and in ‘microsystems’, i.e. systems that are able to sense, process and react to
stimuli and have potential applications in health care, environmental protection
and transport. The laser technology programme has a budget of ECU 84 million
until 1997 and the microsystems technology programme ECU 130 million for
1994-99. In line with the R&D aid framework and established practice, the
normal aid rates can be increased by 10 percentage points for SMEs and for
firms in the new Linder (15 percentage points for SMEs in the new Léinder).

France

463. In January, February and April, the Commission approved the annual
refinancing of four French schemes covering research, development and
innovation,

The schemes are, firstly, the Atout-Puma programme, which is mainly intended
for SMEs and, through grants and repayable advances, funds R&D projects on
the integration of advanced materials into industrial technologies. The second
is the Research and Technology Fund (FRT) scheme, which assists firms in their
fundamental research or basic industrial research projects with grants that may
cover up to 50% of project costs.

The third scheme, ‘Major innovative projects’, is intended for industrial firms
working on very specific rechnological developments such as intelligent and
flexible machines, clean and energy-efficient vehicles, advanced high-speed trains
and major innovatory industrial processes.

The last programme relates to Anvar (‘Agence nationale pour la valorisation de
la recherche’}, which covers all stages of R&D, focusing on applied research.
Aid to firms is provided in the form of advances which are repayable where the
projects are successful (85% of the budget) and direct grants (feasibility scudies).
The total budget for the four schemes approved was ECU 536 million in 1993.

United Kingdom
464, In May, the Commission approved State aid for research by Shorts PLC,
Belfast (Northern Ireland), for the design and development of a new executive

jet known as the Learjet 45. The aid is provided in the form of an advance that
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is repayable if the project is successful, this being defined as the sale of 101
planes. The advance covers 25% of the costs borne by the firm.

Although the project is not covered by the July 1992 agreement between the
European Community and the United States on trade in large-capacity civil
aircraft,! the terms of the aid are in line with the provisions of the agreement.

1 Twenty-second Competition Report, point 356.
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§ 5 — Regional aid

General developments

465. In monitoring national regional aid, the Commission continued to pursue
the objective of increasing economic and social cohesion between the more
developed and the less developed parts of the Union so as to reinforce the effect
of the Structural Funds.! Cohesion requires the authorization of higher levels of
nartional aid in the more disadvantaged regions. In other words, the less developed
regions must be free to offer higher levels of aid to attract investment than the
more developed ones. Furthermore, in the more prosperous regions, whose
development problems are relatively speaking less severe, regional aid must be
concentrated on the areas genuinely needing it, leading to a gradual reduction
in the assisted-area coverage. Competing forms of aid in the non-assisted areas
of developed countries must clearly also be strictly controlled, with investment
incentives being confined to small and medium-sized firms or to special purposes
like environmental protection.2

466. In presenting its proposals on amendments to the Regulations governing
the Structural Funds,? the Commission commirted itself to achieving greater
coherence between structural and State aid policies. This greater coherence is to
be assured thanks to the adoption of a rimetable governing the eligibility of a
region for aid within the framework of the two policies in question as well as
ensuring that the regions eligible for structural fund aid are also eligible for
national regional aid when a Member State so wishes it. It goes without saying
that, in accordance with Art. 7 of Regulation (EEC) No 2081/93 of the Council
of 20 July 1993, support given by the Structural Funds must be in conformity
with Community policies, including those concerning the rules of competition.

467. The Commission continued work on a policy for rackling the major
distortions of competition that can be caused by aid for capiral-intensive
investment.* On the basis of data supplied by the Member States, it explored
the possibility of calculating aid in relation ro value-added as an alternative to
the investment cost/job criterion. However, this calculation does not appear

Twenty-first Competition Report, points 54 to 56.
See points 419 et seq. and 430 et seg. of this Report.
COM(93) 67 final, p, 15.

Twenty-first Competition Report, point 164.
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feasible in the short run. The main decisions on national regional aid schemes
are reported below,

Belgium

468. The Commission initiated Article 93(2) proceedings against an aid scheme
for firms participarting in European industrial programmes covered by specific
international agreements. In addition to procedural irregularities, the scheme
allowed operating aid to be granted in regions eligible for regional aid under
Article 92(3){c) of the EC Treaty, whereas such aid is acceptable, subject to
certain conditions, only in regions eligible under Article 92(3)(a).

Denmark

469. The Commission authorized the setting-up of six enterprise zones within
the assisted areas of Bornholm, Nordjylland and Storestrom. The level of aid to
be offered in the enterprise zones, mainly in the form of accelerated depreciation,
remains within the limits the Commission has already authorized for the areas.
In an effort to channel more investment funds to Bornholm, the Danish
authorities decided that tax allowances offered to employers and small businesses
for investment there would not be subject to the normal restriction of being an
active partner in the business invested in. The Commission also approved this
scheme.

Germany

470. The Commission approved the general plan of the main regional aid
programme for 1993, i.e. the Federal Government/Linder joint programme
(*Gemeinschafrsaufgabe’), which was only slightly changed from previous years.
Continuing the pattern since unification, one which is likely to persist in the
future, some 89% of the ECU 5.2 billion or so of aid to be paid out under the
programme in 1993 was to be spent in the new Linder.

471. The Commission agreed to a number of improvements in the range of
regional incentives in the new Ldnder. The system of special accelerated
depreciarion for investment there will now be extended until the end of 1996,*
injecting an estimated ECU 5.4 billion more into the economy of the new Linder.
The gnarantee scheme introduced in 1991 for investment in the former German

! Twenty-second Comperition Report, point 484,
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Democratic Republic! was extended to restructuring cases in areas suffering
from especially high unemployment. Finally, the Commission authorized the
sale of industrial land owned by the Government in the new Linder at half its
market value and allowed the Berlin authorities to subsidize rents for industrial
and commercial buildings in assisted parts of the city (in non-assisted patts, the
lower rents will be available only to SMEs).

472, The Commission closed the Article 93(2) proceedings against the grant of
aid under the special ERP investment aid scheme for the new Léinder, the
‘ERP-Aufbauprogramm’, in the former West Berlin.2 The German authorities
had agreed to stop giving aid under the scheme to companies in West Berlin,
and the aid already granted had been within the limits laid down by the SME
aid guidelines. With regard to a provision of the investment allowance scheme
in the new Linder® allowing those resident there before the ending of the old
regime to claim a higher rate than companies that had set up later, the
Commission asked the German Government to repeal this discriminatory
provision by 30 June 1994.

Spain

473. In May, the Commission adopted a negative final decision on a system of
tax aid for investment in the Basque Country.4 In its decision the Commission
confirmed the position it had taken when proceedings were initiated, S particularly
as regards the discrimination in breach of Article 52 of the EC Treaty, which
relates to freedom of establishment. Such discrimination is moreover one of the
main reasons why the Commission considers that the scheme is caught by Article
92(1) of the EC Treaty and is not a general measure,

The authorities concerned were therefore asked to end the distortions in respect
of Article 52 by 31 December 1993 at the latest. In addition, the Commission
decided that the Spanish authorities must, within two months of notification of
the decision and until such time as the discrimination was abolished, ensure that

the aid granted was restricted to the areas and ceilings authorized for regional
aid.

Twenty-first Competition Report, point 285.
Twenty-second Competition Reporz, point 485,
Twenty-second Competition Report, points 483 and 486,
(O] L 134, 3.6.1993.

Twenty-first Competition Report, point 292.
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France

474.  The Commission decided not to raise any objections to the credit policy
pursued by the ‘Institut d’émission des départements d’outre-mer’ (IEDOM). A
particular fearure of that policy is the rediscount agreements under which the
IEDOM refinances, at a reduced rate, certain assistance provided by credit
institutions in the overseas departments to local firms.

The Commission took the view that such mcasures constituted aid for the credic
institutions, since it reduced the cost of their resources, and for firms, since they
obtained loans morc cheaply.

It decided not to raise any objections to the aid since it was intended for
disadvancaged regions eligible for the exemption provided for in Article 92(3) (a)
of the EC Treaty, in respect of which the Council, in its Decision of 22 December
1989 establishing the Poseidom programme,! recognized the need for specific
mcasures.

Italy

475.  The Commission approved a number of provisions adopted by the Sicilian
authorities thac anticipate or replace national aid schemes for the Mezzogiorno
in respect of which a considerable payments backlog has built up. The backlog
entails substantial costs for investors, who are obliged, pending payment of the
aid, to borrow from banks atr market rates in order to carry out their planned
investment.

The scheme comprises subsidized loans for SMEs and advance payment of aid
due to firms under Law No 64/86, within the limits allowed by the Commission
for extraordinary aid in the Mezzogiorno.

476. For similar reasons, i.e. in particular to mitigate the delays in the payment
of aid under Law No 488/92 on extraordinary aid in the Mezzogiorno, the
Commission authorized the region of Sardinia to grant subsidized loans to
SMEs. The maximum ceilings authorized by the Commission in the region must
be complied with where such loans are combined with aid granted under ocher
regional, national or Community schemes.

477. The Commission terminated the Article 93(2) proceedings initiated in
September 19927 in respect of certain aid provided for under Law No 102 of
2 May 1990 on the reconstruction and development of La Valtcllina.

L Q] L 399,30.12.1989.
2 Twenty-second Competition Report, peint 497,
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The aid consisted of grants, interest repayments, subsidized loans, guarantees
and rax reliefs for firms in La Valtellina and surrounding areas affected by the
1987 flooding,

During the proceedings, the Italian authorities undertook to adjust the scheme
so as to restrict eligibility to SMEs, to comply with the aid ceilings stipulated by
the Commission, to turn the operating aid into investment aid and, in other
cases, not to exceed the levels of aid of minor importance.! In view of the
proposed adjustments, the Commission declared the aid compatible with the
common market.

Portugal

478. In July, the Commission approved aid under the RETEX programme
notified by the Portuguese authorities. The programme comprises various types
of measures most of which involve aid within the meaning of Article 92 of the
EC Treaty. The aim of the programme is to promote economic diversification
in the regions affected by the restructuring of the textile and clothing industry.
The aid is in the form of outright grants, interest-free loans and acquisition of
public holdings financed by a risk capital fund. Most of the aid relates to services
and to expenditure not directly linked to production.

The individual measures under the programme provide for varying intensities
of aid. The measures may be combined with one another, in respect of the same
eligible expenditure, up to a maximum intensity of 75% (gross). They may also
be combined with other aid in the form of tax relief. However, the combined
total of programme aid and tax aid must likewise not exceed 75% {gross).

The national budger provided for in the programme to cover financing of the
aid in the period 1993 to 1997 is ECU 48 million (1993 prices). The aid is part of
the Community’s RETEX programme and is thus jointly financed by the
Structural Funds.

United Kingdom

479. 1In July, the Commission decided not to raise any objections to the new
assisted arcas map in the United Kingdom. This replaces the map approved in
December 1984 and consists of travel-to-work areas (TTWAs) and parts of such
areas.

1 Twenty-second Competition Report, point 337. See alsa point 431 of this Reporrt,

COMP. REP. EC 1993



MAIN DECISIONS AND DEVELOPMENTS IN THE POLICY OF THE COMMISSION 283

The assisted areas have, as in the past, been divided into two categories:
development areas, in which aid may amount to 30% net grant equivalent, and
intermediate areas, in which aid is restricted to 20% net grant equivalent.

The main scheme in force in the assisted areas in the United Kingdom is the
regional selective assistance scheme, which was approved at the same time as
the previous assisted areas map; the aid is provided in the form of capital grants,
and its intensity is limited to the abovementioned ceilings.

Some TTWAs have been divided in two, with one part having the status of
development area and the other that of intermediate area (Birmingham, Blaenau,
Gwent and Abergavenny, Pontypridd and Rhondda, Wirral and Chester),

The TTWAs, of which only part is covered by the new map, are the following:
Newport, Shotton, Flint and Rhyl, Wrexham, Dorchester and Weymouth,
Cardiff {Objective 2 part} and London (a small part representing 0.5% of the
total UK population). The part of London was included in the assisted arcas
map because of its high level of unemployment, which is due to the steady
deterioration of the industrial base in that part of the city.

A significant new development is the inclusion in the assisted areas map of a
large part of the County of Kent (the Thanet, Dover and Deal, Folkestone,
Sittingbourne and Sheerness TTWAS) as a result of the anticipated loss of jobs
connected with the port, the ferry link with the Continent and the customs
services once the Channel Tunnel has been opened.

The propottion of the population covered (35.15% of the total population) is
only very slightly lower (0.15 percentage points) than previously.
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§ 6 — Aid to sectors of industry subject to special Community
rules on State aid

General

480. 1In 1993, the need for strict aid control in industries with severe structural
problems was brought home with increased force.! It is in recessions that the
special aid frameworks and codes in these sectors prove their worth. As in the
mid-1980s, it fell to the Commission to initiate an orderly restructuring of the
steel industry and prevent a subsidy race.? The difference between the 1980s and
1993 was that the steel aid code no longer allows aid for restructuring except
for plant closures, with the result that the assent of the Council under Article 95
of the ECSC Treaty had to be obtained in several cases. In the shipbuilding,
synthetic fibres and motor vehicle industries too, the determined enforcement
of the aid rules by the Commission maintained confidence in a level playing-field
while firms undertook necessary restructuring,

(a) Aid to the steel industry

Steel covered by the ECSC Treaty

481. At the end of the year the Commission succeeded in removing one of the
obstacles to much-needed capacity cuts in the Community’s steel industry when
it secured the Council’s agreement that special derogations under Article 95 of
the ECSC Treaty be granted to allow certain Member States to provide aid
packages in support of the restructuring and, in some cases, privatization of
public loss-making steel companies. These cases involved six companies in four
Member States: Ilva in Italy and CSI and Sidenor in Spain, EKO Stahl and SEW
Freital in the former German Democratic Republic and the Siderurgia Nacional
in Portugal.

The settlement of these cases removed one of the obstacles to the private steel
companies proceeding with a wider round of voluntary capacity reductions
which the Council in February promised to support with additional Community

1 Sce points 29 and 374 of this Report. See also Twenty-second Competition Report, point 375.
2 Fifteenth Competition Report, points 177 ef seq.
3 Twenty-second Competition Report, points-392 ro 398.
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funds to help with redundancy costs and possible ECSC loans to steel companies
making capacity reductions under voluntary arrangements.

In examining the six Article 95 ECSC cases, the Commission’s approach was to
ensure (where appropriate, with the assistance of outside consultants) that the
restructuring plans were viable, that the aid would be limited to the amount
absolutely necessary and that it would not adversely affect trading conditions
within the Community to an extent contrary to the common interest by requiring
counterpart measures, commensurate with the aid involved, in the form of
capacity reductions to contribute towards the necessary structural adjustment
of the sector. With the objective of providing equality of treatment as regards
the latter aspect, the Commission aimed ar a capacity reduction/aid ratio of
around 750 000 tonnes/year {t/y) per ECU 1 billion in aid. This ratio was
considered to be appropriate given the prevailing market situation.

After lengthy and, in some cases, difficult negotiations with the Member States
concerned and after repeated unsuccessful discussions in the Council throughout
the year, an amended set of proposals was accepted on 17 December by the
Council. This cleared the way for the Commission to adopt decisions authorizing
these aid packages early in 1994,

482. The Council and the Commission stressed the finality and exceptional
nature of these derogations and pledged that there would be no further aid to
these producers that was not allowed under the steel aid code. Moreover, there
were a number of important conditions artached to the approval of the aid.
These included capacity reductions required as a counterpart for the aid
amounting to a total of around 5.5 million t/y of hot-rolled products. In order
to ensure that these reductions are definitive and irreversible, the installations
concerned must be scrapped or sold for use outside Europe. In addition there
must be no increase in remaining capacity, apart from productivity improvements,
for ar least five years as from the date of the last capacity closure or payment of
aid in respect of investments under the plan, whichever is the later. Other
conditions included requirements that the recipient companies should have a
minimum level of financial charges of 3.5% of turnover, should not benefit from
tax relief on past losses and should carry out on time all the restructuring
measures laid down in the restructuring plans.

In order to ensure that all the conditions are met, the restructuring plans will be
subject to close monitoring for the next five years, with the Member States
required to submit six-monthly and, if necessary, quarterly reports to the
Commission containing full information on the recipient company and its
restructuring such as to allow the Commission to assess whether its conditions
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and requirements are fulfilled. Particular artention will be paid to the following:
capacity and employment reductions; investments; compliance with the timetable
for closures; production and effects; results in the financial markets; where
appropriate, privatization and creation of new companies; the source and terms
and conditions of any further financing; and progress towards viability.

In order to verify the accuracy of the informartion supplied, the Commission
may make checks in accordance with Article 47 of the ECSC Treaty and, in the
event of a complaine in respect of underpricing by an aided company, may
launch investigations under Article 60 of the ECSC Treaty.

The Commission will submit six-monthly reports to the Council to keep it
informed of developments. It may decide to mandate independent consultants,
with the agreement of the governments concerned, to assist in its monitoring
task. It is empowered to order the suspension or recovery of aid if the conditions
are not fully respected. If necessary, recourse will be had to Article 88 of the
ECSC Treaty in cases where Member States fail to comply with any such
decisions. The Commission may also require additional measures to reinforce
the restructuring if progress towards viability is not being achicved.

The capacity cuts pledged by the countrics authorized ro grant aid will make an
tmportant contribution towards the wider restructuring effort. The toral
reductions necessary to restore viable conditions on the Community steel market
are estimated by the Commission at a minimum of 19 million t/y of hot-rolled
products and 30 million t/y of liquid steel production. A special representative
of the Commission, Mr Fernand Braun, was charged with identifying potential
cuts of this order of magnitude in cooperation with the industry. In November,
the Commission agreed to allocate ECSC funds for lending to companies
contributing to a restructuring pool our of which some of the closure costs
would be met.

Details of the Article 35 ECSC cases and other important cases dealt with in the
course of the year follow.

Belgium
483. The Commission carried out an investigation into an ECU 12.5 million
bridging loan granted to Forges de Clabecq by Sociéte Wallonne pour la

Sidérugie, a public holding company wholly owned by the Walloon Regional
Executive.! It closed the case after the Walloon authorities had proposed to

bQ] C 248, 11.9.1993.
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raise the interest rate on the loan by 0.5% to 9.3%, a level which would include
an appropriate risk premium and therefore represented a realistic commercial
interest rate for a steel producer under present conditions. !

Germany

484. One of the two German cases approved by the Council in December
under Article 95 of the ECSC Treaty concerned aid for restructuring at Sichsische
Edelstahlwerke, Freiral (Saxony). The aid amounted to some ECU 177 million,
of which ECU 37 million was allowed by the Commission under Article 5 of the
steel aid code and Article 92 of the EC Treaty.2 The Commission had proposed
a positive decision on the remaining ECU 140 million as early as May, in view
of the substantial capacity reduction (53%) in hot-rolled finished products of
160 000 t/y.

485. 'The second decision approved by the Council in December concerned
EKO Stahl, Eisenhiirtenstade (Brandenburg). It was agreed that the Trenhand
could provide ECU 428 million in aid to the company to cover restructuring and
part of the cost of investment in a new hot-strip rolling mill, which for a five-year
period after the last aid payment under the plan or after the last closure of
capacities under the plan, whichever was the later, would be limited to a capacity
of 900 000 t/y. It was decided that 60% of EKO Stahl would be sold to the
Iralian private steelmaker Riva. While EKO Stah! itself was creating hot-rolling
capacity with the new mill, a net reduction in capacity in the East German steel
industry of 462 000 t/y compared with 1990 {when it entered the Community)
would be achieved. This included the closure, agreed in December, of a 320 000
t/y capacity medium section mill at a plant already owned by Riva, at
Hennigsdorf. A further ECU 158 million in aid was to be provided for the
investment at EKO Stahl under the regional investment aid schemes, as allowed
by Article 5 of the steel aid code.

In April, the Commission had come out against an earlier restructuring plan for
EKO Stahl which would have involved nearly ECU 1 billion in aid. This was
based on a so-called stand-alone concept, without private capital being involved.

In November, following a new proposal by the German Government, the
Commission took the view that the relation berween the State aid proposed
(ECU 464.7 million) and the associated capacity reduction in hot-rolled products
(142 000 t/y) was still not sufficient to justify a proposal for the Council to

1 QJC71,9.3.19%4,
! 0OJC302,9.11.1993.
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approve the aid involved under Article 95 of the ECSC Treaty. In the
Commission’s view, the required capacity reduction for such a level of aid
should amount ro 350 000 t/y.

486. Asit had done in 1992 for the main regional aid schemes, ! the Commission
approved under Article 5 of the steel aid code the possible granting, under the
main ERP schemes,? of aid to the steel industry in the new Lander until the end
of 1994, Over the year it also authorized several awards of regional investment
aid, under Article 5 of the steel aid code, to steel companies in the new Linder,
including ECU 18 million and 12 million to Hennigsdorfer Elektrostahlwerke
and Brandenburger Elcktrostahlwerke respecrively, which were taken over by
Riva last year,3 and to a number of scrap-treatment firms in the new Linder.

487. The Commission initiated an investigation under Article 6{4) of the steel
aid code into ECU 17 million in aid which the Lower Saxony Land Government
planned to give to Georgsmarienhiitte, Lower Saxony, formerly Kldckner
Edelstahl, for costs associated with the construction of a new electric arc
furnace.* The aid was notified for approval as aid for R&D, but the Commission
had doubts whether it should not be considered as aid for investment.

Spain

488. The aid and restructuring package approved by the Council in December
included aid of ECU 515 million in support of a restructuring plan for the special
steels company Sidenor. Some 379 000 t/y of hot-rolled capacity would be closed
during the restructuring. Approval of the plan had been held up since November
1992, and this made certain modificarions necessary,’

489. Arthe same time ECU 2 817 million in aid was authorized for rescructuring
the State-owned integrated steel company, Corporacién de la Sidérugia Integral
(CSI). In November 1992, the Commission had come out against an earlier
version of the restructuring plan which proposed some ECU 3 592 million in aid
in return for a net reduction in hot-rolling capacity {taking into account the
proposed investment in a compact strip production unir at Sestao) of only 1.3
million t/y which would not be achieved until 1997.6 The revised plan agreed

Twenry-second Comperition Report, points 386 and 391.
Twenty-second Competition Report, point 468,
Twenry-second Competition Repert, point 388.

Q] C71, 9.3.1994.

Twenty-second Competition Report, point 393.
Twenty-second Competition Report, point 394,
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by the Council reduced the amount of aid subject to Article 95 of the ECSC
Treaty, brought forward closure of the hot-strip mill at Ansio to the end of 1995
at the latest, and uncoupled the investment at Sestao from the aided restructuring
plan by making the project dependent on genuine and long-term majority
private-sector participarion unsupported by State aid. This increased the
reduction under the aided restructuring plan in hot-rolling capacity to 2.3 million
t/y.

Ttaly

490. In July, the Commission initiated proceedings under Arrticle 6{4) of the
steel aid code against the Iralian Government’s plan presented to the Commission
in April to write off some ECU 4 billion of the debt of the public steel group llva
before it was reconstituted as the new public enterprise Nuova Siderurgica.?
The Commission noted that the group was facing an extremely delicate economic
and financial situation and that it had recorded substantial losses in 1991 and
1992 and a considerable increase in indebtedness. In 1993 the situation continued
to deteriorate. Despite the gravity of the situation, the Ilva group was able to
continue its activities thanks to public financial assistance, and in particular the
passive artitude of its only shareholder, the Italian State, which enabled it to
increase its indebtedness on the basis of the explicit guarantee that was provided
for in Article 2362 of the Italian Civil Code and amounted to a credit facility.

491. On the same occasion, the Commission adopted for the first time interim
measures based on Article 88 of the ECSC Treaty and calling upon the Iralian
Government to waive the implementation of the plan to write off most of the
debts of the Italian public steel industry. The decision gave the Iralian Government
formal notice to present its comments within 15 days, failing which the
Commission would take a reasoned decision finding that it had failed to fulfil
an obligation under the Treaty. Before the end of July the Italian authorities
informed the Commission that they would comply with the Commission’s
request.

492. The fina! restructuring plan for Ilva agreed in December involved the
writing-off of ECU 1 579 million of debt before the assets of the company were
split into a flat-products business and a stainless-steels business — Ilva Laminati
Piani and Acciai Speciali Terni respectively — and privatized. The remainder of
Tlva’s debts, estimated at ECU 5.4 billion at the end of 1993, would either be

1 Q] C213,6.8.1993,
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transferred to the purchasers or covered by the selling price. The aid to the
public steel group Ilva also involved a capital injection of ECU 351 million and
restructuring and winding-up expenditure of ECU 643 million. To sum up, the
total aid amounts to ECU 2 573 million. In return for the aid, it was agreed that
1.2 million t/y of hot-rolling capacity would be cut at Taranto with the closure
of two reheating furnaces, that the Bagnoli wide-strip mill would be completely
closed and that closures of another 500 000 t/y of capacity would be carried out
by the company acquiring the Taranto plant within six months of privatization, !

Poriugal

493. Also as part of the package agreed in December, the Council gave
its unanimous assent for ECU 306.3 million in aid for restructuring the
publicly-owned Siderurgia Nacional. In return, the company would reduce
hot-rolling capacity by 140 000 t/y at its plants at Maia and Seixal. The
restructuring plan also includes aid rowards redundancy costs and for environ-
mental protection investment that will be examined by the Commission
separately under the steel aid code. The decision took account of Portugal’s
position as a small Member State with only one major steel company.!

Non-ECSC steel sectors

Germany

494. The Commission initiated the procedure provided for in Arricle 93(2) of
the EC Treaty against a proposal to grant ECU 186 000 in regional investment
aid to Berg-Spezial-Rohr GmbH, which makes large welded tubes at Siegen.
The investment would increase capacity in a sector suffering from considerable
overcapacity in the Communiry. 2

495.  On the other hand, the Commission authorized investment aid of ECU 9
million in grants and tax allowances plus an ECU 15.5 million loan guarantee
for the pipe producer Kléckner Rohrwerk Muldenstein GmbH of Saxony-Anhalt.
The company was reducing its capacity by 25% overall and by 80% in the case
of small-diameter pipes.

! QJL112, 3.5.1994.
2 O] C122,4.5.1993,

COMP. REP. EC 1993



MAIN DECISIONS AND DEVELOPMENTS IN THE POLICY OF THE COMMISSION 291

Spain

496. Following the judgment of the Court of Justice in the Cook case,! which
had found that the Commission had been wrong to reject a complaint about aid
to PYRSA, a Spanish company making steel castings, without a further
investigation of the market situation, the Commission opened proceedings
against the aid consisting of grants of ECU 1.4 million and a guarantee and
interest subsidy on a loan of ECU 3.8 million.?

(b} Aid to shipbuilding

General

497. On 16 December, the Council adopted Directive 93/115/EC extending the
period of validity of the Seventh Council Directive on aid to shipbuilding
(90/684/EEC) for a further 12 months until 31 December 1994. In the light of a
consultant’s report, the Commission maintained the production aid ceiling for
1994 at 9% for large vessels and at 4.5% for vessels with a contract value of less
than ECU 10 million and for ship conversions.

498, Negotiations continued under the auspices of the OECD on a new
international instrument to curb unfair trading practices in shipbuilding.® The
talks covered both direct and indirecr aid such as production subsidies and home
credit schemes, restrictions on traffic rights of foreign-builr ships and export
financing.4

499. In a judgment on two appeals brought by Belgium against decisions
requiring it to reduce subsidies on loans to Belgian shipowners for having ships
built in Belgian yards, the Court of Justice confirmed that aid to shipping
companies placing orders for ships has to be counted towards aid ceilings for
shipbuilding.’

See points 395 and 553 of this Report.
0] €281, 19.10.1993.
Twentieth Competition Report, point 9.
See point 575 of this Report.
See point 555 of this Reporr.
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Decisions on individual cases

Belgium

500. In October, the Commission approved a restructuring package for
Boelwerf, the main shipyard in Flanders. The yard will undergo a 40% reduction
in workforce and a reduction in shipbuilding capacity of more than 50%, to be
achieved in part by the irreversible closure of the site at Hoboken. The aid
package includes ECU 53 million operating aid in conformity with the aid ceiling
applicable under the Seventh Directive and ECU 26 million closure aid to defray
costs related to the redundancies.

Germany

501. The Commission approved operating aid totalling ECU 790 million for
four East German shipyards — Warnow Werft, Peene Werft, Elbe Werft
Bolzenburg and Votkswerft— all in Mecklenburg-Western Pomerania. Directive
92/68/EEC provides a derogation from the Seventh Directive for the East
German yards under which they can receive production aid up to 36% of a
reference annual turnover for a three-year period ending in 1993.1 A decision on
a fifth yard, MTW, was postponed until it had been setcled whether a change in
the site of this yard disqualified it from the 1992 derogation. The Commission
also approved tranches of investment and closure aid for the first four yards as
their investment plans were found to be in conformity with the required capacity
reduction of 40% from 1990 levels.

302. In April, the Commission took a negative decision on aid ro Bremer
Vulkan in connection with its acquisition from Krupp of a company specializing
in naval electronics.? It established that ECU 65 million of unlawful State aid
had been paid to Bremer Vulkan when it bought a majority stake in Krupp Atlas
Elektronik via HIBEG, the investment vehicle owned by the Land of Bremen,
The decision requires Bremer Vulkan to repay the aid to HIBEG, which
transferred ECU 65 million more to Krupp in return for the stake than the
stock-exchange value of the Bremer Vulkan shares it acquired. HIBEG was able
to do so thanks to a guarantee granted by the Land of Bremen.

! Twenty-second Competition Report, point 376.
2 OJL185,28,7.1993.
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Spain

503. Under Article 9 of the Seventh Directive, Spain had been exempted until
1 January 1992 from the operating aid rules laid down in Chapter II of the
Seventh Directive (with the exception of Article 4(5)), provided that inter alia it
carried out a restructuring programme in 1991/92 which would allow its
shipbuilding industry to operate with the same aid level as the other Member
States. As provided for under Article 9(2) of the Directive, the restructuring plan
has been the subject of regular monitoring reporrs from an independent
consultant, jointly appointed by the Spanish Government and the Commission.
The consultant’s final report for 1992 concluded that overall the restructuring
plan had achieved its targets. However, performance at individual yards had
been patchy, and this, together with the uncertain prospects for new orders,
raised some doubts about future levels of competitiveness. Article 9 provides in
such circumstances for additional measures to be taken to reinforce the
restructuring. The Commission is discussing the consultant’s findings with the
Spanish authorities.

United Kingdom

504. The Commission authorized the United Kingdom Government to offer
up to ECU 9 million (UKL 7 million) in production aid to the Swan Hunter yard
to enable it to compete for two or three orders for merchant ships in 1994 and
1995 (if aid is permitted in that year) with a view to facilitating the sale of the
yard and avoiding its closure. Swan Hunter had never been physically closed to
merchant shipbuilding but access to the national Shipbuilders’ Intervention Fund
had not been allowed since 1986. The United Kingdom Government undertook
that this was a one-off operation, that the aid would be granted in compliance
with the rules laid down in Articles 4 and 12 of the prolonged Seventh Directive,
and that it would not constitute a precedent for any of the other military yards.
The Commission considered that, in thelight of the abovementioned undertakings
given by the United Kingdom Government, it was appropriate to authorize this
small amount of aid to the Swan Hunter yard.

(c) Aid to the motor vehicle industry

505. The Commission’s policy of monitoring aid for investment in the motor
industry was vindicated when the Court of Justice upheld the decision to
authorize aid to Ford and Volkswagen for building a new minivan plant in
Portugal. !

1 See point 553 of this Report.
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506. In December, the Council imposed countervailing duties of 4.9% on
gearboxes imported into the EC from a new General Motors plant in Vienna
for which the company had received an investment subsidy. Negotiations under
the EC/Austria Free Trade Agreement had failed to find a murually satisfactory
solution to the problem. Another motor industry case concerning Steyr
Nurzfahrzeuge AG was settled after the aid had been reduced to a level which
the Commission considered reasonable for a comparable area in the Community,

507.  The Commission took the following decisions pursuant to the framework
on State aid to the motor vehicle industry. In December 1992, it had reviewed
the framework but decided to leave it unchanged.!

Belgium and the Netherlands

508. In October, the Commission initiated the procedure under Article 93({2)
of the EC Treaty with regard to possible State aid granted by the Dutch State
and the Region of Flanders to the truck producer DAF, DAF’s financial situation
had gradually deteriorated over recent years, during which time the company
had asked the public authorities to postpone repayment of, or to reschedule,
outstanding loans and to provide new loans. The Dutch and the Flemish
authorities had not notified the transactions. Unless they are reversed and any
aid refunded to the respective governments, they will be further examined under
the procedure.

After the bankruptcy of DAF in March 1993, the new company DAF Trucks
N.V. was formed and purchased the core assets from the former DAF company.
While the Dutch and Flemish Governments had agreed with the private
shareholders that the public shareholding would be reduced to less than 50%, it
remained at 61%. The Dutch State and the Flemish Region contributed ECU 72
million and ECU 24 million equity capiral and ECU 21 million and ECU 9
million risk-bearing loans respectively. In order to determine the extent to which
these measures constitute State aid, the business plan of the new company will
be examined in the light of the provisions of the framework on the State aid for
the motor vehicle industry relating to rescue and restructuring aid. The
Commission will also examine whether the sale of the assers of the former DAF
to the new company, without being offered to other possible buyers, led to the
price being below marker value,

If its assessment of the case should confirm that illegal State aid incomparible
with the common market was granted, the Commission will determine whether

! Twenticth Competition Report, points 25¢ and 251; O] C 34, 10.2.1993.
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any of the aid, including that awarded to but not repaid by the former DAF,
should be reimbursed by the new company.

Germany

509. InJunethe Commission approved guaranteesgiven by the Treuhandanstalt
on commercial loans of up to ECU 77 million for Sichsische Automobilbau
GmbH (SAB). SAB forms part of a large-scale Volkswagen project to establish
modern car production in Germany’s new eastern Lander.

This project had been awarded direct and indirect aid of about ECU 670 million
by the German authorities, including certain operating losses of SAB that the
Treuhandanstalt has agreed to cover. The Commission considered the proposed
Treuhandanstalt guarantees to contain elements of State aid ro SAB. These
guarantees constituted rescue aid but fulfilled the conditions set by the
Commission for such aid in general and in respect of the motor vehicle industry
in particular, as defined by the sectoral framework. The granting of the
guarantees was also in line with the Commission’s general position toward
guarantees to Treuhandanstalt-owned companies in cases where the continued
financing of such companies by the Treuhandanstalt is under scrutiny after
initiation of the Article 93(2) procedure.! The need for SAB to increase its cash
flow by recourse to the financial markets arose de facto as a consequence of the
Article 93(2) procedure initiated in December 1991,2 by which all aid payments
for the Volkswagen project were suspended until a final decision was taken. A
decision on the whole Volkswagen project in eastern Germany is expected
shortly,

510. In October, the Commission approved regional aid to Saginaw, a
wholly-owned subsidiary of Adam Opel AG, in support of its investment plans
in Kaiserslautern. The project involved the installation of a new production and
testing line for diesel engines by Saginaw in the existing buildings of Opel’s
Kaiserslautern plant, replacing an existing engine line. The project will take
place in the period 1993 to 1996 at a total cost of ECU 260 million, of which
ECU 220 million is eligible for regional aid. The aid is in the form of an ECU 33
million grant to the project that will be paid from 1994 ro 1996. This amounted
10 a gross grant equivalent of 14%. In approving the State aid, the Commission
assessed the regional development benefits against possible adverse effects on
the sector as a whole, such as the creation of significant overcapacity.

1 See point 405 of this Report.
2 Twenty-first Competition Report, paint 235.
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It undertook an analysis to establish the net regional disadvantages that
Saginaw/Opel faced by investing in the assisted area of Kaiserslautern. These
disadvantages were found to be in proportion with the proposed regional aid.
The project was not expected to have negative effects on the sector within the
Community, as it will partially substitute extra-Community imports of engines
by the company. For these reasons, the aid was compatible with the criteria for
regional aid set out in the framework.

511. Also in October, the Commission approved regional aid to MAN
Nutzfahrzeuge in support of its investment plans in Salzgitter. The project
involves the extension of buildings and the installation of new machinery in
order to expand the production of buses and bus components. The project will
take place during 1991 to 1994 ar a total cost of ECU 48 million, of which ECU
46 million is eligible for regional aid.

The proposed aid, in the form of a grant of ECU 1.6 million to the project, has
a gross grant equivalent of 2.8%.

In approving the State aid, the Commission concluded that the project complies
with the criteria for regional aid set out in the framework for State aid to the
motor vehicle industry. It is satisfied that the project will make a noticeable
contribution towards overcoming the problems of high unemployment in the
region, while it will not lead to the creation of significant overcapacity,
particularly in view of the growing demand in eastern Germany, where much of
the former bus capacity has been closed down.

Spain

512, In April, the Commission decided to approve State aid to Cadiz Electronica
S.A., a wholly-owned subsidiary of the Ford Motor Company, The project
involved installation of new, more flexible machinery in order to rationalize the
manufacture of the current type of electronic modules and to create facilities for
manufacturing electronic modules for advanced braking systems. The investment
would cost ECU 46 million and create 150 jobs. The aid for the project consisted
of a regional grant of ECU 12 million from the cencral administration. In
assessing the aid, the Commission did not apply the same strict discipline as it
does to final vehicle assembly or engine production projects, since this would
lead to unfair treatment by comparison with aid to projects being undertaken
by independent component producers, which are not notifiable under the
framework. Since the increase in capacity was restricted to the new production
of ABS electronic modules that are only used for ABS systems in Ford cars and
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since the notified aid was far below the ceiling for the assisted area, no significant
distortions were to be expected.

513. In July, the Commission approved regional aid to SEAT in support of its
investment plans in Arazuri {Pamplona). These plans stemmed from the
Volkswagen Group’s decision to centralize all production of the Polo model in
one plant and to use the capacity released in Wolfsburg by this transfer to
increase the production of the Golf and Vento models there. The project had a
total cost of ECU 375 million, of which ECU 367 million was eligible for regional
aid. The investment would increase employment by 1 425 workers to 4 369. The
company was to receive investment grants and employment aid of ECU 36
million, giving an aid intensity of 8% gross grant equivalent, In approving the
State aid, the Commission concluded that the project complied with the criteria
for regional aid set out in the framework because the aid only compensated for
the net regional disadvantages SEAT faced in investing in the assisted region of
Navarra. Taking into account all other capacity changes by the same manufac-
turer at group level within the relevant segment of the market, SEAT"s investment
in Arazuri would involve a capacity increase. Therefore, in order not to distort
competition, the Commission asked the Spanish authorities to ensure that the
effective nominal aid intensity did not exceed 9.7% of the eligible costs, which
was equivalent to the estimated level of net regional handicap.

France

514. In June, the Commission approved State aid to Renault and PSA for a
joint R&D project on car and road safety entitled ‘Véhicule et Sécurité Routiére’,
The project, which was concerned with passive and active safety of vehicles and
the avoidance of accidents and was divided into four sub-projects, was
complementary to the Fureka Prometheus programme and the Community’s
Drive Research programme, The research project, which will be carried out over
a five-year period, will cost an estimated ECU 99 million and will be coordinated
by the joint company GIE PSA Renault, with many component producers
participating. The aid, under two schemes administered by the Ministries of
Research and Technology and of Industry and External Trade, takes the form
of grants of ECU 32 million. It will cover up to 50% of the eligible expenditure
on basic research and 25% of the expenditure on applied research, giving an
average intensity of 32%. In approving the State aid, the Commission concluded
that the project fulfilled the criteria of the Community motor vehicle and R&D
frameworks. In particular, the aid limits laid down in the latrer framework were
met,
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United Kingdom

515. In March 1992, the Commission initiated Article 93(2) proceedings against
undisclosed aid paid by the United Kingdom authorities to British Aerospace
for its purchase of Rover Group over and above that authorized by the
Commission in 1988.! It had already taken a decision on the unauthorized aid
in July 1990, but the decision had been annulled by the Court of Justice on
procedural grounds in February 1992 because the Commission had failed to give
the United Kingdom authorities an opportunity to reply under Article 93(2)
proceedings before taking the decision. In March 1993, the Commission took a
new decision under Article 93{2) proceedings. It came to the conclusion that the
additional financial concessions made in 1988 by the United Kingdom authorities
to British Aerospace constituted State aid incompatible with the common
market.? It decided that not only the aid itself should be refunded, but also the
interest advantage which the beneficiaries had enjoyed. The United Kingdom
authorities later confirmed that British Aerospace had paid the aid plus interest,
amounting to some ECU 73 million, to the Department of Trade and Industry.
Interest was charged over the period from 18 August 1990 (the date on which
the principal became due under the 1990 decision) to 23 May 1993. In choosing
this starting date instead of the date on which aid was granted, the Commission
accepted the contention of the United Kingdom authorities and the aid recipients
that the new policy on this matter initiated in March 1991 — whereby interest
on the aid to be recovered was to run from the date of effective payment of the
aid — should not be applied retroactively. It welcomed the compliance by the
company and the United Kingdom authorities with its new decision.3

516. In June, the Commission approved regional aid to Leyland Daf Vans
(LDV) in support of an investment project forming part of the rescue of DAF’s
van business. The project, which will be carried out over a five-year period, has
a total investment cost of ECU 34 million, of which an estimated ECU 27 million
is eligible for regional aid. Grants of ECU 6.4 million will be available, giving
an aid intensity of less than 15% net grant equivalent, below the regional ceiling
of 20% net. On the basis of regional aid criteria, the Commission concluded
that LDV was suffering significant net operating disadvantages by investing in
the old over-large installations of DAF. Hence, the regional aid would not cause
noticeable trade distortions in a market segment where there was no structural
overcapacity at EC level. The regional aid would also help stem further job

! Twenty-second Competiticn Report, point 413,
2 (QJL 143, 15.6.93,
3 See point 396 of this Report.
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losses in the Birmingham area, which suffers from high unemployment. On the
basis of restructuring criteria, the Commission concluded that the aid to rescue
the van activities of the old Leyland DAF would not allow LDV to increase its
small market share at the expense of its unaided competitors. LDV was not only
diversifying its business but also concentrating its van sales on a niche market
in the United Kingdom, mainly serving large fleet customers. As a result, the
effect of the restructuring aid to LDV on other EC van producers would be
minor.

(d) Aid to the synthetic fibres industry

517. The new code on aid to the synthetic fibres industry came into force on 1
January 1993. The code, which will be in force until 31 December 1994, requires
notification of any plan to grant aid — in whatever form — to producers of
synthetic fibres, as defined by the code. Germany initially accepted the code for
only one year, 1993, but in December 1993 it indicated its acceptance also for
1994, All other Member States had already accepted the code for both years.

Under the code, authorization is conditional on a significant reduction in the
production capacity of the assisted company. In assessing the significance of the
reduction in each case, the Commission takes into account, among other matrers,
the intensity of the aid, the location and size of the investment as well as the
contribution, if any, the investment makes to the cohesion of the Community
and to the trend of the average rate of capacity utilization of the aid recipient,
any industrial group to which it belongs and the industry generally.

Germany

518. The Commission opened proceedings under Article 93(2) of the EC Treaty
in four cases of aid to companies in the new Ldnder, namely:

(i) Mirkische Faser AG, Brandenburg, in respect of matters arising out of the
privatization of the company, ! the purchase of real estate and certain capiral
injections;

(i) Rhone-Poulenc Rhotex GmbH, Brandenburg (ECU 3.75 million in aid for
new plant for the texturization of polyamide textile filament yarn});

(iii) SST Garngesellschaft GmbH, Thuringia (ECU 2.5 million in aid for new
plant for the production of polyester staple fibre}; and

1 Twenty-second Competition Report, point 402.
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{iv) Textilwerke Deggendorf GmbH, Thuringia (ECU 22 million in aid for new
plant for the processing of polyester and polyamide rextile filament yarn),

519. Two of the cases were later closed with approval of the aid. The aid for
Rhéne-Poulenc Rhotex was allowed in view of the fact that Rhone Poulenc was
significantly reducing its capacity for this process both in the former German
Democratic Republic and at group level. Similarly, the Commission considered
that, as a specific element of the strategy by which the synthetic fibres industry
of the former German Democratic Republic was being restructured in order to
reduce its capacity to 143 075 t/y, the aid to SST Garngesellschaft was also
allowed. '

France

520. Following the judgment of the Courr of Justice on 24 March which
had annulled the Commission’s original decision authorizing the aid,! the
Commission opened Article 93(2) proceedings in respect of some ECU 30 million
in aid to Allied Signal Fibers Europe SA, Meurthe-et-Moselle, for construction
of new plant for the production of polyester industrial filament yarn.

Ireland

521. The Commission authorized aid of ECU 180000 to Wellman International
Ltd, Cavan, a polyester and polyamide fibre producer, for the conversion of
existing equipment and the design of new energy-efficient processes, It decided
to approve the aid because the investment would be accompanied by a reduction
in production capacity which was considered significant in terms of the code,
particularly given the intensity of the aid and the location of the investment.

Poriugal

522. The Commission authorized aid of about ECU 2 million to Téxtil Anténio
Falcao Lda, Braga, for a new polyamide and polyester yarn extrusion facility.
The proposed aid was notified before the new code came into force and was
therefore assessed under the previous code, which expired at the end of 1992.
The Commission decided to approve the aid because of the location of the
investment and the minimal effect on intra-Community trade.

1 See point 554 of this Reporr.
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United Kingdom

523. The Commission opened Article 93(2) proceedings against the proposal
to award around ECU 1 million of aid ro Abingdon Carpets plc for facilities for
polypropylene yarn production installed at its carpet factory in Gwent in 1989,
Although the company applied for aid for the project in 1988, the United
Kingdom authorities did not notify the proposal to grant aid until September
1993.

524. In line with the code, which requires notification of any proposal to
award aid ro a producer of synthetic fibres, the Commission was notified of a
proposal to award ECU 1.2 million aid to Bonar Textiles Ltd, Tayside, for new
equipment to increase production capacity for polypropylene tape. On 21 April,
it decided not to raise any objections because polypropylene tape did not
constitute a fibre within the meaning of the code.

(e) Textile and clothing industries

525. Although the current rules governing aid to the textile and clothing
industry, which date from 1977, do not specifically require individual awards of
aid under authorized, e.g. regional or SME, schemes to be notified, as is the case
with synthertic fibres, aid to this sector, which is facing structural adjustment
problems, needs to be closely monitored and any aid with a capacity-increasing
impact should be individually notified. In 1993 the Commission dealt with the
following cases, which were notified to it under other general schemes or were
themselves special sectoral schemes.

526. The Commission approved proposed aid of some ECU 4 million, with an
intensity of 8%, for Sofisilk, Mouscron (Hainaut), Belgium. The aid consists of
a grant and an interest subsidy.

The proposed aid will not increase textile production on the market since Sofisilk
has no spinning and weaving capacity but operates downstream. The aid
therefore complies with the requirements laid down by the Commission for
textiles and with the conditions of a regional aid scheme for the Province of
Hainaut approved by the Commission in 1975.

§27. The Commission initiated an investigation under Article 93(2) of the EC
Treaty into aid offered by Lower Saxony to Nino Textil AG, Nordhorn. The

Land authotities proposed to honour a bank guarantee of ECU 13 million which
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the Commission had approved in 1990 and to waive the repayment claim against
Nino,

The Commission considered the honouring of the guarantee without attempting
to repay the loan by realizing the firm’s assets to be new aid which should be
notified under Article 93(3) of the Treaty.

However, during the proceedings the Commission allowed the company to
receive a new temporary bank guarantee for a loan limited to the minimum
necessary to keep Nino in operation for up ro six months until the Commission
reached its final decision under the Article 93(2) proceedings. Without such
rescue aid, the company would not survive this period.! Should the Article 93(2)
proceedings not be concluded within six months, the Commission would
consider a request to extend the guarantee for the remainder of the period
covered by the proceedings,

528. The Commission cleared an existing scheme to raise the profile of the
export activities of the wool textile industry in the United Kingdom, The scheme
is run by the British National Wool Textile Export Cooperation and those
eligible are predominantly small and medium-sized entreprises. The scheme is
financed through a levy paid by companies carrying out specified activities in
the wool-processing fields and is completely self-financing, having a very small
budget. No levies are charged on imports, and exports are not exempted from
paying the levy. The scheme was therefore exempred.

529. The Commission started an investigation under Article 93(2) of the EC
Treaty into proposed aid totalling ECU 76 million for investment by the Hualon
Corporation in Belfast.

The investment plan (in four phases covering the period 1993 to 2000) involves
the construction of buildings and the installation of the necessary plant for
spinning, dyeing and finishing some 23 000 tonnes of polyester, polyamide and
polycotton fabrics.

The aid was not covered by the code on aid to the synthetic fibres industry since
the code applies to the manufacture of synthetic fibres and Hualon’s activities
will be downstream of such production. The aid was, however, covered by the
guidelines for textiles laid down by the Commission in 1971 and 1977, which
state thar aid must not lead to increases in capacity and must take account of
the situation of the industry in the Community as a whole. Although the level

1 See point 444 of this Reporr,
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of the aid (38%) was below the limir for the region, the Commission considered
that it was unable at this stage, in view of the fact that the investment will be
completed only in 2001, to assess the balance between the aid’s regional benefits
(creation of 1 800 jobs in Northern Ireland) and its adverse effects on the textile
sectors concerned.

(f) Aid to the coal industry

530. Pursuant to Decision No 2064/86/ECSC establishing Community rules
for State aid to the coal industry, ! the Commission ensured in 1993 that financial
measures planned for the coal industry complied strictly with the Decision.

Financial measures were authorized only where they were in line with the
objectives and application criteria of the Decision and with the specific objectives
laid down in Articles 2 and 3 of the ECSC Treaty.

The Commission approved, by decision, the 1993 aid proposals for the Federal
Republic of Germany on 24 December 1992,23 for Belgium on 24 February
1993,4 for France on 18 May 19935 and for Portugal on 7 December 1993.4

By decisions of 23 December 19927 addressed to the Spanish Government, the
Commission authorized financial measures for the Spanish coal industry for
1993. In those decisions the Commission also ruled on the various other financial
assistance measures for 1991 and 1992 which the Spanish Government proposed
to implement following the measures for restructuring, rationalizing and
modernizing the coal industry, and on the financial assistance represented by
the compensatory amounts to be paid to electricity generators under the Ofico
aid scheme for 1992.

The United Kingdom did not notify any aid for current production for the coal
industry in the financial year 1993/94. This reflects the United Kingdom
Government’s policy of restricting the granting of aid to redundancy costs
and other social costs connected with the restructuring, rationalization and
modernization of the coal industry.

QJ L 177,1.7.1986.
O] L 58,11.3.1993,
0] 1.59,12,3.1993.
OJ L 85, 6.4.1993,
OJL 198, 7.8.1993,
OJ L 23, 28.1,1994,
OJ L 57, 10.3,1993.
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TABLE 4

State aid to the coal industry
Aid for current production in 1991 and 1992

mitlion ECU}
Belgium Germany Spain France Portuga! K?nngi:ie:m Community
1943 1592 19493 1992 1593 1692 1093 1992 1693 1952 |1993{1992 1993 1992
Aid under Decision
No 2064/86/ECSC
{. Direct aid
— Article 3 — 335 1394 1777 3554 379.7 1913 1869 6.1 50 | — — 692.2 782.8
— Article 4 — — 15133 1787.7 — — — — — — | — —]|1L5133 17877
— Agticle 5 — — — — 249 — — — — —_ = — 249 —
— Article 6 — - 61.6 65.6 — — — — — —_ - — 6l.6 3.6
— Other — — — — — 66.3 — — 0.5 08 | — — 0.6 67.1
Total — BS5|17143 0 20310 3803 446.0 191.3 186.9 6.7 58 |— —|22926 27032
ECU per tonne — 15367 26.66 28.15 20.56 23941 2133 1972 | 2773 2636 — — 14.33 14.64
2. Indirect aid — 74| 25667 24667 155 17.3 —_ — — — | — — 25822 24914
Total — 409 | 42819 44977 3958 463.3 1913 1869 6.7 58 | — —|48748 51948
ECU per tonng — 13876l 66.58 62.34 21.39 24.87| 2133 1872|2773 2636 — — 3047 28.14
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In accordance with Article 16 of Decision No 2064/86/ECSC, the Commission
presented to the Council the annual report on the application of the Decision in
19921

Since the Community’s current rules on financial assistance provided by Member
States to the coal industry (Decision No 2064/86/ECSC) were to expire on 31
December, the Commission adopted on 28 December Decision No 3632/93/ECSC
establishing new rules for State aid to the Community coal industry, to enter
into force on 1 January 1994.2

On 25 March, the Commission adopted the report on the market for solid fuels
in the Community in 1992 and the outlook for 1993.3 A revised version of the
report was approved by it on 23 September.*

COM(93) 589 final, 26.11.1993,
OJ L 329, 30.12,1993.
SEC(93) 441 final, 25.3.1993,
SEC(93) 1399 final, 23.9.1993.
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§ 7 — Aid to other industries

531. The bulk of the aid cases dealt with in 1993 in industries other than those
subject to aid codes or frameworks involved rescues and restructuring of firms
in difficulty and are reported above. ! A number of schemes supporting particular
industries through levies were also considered. The problems arising from levy
schemes are described in the introductory section of this chapter.2 The remaining
cases, in the energy sector, are reported below.

Energy

532. In July, the Commission authorized the United Kingdom Government to
continue to charge a levy on electricity bills in order to support the development
of renewable energy in England and Wales. The Fossil Fuel Levy was introduced
in 1990 at the time of the privatization of most of the electricity supply industry
in Britain, and the bulk of it is used to help finance the decommissioning and
waste management costs of nuclear power stations. Although the levy also
supports some renewable-generated electricity, the Commission, in authorizing
it in 1990,3 limited it to the period up to 1998 because of the nuclear component,

For renewables, which require longer-term support, the time limit was acting as
an obstacle to development. The Commission therefore lifted the limir as far as
renewable energy was concerned, allowing the United Kingdom to continue the
levy into the next century to finance a further 900 MW of renewable capacity in
England and Wales. At its peak, the levy will yield around ECU 240 million a
year for renewables support. In July and August, the Commission also authorized
schemes to subsidize renewable-generated electricity in Northern Ireland and
Scotland. The latter two schemes represent a total of 300 MW,

Aid arrangements for renewable-generated electricity are not counted towards
the limir of 20% of electricity demand which the Commission applies to subsidies
or other protective arrangements for indigenous fuels, 4

533. In 1992 the Commission had decided that a new tariff for supplies of
natural gas by Gasunie to nitrate fertilizer producers in the Netherlands did not
involve aid, bur it asked the Dutch Government to notify to it any applications

! See point 444 of this Reporr.

% See point 391 of this Report.

3 Twentieth Competition Report, point 293,

* Twenty-second Competition Report, peints 146 and 433,
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of a revision clause whereby the producer could be given rebates off the rariff
prices.! These rebates should, however, not rake the prices below those charged
for gas exported from the Netherlands for use as a raw material. In 1993 the
Dutch authorities notified the Commission that Gasunie wished to grant Dutch
ammonia producers a rebate of 0.88 cts/m? for the period March to Ocrober
1992 and 0.58 cts/m3 for the period May to July 1993. Both periods had seen
sharp falls of up to 20% in the prices of ammonia, the main raw marerial for
nitrate fertilizer production, The rebates amounted to around 6% and 3.8%
respectively of the tariff price and still left the prices well above those ar which
Gasunie was supplying distributors in Belgium, Germany and France. The
Commission judged that the rebates were normal commercial behaviour for
Gasunie. Owing to the falls in prices due in part to low-priced imports from
Eastern Furope, Gasunie’s customers were having to close ammonia plants to
stem heavy losses. The rebates did not give Dutch producers a competitive
advantage over foreign ammonia producers as the export prices for Dutch gas
were still below those charged to Dutch producers.

1 Twenty-second Competition Report, points 434 to 437.
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§ 8 — Aid in the transport sector

(a) Land transport

534. State aid for the maintenance of essential public services is a vital element
in the common transport policy. Article 77 of the Treaty allows aid to be granted
to compensate for the discharge of public service obligations. As regards rail
transport, Regulation (EEC) No 1893/911 has, since 1 July 1992, allowed the
competent authorities to conclude contracts to ensure the provision of services.
The Commission intends to examine the way in which this new facility is utilized
s0 as to ensure that it is fully effective.

In the light of the provisions of Directive 91/440/EEC? as they relate to the
separation of infrastructure costs and operations, the whole question of the
payment of infrastructure charges, particularly for freight, has come into sharper
focus. Pursuant to Article 93(3) of the Treaty, the United Kingdom notified the
Commission of its intention to institute a freight facilities grant and a
track-charging scheme. Following examination, the Commission decided not to
raise any objection to the schemes, which should facilitate the Commission’s
abjective of making better use of the rail system for freight movements.

The Commission decided that certain financial facilities provided by the German
railways (DB) to firms to encourage them ro have sidings built or to mainrain
existing sidings did not involve State aid. It considered the arrangements —
loans and the provision of materials and staff — were completely financed out
of the freight charges later paid to DB by the company and were thus in line
with the commercial investor principle.

In the inland waterways sector, Commission Regulation (EEC) No 3690/923
introduced changes to the financial arrangements for scrapping so as to permit
further vessels to be removed from the fleet and thus reduce the overcapacity in
this sector. These measures came into force on 1 January 1993.

Having initiated proceedings under Article 93 (2), the Commission took a
negative decision with regard to an Iralian decree of 28 January 1992 which
introduced a tax credit for Iralian road haulers. The Commission decided that
such aid was incompatible with the Treaty as it did not meet any of the

1 OJ L 169,29.6.1991.
2 O] L237,24.8.1991.
3 O] L374,22.12,1992.
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conditions for the derogation laid down in Article 92(2) and (3) of the Treaty or
in Council Regulation (EEC) No 1107/70.

In 1991, the Commission also iniriated Arricle 93(2) proceedings with regard to
a draft Law of the Italian Government which contained State aid for the
restructuring of the Italian road transport sector. In March 1993, it decided to
extend the proceedings to include another Italian Law adopted in February 1992
and containing identical State aid to that in respect of which the proceedings
had been initiated in 1991,

Finally, in May 1993, the Commission authorized a Spanish programme of aid
amounting to a maximum of ECU 81 million for the improvement of the road
transport sector for the years 1993 to 1995. The authorization was based inter
alia on the fact thar the programme will reduce overcapacity in the sector by at
least 8%.

{b) Maritime transport

535. The Commission is currently examining a number of cases involving State
aid and is continuing its work in reviewing its guidelines for the examination of
State aids to Community shipping companies, adopted in 1989, in the light of
developments since then.

It has also undertaken a study on the question of the transparency of financial
relations berween public authorities and ports which will be finalized by the end
of the year.

The Commission took decisions on a number of State aid cases concerning
maritime transport and ports during the year. A new interim State aid to
stimulate shipping in the Netherlands was approved by it in July. The budget
envisaged for the calendar year 1993 is ECU 27 million and the measure will
apply for one year only.

The Commission authorized two State aid schemes for maritime transport in
Germany. One allows financial contributions to be made to shipowners using
modern ships flying the German flag. The scheme, approved in December, has
been put in place for 1993 and 1994 only, and the total budget for the two years
amounts to some ECU 110 million,

In October, aid to assist with the privatization of Deutsche Seereederei Rostock
was approved by the Commission, This amounted to ECU 170 million and will
help maintain levels of employment in Mecklenburg-Western Pomerania.
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The Commission initiated Article 93(2) proceedings against aid proposed by the
Basque authorities for a new shipping line berween Bilbao and Portsmouth. The
proceedings should allow the Commission to determine whether the aid,
amounting to ECU 8.5 million, is compatible with the common marker.

In respect of ports, the Commission authorized in July the payment of certain
aid to support the restructuring of the Iralian port sector (ECU 70 million).
However, it initiated Article 93(2) proceedings in respect of aid of ECU 34
million to reduce the commercial deficits of port companies,

Financial support worth ECU 3 million granted by the Spanish authorities to
the leisure ports of Catalonia was considered by the Commission to be compatible
with the common marker under Article 92,

(¢} Air transport

536. Since the entry into force on 1 January 1993 of Regulations (EEC) Nos
2407/92, 2408/92 and 2409/92,! representing the third and final stage of the
Community air transport liberalization measures, a more rigorous approach has
become necessary in assessing aid for Community air carriers.

The Commission decided to consider as compatible with the common market
under Article 92(3) (a) aid notified by the Portuguese Government aimed at
compensating for the accrued deficit of TAP incurred during the period 1978 to
1991 in carrying out public service obligations on the routes to the autonomous
regions of the Azores and Madeira.? The aid amounted to some ECU 178 million
(ECU 163 million debt write-off and ECU 5§ million capital injection). In the
same decision the Commission initiated Article 93(2) proceedings with regard
to the new method adopted by the Portuguese authorities to compensate for the
losses incurred by TAP in fulfilling public service obligations on the same routes.
According to this method, compensation is calculated on the basis of the
difference between the tariffs imposed on TAP and those which TAP would
apply taking into consideration its commercial interest. The proceedings were
initiated because this method involves a risk of over-compensation of the deficit
and is not transparent.

Article 93(2) proceedings were also initiated with regard to non-notified aid
involved in the privatization and sale of the Dutch pilot schoel RLS to KLM.3
The Dutch Government sold the pilot school RLS to KLS (wholly owned by

1 O] L 240, 24.8.1992.
2 0] C 178, 30.6,1993.
3 O] €293, 29.10.1993,
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KLM) for the token sum of HFL 1 and committed itself to covering the operating
deficit made by the school in the five years following privatization. The
Commission initiated proceedings because it doubred that HFL | reflected the
real market price of the school and had serious doubts as to the comparibility
of the covering of operating deficits with the common market.

537. In November, the Commission initiated Article 93(2) proceedings with
respect to the subscription, through a subsidiary of the Caisse de Dépots et
Consignations — Participarions, of the bonds issued by Air France last March.
The ECU 224 million issue consists of two types of bonds: bonds repayable in
shares (ECU 112 million} and subordinated progressive-interest securities
carrying share subscription vouchers.

The Commission’s decision to initiate proceedings reflects doubts abour the
commercial character of the operation, which, in the light of Air France’s
financial position, appears to constitute State aid within the meaning of the
Treaty.

The Commission will therefore investigate whether the financial operation is
linked to a restructuring plan presented by the French carrier at the end of 1992
to restore the company’s viability. It will verify the impact of the aid on
competition within the common market, in the light of Air France’s competitive
position in the air transport sector, and in particular in its domestic market.

538. The Commission decided in December to authorize the Irish Government
to inject ECU 216 mitlion equity into Aer Lingus. This equity injection, to be
carried outin three tranches, will enable Aer Lingus to implement a comprehensive
restructuring plan which the Commission considers will restore the airline’s
commercial viability over two years.

The Commission’s approach in the context of increased competition in the air
transport sector, following the entry into force of Regulations (EEC) Nos
2407/92, 2408/92 and 2409/92 (the ‘third package’) on 1 January 1993, is that
there must be a strict policy of control of State aid so as to avoid any effects
which would be contrary to the common interest.

In general, airlines which receive State aid must compete fairly and freely in the
single market, taking account of existing demand and future market growth.
However, it would be unfair if they were allowed to obtain increased capacity
to compete with other EC carriers.

The Commission therefore required specific undertakings that the State aid will
not be used to allow Aer Lingus to compete unfairly within the common market.
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The Irish Government’s commirments, which have been given for the duration
of the restructuring programme, relate mainly to the following points:

(i)  the cost-reduction programme will be carried out as envisaged;

(i} the Irish Government will periodically report to the Commission on the
financial and economic development of Aer Lingus and the development
of the programme;

(i) Aer Lingus will not expand its operating fleet;
(iv) the Irish Government will not grant any further aid to Aer Lingus;

(v) if created before the end of the restructuring period, the low-cost subsidiary
Aer Lingus Express will operate within Aer Lingus’s operating fleet;

(vi) the European operations, the Transatlanic operations and, if and when
created, Aer Lingus Express will become and operate as separate legal
entities with separate accounts to allow transparency of operations;

(vii) Aer Lingus will not increase seats offered for sale to the public on scheduled
flights on the Ireland/UK market as well as on the Dublin-London
(Heathrow} route beyond clearly specified ceilings based on the traffic level
achieved in the 12 months before notification;

(viii) Aer Lingus will use the money for restructuring purposes only and will not
acquire shareholdings in any Community carrier.

539. The Commission addressed two recommendations under Article 93(1) of
the Treaty to the German and Portuguese governments ! with a view to abolishing
the general tax exemption for TAP and the accelerated depreciation system for
airlines established in Germany. As a consequence of the German Government’s
refusal to abolish the accelerated depreciation system, the Commission initiated
Article 93(2) proceedings with regard to this tax privilege. 2

The Commission is at present updating its guidelines for the assessment of aid
schemes for Community carriers. It will take into account the conclusions
reached by the ‘Committee of Wise Men’. For this purpose, the new guidelines
will be published after the Commirtee has completed its work on the future of
Community civil aviation.

1 0OJ C 163, 15.6.1993.
2 0]C1s,19.1.1993.
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§ 9 — Aid to other service sectors

Financial services

540. The liberalization of financial and postal services continued to generate
complaints from private competitors of State-owned banks and postal adminis-
trations. The complaints concerned special privileges enjoyed by the public-sector
operators, injections of public funds when businesses are privatized, and
extensions of activities into markets previously served only by the private sector.

$41. In implementing the guidelines set out in the Green Paper on postal
services,! the Commission examined the measures taken by the Belgian
authorities with respect to the OCP (Office des Chéques Postaux) and the
OCCH (Office Central de Crédit Hypothécaire) as well as measures adopted in
France in 1990 regarding the taxation of financial services provided by the post
office.

Horse-race betting

542. In December 1990, the Commission initiated Article 93(2) proceedings in
respect of certain financial assistance granted to Pari Mutuel Urbain (PMU).

Since three of the aid measures had not been suspended following the initiation
of proceedings, the Commission adopted a provisional decision in June 1991
calling on the French authorities to suspend such measures within 15 days.

A feature of horse-race betting is that competition and trade between Member
States have developed only in the last few years. There are few competing
companies, and trade involves bets taken in one Member State on horse-races
run in other Member States and the exchange of televised pictures of such races.
For these reasons, the Commission had some difficulty in reaching a well-founded
assessment of any State aid that might arise from the measures taken by the
French Government in support of PMU.2

In September, the Commission terminated the Article 93(2) proceedings; the
main points of its decision are as follows.

1 COM(%1) 476 final, 11.6.1992.
2 See Annex [11.A.1(c) to this Report.
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Of the three measures in respect of which the Commission had taken an interim
decision, two were deemed to be aid incompatible with the common marker. In
particular, the amounts received by PMU as a result of exemption from the
employer’s contribution to the building of subsidized housing must be repaid by
it. The other measure, involving exemption from the one-month delay rule for
VAT payments, although amounting to aid that was incompatible with the
common market, was offset by a permanent deposit of funds lodged with the
Treasury, so that its effect on competition and trade was nullified. The other
measures must be deemed to form part of the normal funding arrangements of
the PMU and do not thercfore call for any objections under Arricle 92(1) of the
EC Treaty.

Publishing

543. In May, the Commission authorized four aid schemes operated by the
Coopérative d’exportation du livre frangais (CELF) in support of the sale of
French-language books in non-French-speaking countrics. Although the schemes
subsidized exports of books, albeit in small quantities, they were justified on
cultural grounds in view of the fact that all French-language book publishers in
the Community could benefit. The decision was subsequently challenged by the
Société internationale de diffusion ¢t d’édition (SIDE) before the Court of First
Instance.!

Film and broadcasting

544. In June, the Commission cleared a proposal by the French Government
to extend the system of levies on cinema admissions and television station
revenue, the procceds from which are used to finance film productions
and high-quality tclevision programmes, to include sales of prerecorded
videocassettes.2 With video sales accounting for an ever-increasing proportion
of film revenues, the French Government wanted this distribution mode to
contribute to its film industry support system. In 1992, the Commission had
approved the German film aid scheme, which contains a levy on prerecorded
videocassettes, 3

Case T-49/93, O] C 272, §.10.1993,
Twenty-second Competition Report, point 444.
Twenty-second Competition Report, point 442,
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545. In October, the Commission approved an ECU 6 million grant by the
Brandenburg Land Government for Studio Babelsberg. The old ‘Ufa/Defa’
studios, where many of the most famous pre-war German films were made, has
been purchased from the Treuhand by an international consortium which plans
to make i into a modern European film production centre, The grant by the
Land Government was for investment in the sound studios.

546. Four private television stations in Spain, France and Portugal have
complained to the Commission abour alleged unfair competition through
subsidies and anti-competitive practices by public broadcasters. The subsidy
complaints are that the public funding of State broadcasters, through television
licence fees, capital injections and other payments, overcompensates public
broadcasters for any public service obligations they may have to perform and
for any advertising restrictions they may face and therefore represents distortive
State aid. To assist it in assessing the complaints, the Commission is having a
study made by outside consultants into the balance between the respective rights
and obligations and financial resources of public and private television in the
European Community. The results of the study will be ready by mid-1994.
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8 10 — State aid in the agricultural sector

347. In the agricultural sector, Commission activity is largely determined by
the provisions of the common agricultural policy, the principles of which are
laid down in numerous Council regulations. This applies above all to the
common market organizations, which are in principle exhaustive regulations
for the products concerned and exclude additional national market support
measures via State aid. In the field of agricultural structural and environmental
measures, Commission policy concerning the assessment of State aid under
Articles 92 and 93 of the EC Treaty is similarly largely determined by Council
regulations. In this context the introduction of Council Regulation (EEC)
No 2078/92 on agricultural production methods compatible with the require-
ments of the protection of the environment and the maintenance of the
countryside? is of particular importance. This Regulation constitutes one of the
accompanying measures of the 1992 CAP reform. Regulation (EEC) No 2078/92
provides that Member States can introduce additional State aid measures with
different conditions and higher amounts of aid than those st in this legislation.
For the assessment of these State aid schemes, the Commission has to rake into
account the basic criteria of this Regulation. In comparison to the criteria which
were applied before under Council Regulation (EEC) No 2328/91, which
previously set the parameters for environmental measures, the following changes
are important:

(i) aid can also be given for the maintainance of certain farming practices
including those not under any immediate threar;

(ii) the aid programmes can cover whole regions and are not restricted only to
environmentally-sensitive areas;

(ii) the aid rate {e.g. premium per ha) can provide an incentive and thus be
higher than any income losses or possible additional costs associated with
the requirements of environmental protection.

The full extent of the new parameters set by this legislation remain to be defined.
However, it is already evident that a very wide spectrum of conditions may now
be considered as conferring environmental benefits.

Consequently State aid related to the environment can now be the source of
additional income to the agricultural secror in those Member States able and
willing to avail their farmets of the new possibilities opened up by Regulation

! ©JL215, 30.7.1992, p, 85. See also point 384 of this Report.
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(EEC) No 2078/92, over and above that flowing from Community co-financed
actions.

548. As mentioned above, the Commission as a general rule raises objections
to aid which concerns national market support measures for products subject to
the various common market organizations. This is done because normally such
national aid per unit of output or input is liable to disturb Community market
mechanisms and, as operating aid, has no lasting effect on the development of
the sector concerned. In this context the Commission took final negative
decisions against two Italian aid schemes, one of them concerning aid to olive
oil producers which went beyond the total amount of aid permitted by the
market organization for oils and fats, the other concerning aid for the private
storage of nuts.

The Commission initiated Article 93(2) proceedings with regard to the apparent
misuse of a scheme approved in 19921 for the export of mushrooms from Ireland.
It regarded this aid as an infringement of the market organization for fruit and
vegetables and as operating aid with no lasting effect on the development of the
sector. According to the information available to the Commission, the aid was
based on the quantity of mushrooms exported and reduced the exporters’ costs.
Thus this aid is regarded as not being in conformity with an approved aid
scheme of which it is part, which was intended to avoid massive lay-offs in small
and medium-sized enterprises whose earnings had dropped sharply due to the
depreciation of the pound sterling. The Commission had raised no objections to
this aid scheme in 1992 on the understanding rhat products such as mushrooms
for which common market organizations exist were excluded from direct support
to avoid an infringement of the market organizations.

Another reason for initiating proceedings in this case was that a condition for
the grant of the aid constitured a measure having equivalent effect to a
quantitative trade restriction in contravention of Articles 30 et seq. of the Treaty.
According to the information available to the Commission, the aid was granted
only to producers buying compest from one or more of the five Irish composting
companies. This case illustrates that in assessing State aid the Commission has
to take account of other Treaty provisions. It deems any aid incompatible with
Article 92 if the conditions for its grant are in contravention of another provision
of Community law.

Another case in the context of a common market organization where the
Commission decided to initiate proceedings under Article 93(2) of the EC Treaty

1 Twenty-second Competition Report, point 470.
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was in regard to aid raking the form of the transfer of assets of the Milk
Marketing Board for England and Wales, which currently constitutes a virtual
monopoly for the collection and marketing of milk, to a new cooperative to be

called Milk Marque.

On the basis of this transfer, Milk Marque will issue certificates of entitlement
to milk producers. These will not be transferable and can be cashed in by
producers not joining the new cooperative on the fifth anniversary of the day on
which it is set up. Milk Marque is to pay interest of 7% per annum on them
after a one-year moratorium.

The Commission considered that these arrangements, which may also involve
an underestimation of the value of the assets due to be transferred to Milk
Marque, do not reflect normal market conditions but violate the open market
principle as established by the Court of Justice in its judgment in Case 177/78
(Pigs and Bacon Commission v McCarren and Company Ltd). Milk producers
who do not wish to become members of Milk Marque would be forced investors
in the new cooperative, which would accordingly not be established on a
genuinely voluntary basis. Consequently the Commission also had to consider
the measure as an infringement of the market organization for milk and milk
products.

549. In the wine sector, the Commission initiated Article 93 (2} proceedings in
December 1992 with regard to German aid for supplementary distillation of
wine in Rhineland-Palatinate going beyond the quantities provided for in the
provisions of the common market organization. The Council subsequently
decided in February 1993 to allow this aid under the terms of the third
subparagraph of Article 93(2) of the EC Treary, on the grounds that exceptional
conditions were present — a criterion which the Commission is not permitted
to invoke in its assessment of State aid.

However, it has to be mentioned that it is not the only case in recent times where
the Council has made use of this Treaty provision to allow aid in the wine sector
against which the Commission had decided to initiate proceedings.! During
1992 and 1993 the Council took a total of four decisions invoking ‘exceptional’
circumstances for aid in the winc sector.

550.  Concerning aid to investments for improving processing and marketing

conditions of agricultural products, Community policy is laid down in Council
Regulation (EEC) No 866/90 and further defined in the Commission decision of

L' See, for example, Twenty-second Competition Report, point 503.

COMP. REP. EC 1993



MAIN DECISTONS AND DEVELOPMENTS [N THE POLICY OF THE COMMISSION 319

7 June 1990 on the selection criteria to be adopred for these investments,
otherwise referred to as ‘sector limits’, Although Council Regulation (EEC) No
866790 allows Member States to introduce aid under different conditions through
Articles 92 and 93 of the EC Treaty, this freedom is confined by the selection
criteria under Regulation (EEC) No 866/90 applied by analogy for the assessment
of State aid.

This is Commission practice because these ‘sector limits’ were established to
take account of the Community market situation for the products concerned
and not to reflect relative priority for use of Community funds. Thus, for reasons
of consistency of Community policy, it would be inappropriate to encourage
investments in sectors which are excluded from aid as a consequence of
Community market and structural policy by allowing State aid in these restricted
Sectors.

The Commission had to deal with several cases which concerned aid for the
modernization of undertakings in excluded sectors (grainmills, oil seeds
processing) in the new Linder of Germany. The Commission decided to initiate
the proceedings under Article 93(2) of the EC Treaty because it saw no reason
to allow derogations from the abovementioned limits if motivated solely by the
general argument of the special situation in the new Linder. Derogations from
the ‘sector limits’ might in general, however, be warranted for a given case
provided there is a solid justification based on an economic analysis which
included the Community interest.

Such a derogation was made when the Commission raised no objections to an
investment aid for an animal feed production plant, which is normally an
excluded sector {except units of small size}; this derogation was allowed because
the Danish authorities could provide assurances that the measure, located on
the island of Bornholm had no impact on trade between Member States.

These assurances were based on the particular circumstances of the case,
especially the geographical location of the investment and its isolation from the
relevant markets elsewhere in the Community.

551. In the case of aid financed by parafiscal charges {(compulsory levies), the
Commission has to examine the financing of the aid as well as the aid itself. The
case of a German aid scheme for publicity financed by parafiscal charges
(Absatzfondsgeserz) highlighted new aspects of the examination of these kinds
of aid. The Commission raised no objections against this aid scheme although
for some products (e.g. oilseeds) only thar part of production was taxed (in this
case oil production) which benefited from the aid. In this case the aid was used
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exclusively for publicity for oils on the domestic marker. Thus the exclusion
from the tax of production either for export or for uses other than oil production
was not considered as indirect operating aid for these exempted products.

With regard to aid financed by parafiscal charges on products imported from
other Member States, the Commission’s policy, based on the case-law of the
Court of Justice, is to consider such aid to be normally incompatible with the
common market because of the way in which it is financed. Only in cases where
there is substantial processing of such products after importation, having the
effect of changing the origin of the processed products, and where the charge is
levied only on the products thus processed, can the aid-financing aspect be
deemed compatible with the common market.

The Commission was thus able to terminate Article 93 (2) proceedings in respect
of aid for research financed by a parafiscal charge levied on processed fruit and
vegetables, the proceedings having been initiated because of the taxation of fresh
products imported from other Member States. After the Dutch authorities had
altered the regulations governing the levying of the parafiscal charge, the
situation was such that the charge was levied only on fruit and vegetables that
had undergone substantial processing, so that the products obtained were of
Dutch origin.

Acting under Article 93(1) of the Treaty, the Commission recommended that
the French Government halt the granting of aid by the French national association
of table wines and regional wines. The aid was incompatible with the common
market because it was financed by a contribution levied when the products were
released to the home market and also on export, with products imported from
the other Member States also being taxed at those two stages.

The Commission did not consider that the blending of French table wines and
wines imported from other Member States amounted to substantial processing
that could alter the origin of the wines from the other Member States.

Furthermore, the Commission noted that the rable wines supplied for processing
in France are not subject to the charge, whereas table wines are always liable to
the contribution on export, whether or not they are intended for processing.
The contribution was therefore regarded as a tax having an equivalent effect to
an export duty,
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§ 11 — Aid in the fisheries sector

552, In 1993, the Commission registered 23 new aid schemes and two aid
schemes notified after their adoption by the Member State in question.

The Commission decided not to opposc the implementation of 21 aid schemes.

During 1993, the Commission initiated Article 93(2) proceedings in relation to
one Danish aid measure and one Italian aid measure. During the same period,
the Commission decided to terminare Article 93(2) proceedings with regard to
three aid measures introduced by France and Izaly.

The table below gives an indication of the evolution of the number of aid
schemes adopted in the fisheries and aquaculture sector which have been
examined by the Commission and the number of decisions taken by the
Commission concerning the compatiblitiy of these aid measures with the
competition rules and Community fisheries legislation. The data are based on
the date of the decision and do not necessarily reflect the number of aid measures
registered or examined.

Decisian by the Commissian
Year Tatal . - Initiation iriarh i
No 3 Terminarion Negarive
objection of Amclc_%(l] of proceedings decision
praceedings
1990 23 12 2 2 1
1991 45t 18 7 4 —_
1992 332 28 10 9 —
1993 253 21 2 3 —

! Seven registered aid measures were subsequently withdrawn fram the register of aid before the examination process commenced,
? Onc registered aid measure was subsequently withdrawn from the register of aid before the examination process commenced.
3 Five registered aid measure were withdrawn from the register of aid before the cxamination process commenced.
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Main decisions of the Court of Justice

§ 1 — Weighing of rights of third parties and prospective aid
recipients in decisions whether or not to initiate proceedings
under Article 93(2) of the EEC Treaty

553. Third parties may be hurt by failurc to initiate proceedings under Arricle
93(2) because their rights to have their views heard is infringed. As far as
prospective aid recipients are concerned, the initiation of Article 93(2) proceedings
has important legal effect because of the suspensive cffect of those proceedings. !
In two judgments? the Court confirmed the extent of the Commission’s
obligations towards third parties and prospective aid recipients when deciding
whether or not to open investigation proceedings under Article 93(2).

In the Cook judgment, the Court annulled the decision of the Commission to
raise no objections to several sets of aid granted to PYRSA, a Spanish
manufacturer of foundry products, which would increase the production capacity
of the company.

The Court considered that the Commission had based its decision not to raise
objections on the absence of overcapacity in the sub-sector in question. At the
same time, the Commission did not have at its disposal all the nccessary figures
or statistics showing with any degree of ccrtainty that its assessment of the
capacity situation was correct.

Consequently, the Commission was facing serious difficulties in determining
whether the aid could be considered compatible with the common market, and
therefore should have initiated the procedure under Article 93(2) of the Treaty
in order to verify its assessment.

1 See 1992 ECR 1-4117; Twenty-second Competition Report, point 332 and Case C-47/91, Ttalian Republic
v Comntission {*[talgrani’), judgment of 30 June 1992,

2 Cook v Compussion, Casc C-198/91, judgment of 19 May 1993; Matra v Commission, Case C-225/91,
judgment of 15 June 1993,
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In the Matra case, however, the Court upheld the Commission’s decision to
allow regional aid granted by the Portuguese Government to Volkswagen and
Ford for building a new multi-purpose van plant ar Setubal. The Commission
had not opened proceedings; it had been sarisfied as to the absence of overcapacity
from a consultant’s report. In these circumstances, not having serious doubts
about the compatibility of the aid with the common market, it had not been
obliged to open proceedings. If the Commission was sure without opening
proceedings that the aid was permissible under the exceptions to Article 92(3),
it should not do so.
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§ 2 — Legal status of aid frameworks and their interpretation

554. In the CIRFS v Commission judgment! of 24 March 1993, the Court
reaffirmed the binding nature of rules setting our the Commission’s practice in
controlling aid where the rules have been recommended to the Member States
and aceepted by them under Article 93(1) of the Treaty.

The Court found that the Commission had made a mistake in interpreting the
scope of the synthetic fibres aid framework when it had held that aid for an
investment project by Allied Signal did not need to be notified because it
concerned man-made fibres for industrial uses. The Commission had based its
interpretation on that given in a previous decision under which it had approved
aid to a German man-made fibres producer. However, the Court held that an
act of general scope could not be altered implicitly by an individual decision. It
therefore annulled the Commission’s decision not to initiatec Article 93(2}
proceedings in respect of the aid granted by France to Allied Signal.

The Commission has since initiated Article 93{2) proceedings against the aid.?

' CIRFS v Commission (*Allied Signal’), Case No C 373/89, judgment of 24 March 1993,
*  See point 520 of chis Report.
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§ 3 — Aid to shipping companies placing orders for ships to be
counted towards aid ceilings for shipbuilding

555.  The Court dismissed two applications by the Belgian Government seeking
the annulment of Commission decisions concerning aid in the form of subsidized
loans granted to shipowners for the building of ships in Belgian shipyards.! The
grant equivalent of the loans exceeded the maximum aid ceiling laid down by
the Commission pursuant to Article 4(1) of the sixth Council Directive on aid
to shipbuilding.? In its decisions, the Commission required the Belgian
Government to review the terms of the loans in such a way as to bring their
grant equivalent within the limits set for 1989.

The Belgian Government argued that part of the aid thus granted did not
constitute support for shipyards, but was merely aid for the operation of sea
transport under the Belgian flag, and that the compatibility of the aid
should therefore be examined in the light of the exemptions provided for in
Article 92(3}(a), {b) and (¢} of the Treaty.

556. Inits judgment, the Court confirmed that the aid ro shipowners that was
granted for the purchasc of ships was aid to shipyards and should be fully subject
to the common ceiling rules, and that the Council directives based on Article
92(3)(d) had already taken account of the aspects contained in Article 92(3){(a),
(b} and (c).

' Belgium v Commission, Joined Cases C-336/90 and C-180/91, judgment of 18 May 1993,
* Council Directive 87/167/EEC of 26 January 1987,
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§ 1 — EFTA countries

557, In the referendum of 6 December 1992, the Swiss people decided
that Switzerland would not become part of the European Economic Area.
Consequently, the Agreement had to be amended and an additional protocol
was concluded. That protocol did not change any of the competition provisions.
Liechtenstein has also decided not to join the EEA for the time being bur could
still do so at a later stage.

All the other countries involved were able to conclude their ratification
procedures during the period under review so that the EEA could enter into
force on 1 January 1994,

The EFTA Sutveillance Authority (ESA) will be responsible for enforcing the
competition rules on the EFTA side. During the review period the Commission
cooperated closely with EFTA’s Preparatory Committee for the Surveillance
Authority in order to help it prepare in the best possible way for the tasks
awaiting it upon the entry into force of the EEA.

On 15 December, the Commission adopted new notification forms on which
companies will notify their agreements or a proposed merger to the Commuission
so that account can be taken of the EEA dimension.?

The Free Trade Agreements of 1972

558. The Commission continued to apply the competition rules of the 1972
Free Trade Agreements, particularly in the State aid sector.?

As the EEA Agreement covers only Srate aid granted and anti-competitive
practices taking place after 1 January 1994, the Commission intends to continue
to monitor State aid as well as anti-competitive practices in EFTA countries
which date back to before the entry into force of the EEA and to propose to the
Council that remedial action is taken where needed.

Sectoral agreements in the aviation sector

559. The Agreement between the Community and the Kingdoms of Norway
and Sweden which entered into force on 6 July 1992 was amended on
10 September 1993 in order to extend the application of the so-called ‘third

! ()L 336, 31.12.1993.
1 See paointg 98 and 101 to 104 of this Report,
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package’ in the area of civil aviation to these two countries. Although the
Agreement was originally set to expire on the date that the EEA entered into
force, the three Parties realised that this would lead to a particular problem.
The EEA does not as yet include the third package in the ‘acquis communautaire’
as defined in its Annex 13. This incorporation will take place at a later stage. It
has therefore been decided to maintain in force the Agreement with Norway
and Sweden as regards the third package, in principle until the incorporation of
the latter has taken place.

560. Afrer Switzerland decided not to become part of the EEA Agreement, the
Swiss Government expressed an interest in concluding an agreement similar to
the one with Norway and Sweden on civil aviation. In addition, it asked for an
agreement covering road transport. In September, the Commission recommended
that the Council instruct the Commission to open negotiations on such
agreements. These negotiations should follow a two-track approach, i.e. cover
both the transport policy aspects and the competition aspects. The main problem
will be the enforcement of those rules. Unlike the Agreement with Norway and
Sweden, which was always intended to apply for a limited period only, an
agreement with Switzerland could remain in force indefinitely. For this reason,
the enforcement issue presents itself with more urgency.

Accession talks

561. The ongoing talks on enlargement with Austria, Finland, Norway and
Sweden have been greatly helped by the work already done on competition for
the European Economic Area.

Acceptance of the acquis communautaire is thus not presenting any major
difficulties, although the negotiations have highlighted two particularly sensitive
issues as far as the applicant countries are concerned, one concerning the
adjustment of State monopolies of a commercial nature and the other regional
aid schemes. The applicant countries stated among other things that account
should be taken of essential public health requirements in connection with the
alcohol and alcoholic drinks’ monopoly and of the characteristics of sparsely
populated areas in the northern regions.

It was agreed in an exchange of letters berween the Commission and the Swedish
authorities, on the one hand, and the Finnish authorities, on the other, thar the
exclusive rights for the wholesale importation, production and marketing of
alcohol monopolies in those countries would be abolished. As regards exclusive
rights in the retail trade, existing Community legislation does not require the
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abolition of existing State monopolies but imposes the elimination of any
discrimination in their operation. The Commission also considered thar the
foregoing arrangements should be applied as soon as the EEA Agreement entered
into force.

562. In accordance with the conclusions of the Copenhagen summit, the

Commission opinion on accession applications from Cyprus and Malta analysed
the competition situation in these countries.
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§ 2 — Central and Eastern Europe

563. During the period under review, the Communiry and its Member States
concluded a Europe Agreement with Romania, while an Interim Agreement
between that country and the Community was also concluded. In addition, the
Commission continued its technical assistance programmes with the countries
of Cenrral and Eastern Europe with a view to helping them meet the obligation
under the Interim as well as the Europe Agreements to harmonize their
competition rules with those of the Community and acquire the necessary
experience in applying their competition laws.

564. Negotiations continued on partnership and cooperation agreements with
Russia and several other former Republics of the Soviet Union. The Commission
has proposed that a competition article be included in the draft agreement with
Russia, which is at a more advanced stage than the other agreements. Because
the draft agreement does not aim to create a free trade area with the Russian
Federarion, it was not felt appropriate to propose a competition article which
was as ambitious as those included in the Europe Agreements.

Other countries

365. Discussions about possible trade agreements are also taking place with
the Baltic States and with Slovenia. The intention is that the agreements should
include provisions on competition similar to those contained in the Association
Agreements with the Central and East European countries, since it may be in
the interests of economic operators that as many Community partners as possible
form a coherent whole from the standpoint of competition rules and their
implementation.

566. As regards relations with Israel, the competition rules contained in the
1975 Agreement were to be strengthened and extended to cover service activities
in particular, while the arrangements for implementing the agreed principles
were to be set out more clearly.

567.  As regards the Euro-Maghreb agreements to be negotiated with Morocco
and Tunisia, the same approach to competition rules could be taken as for the
Central and East European countries. A major argument for including such rules
is the mutual advantage to the contracting parties in applying harmonized
competition rules instead of adopting defensive trade measures.
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568. A 1964 agreement between the Community and Turkey, which was
supplemented by a protocol in 1973, provided that, when a transitional period
of 22 years from that date had expired, a customs union would be set up.
Discussions have therefore started witha view to preparing for the change,
which should take place in 1995. It is clear that the competition rules are an
important aspect of the negotiations as they ensure that distortions of trade will
not result from the conduct of undertakings, an essential feature of any treaty
that provides for the abolition of all customs restrictions.
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§ 3 — North America

569. The Agreement which the Commission concluded with the Government
of the United States on 23 September 1991 continued to be applied both by the
Commission and the US competition authorities.

Thirty-six notifications were received and thirty-three sent. Those notifications
concerned mainly mergers and acquisitions while others dealt with price fixing
or licences.

Although the operation of the agreement should have been reviewed at the latest
24 months after the entry into force of the Agreement, i.e. before 23 September
1993, ir was decided vo defer such a review until the Court of Justice had taken
a decision in Case 327/91 (France v Commission).? The Advocate-General
dealing with the case delivered his opinion at the end of 1993, suggesting that
the Agreement be annulled. No date has yet been set for the Court judgment.

Bilateral meetings between DG 1V and the US authorities were held in Brussels
on 20 September and in Paris on 9 December. At those meetings, the partics
discussed enforcement priorities, with particular emphasis on those of the new
US Administration, exchanged views on cerrain international aspects of
competition policy and explored ways of cooperating morce closely on certain
specific cascs.

A number of other contacts took place, inter alia in the margins of international
meetings at the OECD and in relation to specific enforcement cases.

570. During the year under review no formal bilateral meeting took place
between DG IV and the Canadian Bureau of Competition, mainly because of
personnel changes in Canada. A number of informal conracrs did take place,
however, in the day-to-day application of the competition rules.

Twenty-first Competition Report, points 64 and 362.
2 Twenty-first Competition Report, point 64.
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§ 4 — Japan and Korea

571. Relations with the Japanese Fair Trade Commission {JFTC) entered a
new phase when the Commission and the JFTC organized a joint seminar on
competition policy in the EC and Japan on 4 November in Tokyo. The success
of the seminar led to a decision in principle to organize a follow-up seminar in
Brussels during the course of 1994.1 At an informal meeting in Paris on
9 December, it was decided that this seminar should focus on enforcement issues
in the EC and Japan.

The seminar was preceded by the thirteenth bilateral meeting between the
Commission and the JFTC on 2 November, also in Tokyo. A number of issues
of mutual interest were discussed, including exchanges on sectoral studies
undertaken by the JFTC into four sectors (automobiles, car parts, paper and
flat glass). One of the purposes of those sectoral studies is to examine whether
anti-competitive practices in those countries may give rise to market access
problems in Japan. The Commission is currently examining those studies and
may ask the JFTC to deal with certain problems highlighted in the scudies.

572. On 13 December, a delegation from the Korean Fair Trade Commission
visited Brussels for their first bilateral meeting with DG IV. The meeting was
given over mostly to an exchange of views on recent enforcement activities in
the EC, in order to identify areas where the Community’s experience could
provide the Korean authorities with useful guidance as regards enforcement
policies in their country.

1 See poine 110 of this Report.
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§ 5 — Multilateral organizations

OECD

573. During the period under review, the OECD Committee on Competition
Law and Policy {CLP) held a number of meetings. Some joint meetings also took
place between CLP Working Parties and the Trade Committee on the relationship
between trade and competition policies. The Commission took an active part in
these discussions since they may form a preparatory stage for the possible
discussions within the GATT on international competition rules. Other topics
discussed in the CLP were vertical and horizontal restraints.

574, The Commission took part in the work of the Industry Committee on
subsidies and structural adjustment. This involved drafting and finalizing
common concepts and methodologies for assessing State aid to industry with a
view to producing a detailed questionnaire for OECD members.

The questionnaire is an important stage in the project aimed at quantifying the
net cost to OECD public authorities of subsidies to industry.

575. The Commission continued to be involved in the ongoing talks in the
OQECD about fair trading rules in the shipbuilding secror. !

Unctad

576, The Unctad Intergovernmental Group of Experts on Restrictive Business
Practices (IGE)} held its 12th meeting in Geneva on 18-22 October 1993,

1 See point 498 of this Report,
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§ 1 — European Parliament

577. 1In the course of 1993, Parliament paid a great deal of artention to
competition matters. Its constructive contributions are greatly appreciated by
the Commission. Ir is the Commission’s aim to maintain the regular dialogue
with Parliament on issues of competition policy.

On 8 February, Parliament adopted its resolution on the Twenty-second
Competition Report. The resolution and the Commission’s response are annexed
to this Report. !

Two other resolutions were adopted which have a bearing on competition. They
concerned:

(i) shipbuilding {adopted on 16 November) and
(ii) the situation of Daf/Leyland (adopted on 11 February).

578. During the year, Members of Parliament submitted 159 written questions
on competition (141 in 1992); a further 29 questions were submitted for oral
reply (66 in 1992),

' Annex LA.
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§ 2 — Economic and Social Committee

579. On 24 November, the Economic and Social Committee delivered its
opinion on the Twenty-second Competition Report. The opinion and the
Commission’s response are reproduced in Annex LB,

On 30 June, the Committee delivered an opinion on State aid to shipbuilding.
580. The Commission appreciates the constructive observations made by the

Economic and Social Committee and hopes for a continuation of the good
working relationship with it.
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§ 3 — Advisory Committee on Restrictive Practices and Dominant
Positions

581, The Advisory Commirttee met six times to examine preliminary draft
Commission decisions pursuant to Articles 85 and 86 of the EC Treaty. Two of
the decisions involved interim measures.

The Committee delivered a total of seven opinions. It was also consulted in
13 cases where the Commission was considering sending comfort letters to firms
following publication of a notice pursuant to Article 19(3) of Regulation No 17.
It was also kept informed of progress in several major cases.

In its various compositions, the Committee held four meetings on matters
concerning legislation. Three of them dealt with a number of preliminary draft
regulations amending the block exemption regulations covering air transport.
One meeting was given over to discussion of a new block exemption regulation
relating to shipping consortia.
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§ 4 — Advisory Committee on Concentrations

582. The Advisory Committee on Concentrations met five times. It delivered
opinions on the draft decisions in KNP/Bithrmann Tetterode/VRG, Pilkington-
Techint/SIV, Kali+Salz/ MDK/ Treuhand and Mannesmann/Vallourec/ILVA.

The review of Regulation (EEC) No 4064/89 was discussed at two meetings with
government experts from the Member States. The Commission drew very widely
on the results of the discussions in drafting its report to the Council. !

The meeting of Directors-General for Competition that was held on 15 October
was given over entirely to problems of cooperation between the Commission
and the competent authorities in the Member States. Discussions of this question
will be pursued within a working party of experts.

—_—

! See points 43 et seq. of this Repott.
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§ 5 — Conference of national government experts

583. At their 44th conference, held in Brussels on 7 December, the government
expetts on restrictions of competition examined the preliminary draft of a new
Commission regulation on the form, content and other details of applications
and notifications pursuant to Regulation No 17 and the preliminary draft of a
new Form A/B. It was agreed to carry out a second reading of the two preliminary
drafts once the Commission had finished consulting the relevant representatives
of business and industry.
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§ 6 — Contacts with the competition authorities in the
Member States

(a) Restrictive agreements, dominant positions and mergers

584. In accordance with a general principle of law enshrined in all the
regulations implementing Articles 85 and 86, the Commission carries out its
proceedings in close and constant liaison with the competent authorities of the
Member States. Such contacts, which were once again very numerous in 1993,
not only involve an exchange of views on the individual cases being dealr with
by the Commission. They also allow assessment of the scope for cooperation at
the investigation stage and, where appropriate, for the sharing of tasks, in
accordance with the principles of subsidiarity and decentralization.?

585. It wasin this spirit that the Commission decided to share with the Member
States a number of investigations to be carried out into firms in the specracle
industry, The investigations were conducted partly by the national authorities
acting under Article 13 of Regulation No 17 and partly by Commission officials
acting under Article 14. In one case concerning the distribution of office
requisites, the Commission asked the authorities in three Member States to carry
out on its behalf investigations on their respective territories into alleged
restrictive practices. In two cases which resulted in proceedings for infringement
of Articles 85 and 86 and related respectively to the foodstuffs and building
materials industries, the Commission decided ro separate out from the facts
resulting from its investigation those which were more national in character and
to refer them to the competent authorities in the Member States concerned.

(b) Aid
586. The Commission held two multilateral meetings with officials from

national ministries responsible for aid matters to discuss issues of State aid
policy. These meetings are dealt with elsewhere in this Reporrt.2

! See Part One, Chapter V, § 2 of rhis Report.
? See points 382 and 383 of this Report.
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§ 7 — Competition law in the Member States

587. The year saw a continuation of the tendency for competition law in the
Member States to move into line with the Community competition rules.
Measures were taken in several Member States to replace, amend or supplement
the existing legislation with this objective in view, Similar legislation was being
drafred in other Member States.

588. In Belgium, the Act of 5 August 1991 on the protection of economic
competition entered into force on 1 April 1993, along with the necessary
implementing orders. It is closely based on Articles 85 and 86 of the EC Treaty
and introduces a ban on restrictive practices, with scope for exemption, a ban
on the abuse of dominant positions, and a system of merger control. A number
of bodies are invelved in its application. Cases are to be investigated by a
Competition Qffice in the Ministry of Economic Affairs. Decisions on these
cases are to be taken by a Competition Council made up of six professional
judges and six specialists in competition matters. The Council’s decisions can
be challenged before the Brussels Appeal Court, which also has power to deliver
preliminary rulings on the interpretation of the Act ar the request of other
courts. The Minister for Economic Affairs is empowered to declare block
exemptions. There is also a joint Competition Commission which is to play an
advisory role.

589. 1In Portugal, the decree-laws on competition and merger control were
incorparated into a single text. Important changes were made at the same time.
The new legislation resembles the EC competition rules in that it no longer seeks
to cover the case of an ordinary firm engaging in restrictive practices individually.
The previous rules on unfair and discriminatory practices and on refusal to
supply have been dropped. The ban on the abuse of a dominant position has
been supplemented by a ban on the abuse of another’s position of dependence.
The merger control rules have been reformulated so as to align them on the
principles and concepts ltaid down in the EC Merger Control Regulation, The
new legislation also prohibits any State aid which might significantly restrict or
otherwise affect competition. At the request of an interested firm, the Minister
for Trade is to investigate cases of Stare aid. If necessary, he will recommend to
the minister responsible the measures needed to restore competition.

590, The Durch authorities are preparing a thorough-going reform of the 1956
Economic Competition Act. The system of supervision based on the concept of
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abuse is to be replaced by new legislation prohibiting restrictive practices and
the abuse of dominant positions which would correspond closely to Articles 85
and 86. The possibility of merger control legislation is also under consideration.
Plans have now been submitted to the appropriate advisory bodies. In advance
of the forthcoming reform, the Government tightened up the supervision of
certain horizontal agreements. Orders were made banning price agreements,
market-sharing agreements and restrictive agreements in respect of tenders.
Exemptions can be granted only in individual cases. To qualify for exemption,
an agreement must be shown to be in the general interest,

591. In Ireland, a bill was drafted which would amend the Competition Act
1991 in order to make the application of the law more efficient. The Minister
for Enterprise and Employment doubled the thresholds ar which mergers must
be nortified. The Competition Authority declared exemprions for exclusive
distriburion and exclusive purchasing agreements for motor fuels which
correspond closely to those provided for in the Community block exemprtion
regulations, viz. Regulations (EEC) Nos 1983/83 and 1984/83.

592. In Denmark, a committee was set up to draft a prohibition-based
competition bill and ro examine the advantages and disadvantages of a reform
of the existing law. It is also to consider the introduction of merger control.

593. The Government of the United Kingdom pressed ahead with its plans to
reform the rules on the abuse of economic power. A document setting out
various legislative options has been the subject of extensive consultations with
all interested parties. The new rules are to be enacted together with rules banning
restrictive practices as soon as parliamentary time can be found.

594. The Commission welcomes these moves, which in some cases go hand in
hand with a liberalization of markets and an ending of privileged trearment for
particular sectors, since they represent a decisive step towards the harmonization
of the competition policies of the Community and the Member States and
improve the scope for closer cooperation berween competition authorities and
for decentralized law enforcement. This is an objective to which the Commission
has atrached considerable impottance and which is being taken up more and
more widely. In two other Member States, France and Porrugal, legal provision
has now been made for the application of Articles 85 and 86 by the domestic
competition authorities. As yet there is no such legislation in Denmark, Ireland,
Iraly, the Netherlands or the United Kingdom. The Commission will continue
its efforts to secure the introduction of similar provisions in these countries too.
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595. Those national authorities which do possess the necessary powers have
been applying Articles 85 and 86 more extensively. Eighteen new cases of this
kind were brought to the Commission’s attention in 1993 {two in Germany, six
in Spain, eight in France and two in Portugal). In the large majority of cases the
Community prohibitions were applied in conjunction with the corresponding
prohibitions under domestic competition law. In the two German cases, only
the ban in Article 85{1) was applied because in the industry concerned, the
energy sector, domestic law gave the competition authorities only very limited
powers to supervise abuse.

596, The number of court cases in which the Community competition rules
are applied has also been increasingly rapidly. Member States’ reports to the
Commission for 1993 list about 60 such decisions, with special mention being
made of 37 of them which are deemed to be of particular importance. Most of
the national competition authorities do not possess complete statistics on such
cases and so the total number of such judgments may well be a great deal higher.
The Commission considers that this development too provides support for its
policy of decentralized application.

597, Details of developments in Community law in the Member States are
given in the country-by-country reports in the Annex V.A.
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§ 8 — Other contacts

598. In addition to the contacts mentioned in this Report, the Commission, in
the course of preparation of its legislative work and general policy documents,
continues to receive submissions from, and have contacts with, organizations
representing consumers, employers and other relevant groups. The Commission
is in regular contact in particular with the European Bureau of Consumers’
Unions (BEUC), the European Round Table and the Union of Industrial and
Employers’ Confederations of Europe {UNICE). It also maintains contacts with
chambers of commerce representing not only the Member States but also our
main trading partners, notably the United States.

Commission officials also spoke in a personal capacity at several conferences
relating to competition matters; this is a valuable means of increasing the
transparency of Community policy and of obtaining feedback from business
and other circles on the impact of competition policy in the market place. The
Commission welcomes these contacts with consumers, employers and other
relevant groups in monitoring the impacr of competition policy.

599. The Commission replied to the questionnaire sent to it by Mr Charié,
Chairman of the French National Assembly’s working party on disfunctions of
competition, and reported on progress in the work being carried out on the
issues dealt with in the questionnaire, including abuse of economic dependence,
dominant positions, price transparency and refusal to sell. The Charié report
draws widely on the Commission’s comments.

National representative organizations

600. During the year, Commission officials also met with the national
employers’ organizations in Germany, Spain, France, Ireland and the United
Kingdom. The Commission invites employers’ organizations or other interested
groups to make contact with its relevant deparrments if they would like a similar
opportunity to explain their points of view on general questions and policy.

601. Finally, submissions were made to the UK House of Lords for its enquiry

into competition law, with regard in particular to procedures in individual cases
under Articles 85 and 86.
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Annex | — Reactions to the Twenty-second Report

A — EURQPEAN PARLIAMENT

Resolution on the Twenty-second Competition Report of the
Commission of the European Communities

The European Parliament,

— having regard to the 22nd Report of the Commission of the European Communities on
Competition Palicy (COM{(83)0162 — C3-0191/33),

— having regard to the Commission’s response to Parliament’s resolution of 18 December 1992
on the 21st Report,?

—- having regard to the report of the Committee on Economic and Monetary Affairs and
Industria}gPolicy and the opinion of the Committee on Legal Affairs and Citizens’ Rights
{A3-0045/94),

1 QJCBY,25.2.1994.
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Twesday, 8 February 1994

A. believing that if Community competition policy is to continue 1o have broad support it is
going to have to respond 1o a ber of key chall

EES,

Completing the internal market

1. Considers that vigorous implementation of existing competition pelicy will be of central
itportance in ensuring the full achievement of the internal market;

2. Believes that new efforts will have 10 be made to tackle residual internal market barriers,
including the uneven quality of regutation and administration in different Member States of the
European Union: calls on the Commission, moreaver, 10 proceed funther in the application of
competition policy in such specific sectors as financial services and transport, subject to
minimum public service obligations being Fulfilled and, in particular, tariff guaraniees being
given to the users who are least well-off;

3. Insists on careful monitoring of the practical results of earlier Commission action, for
instance in the field of motor vehicle prices, to ensure that Community competition policy is
really working;

4. Calls for a progressive reduction in the persisting wide disparities in the overall levels of
‘state aid between different Member States, and for the proper establishment of objective
Community-wide rather than national ¢riteria for such aid;

FPromoting economic end social cohesion

5. Nowes with concern that the four pootest Member States are granting less aid per person
employed than the Community average and that the Government aid granted 10 manufacturing in
the four largest Community economies as a percentage of the tolal such aid granted in the
Community actually rose from 75% beiween 1986 and 1988 10 79% between 1988 and 1990,
Considers that Community competition policy will have 1o address this problem if it is 10
promote rather than inhibit the objective of economic and social cohesion:

6. Recalls its request that the Commission nrgemly review the overall apgplication of
Community competition policy in the new Linder of Germany, especially during the sensitive
winding-up phase of the Trenhandanstalt's activities, so that an appropriate balance is retained
between flexible treatment for the new Linder and faimess 1o the Test of the Community, while
recognizing the need for transitional arrangements in view of the speciat difficulties faced by the
new Linder;

7. Calls on the Commission o put forward proposals setting out the conditions on which
enterprises which are seriously affected by enviro | protection or are located in
ecologically sensitive areas may receive aid;

Competition policy in conmection with the privatization aud Eberalization process, and the
changing role of the public sector ’

8. Welcomes the fact that these developments are leading io an extension of the scope of
competition within the European Union but insists, at the same time, on respect for & number of
key principles:

— the need to ensure that there is true neutrality of competition policy between the public and
private secrors,

— the need to ensure that a common framework of universal service cbligations is developed at
Community level,

— the need to ensure that there are effective and broadly comparative regulatory regimes within
cach of the Member States,

— 1he need to ensure that any cemaining manopolies in the use of networks are subject 10
maximum transparency, and apply uniform systems of cost accounting;
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' Tuesday, § February 194
Competition policy and the economic recession in Evrope

9. Emphasizes the vital role that must be played by Community competition policy in
overcoming the risks of increased protectionism at a time of economic slowdown and recession;

1¢.  Calls on the Commission, when ing public aids granted by Member States to their
enterprises, to take into acconnt whether these mids are consistent with the shift in the economy
towards sustainable development: conversion of traditional industries such as ar iTon
and steel and shipbuilding to operations which help disadvantaged regions to catch up, create
jobs and establish an economic, social and physical environment which is attractive both to
citizens and 1o potential investors;

11. Calls on the Commission to continue to provide the maximum possible guidance as to
which aid is justified and under what conditions. Wel the €& ission’s new guideli
for state aid to SME’s, and req more information from the Commission as to what progress
it is making to develop a more coherent approach to the treatment of labour market schemes in
the Member Stales, and also as regards aid for rescuing and restructuring firms in difficulty;

12.  Insists, however, that the European Union’s response to the economic recession and to the
need o promole cconomic development cannat just be based on competition policy alone, and
that this alsa needs to be flanked by effeciive regional, social, envir 1 and industrial
policies. Believes, for example, that establishment of a coherent industrial policy framewaork for
a particular sector would have more force than just a sectoral code on state aid within the context
of competition policy;

Facing up o intensified world competition

13.  Believes that the challenge of inlensified world competition calls for individual competi-
tion policy cases to be looked ul not just from the perspective of the Community market in
isolation but in terms of the reality of world markels; stresses, mareover, the need to adjust the
application of European and internetional rules on competition in the light of the imperatives of
protecting small independent producers on regional markets, sacial protection of workers and
environmental proiection;

14.  Calls for international rules on competition to be laid down as part of a new GATT round
and for the principle of reciprocity between OECD States with regard (o markel access 10 be
shressed: : '

5.  Calls furthermaore for all trade agreements entered into by the Evropean Union w include a
social clavse stipulating that a high degree of preference will be accorded 1o imports from
countries which ensure that labour standards based on ILO conventions are observed:

Competition policy and the EEA and the countries of Central and Eastern Europe

16. Welcomes the close integration of Community and EFTA competition palicies within the
EEA framework and calls for detailed unalysis of how this is working in forthcoming annual

reports;

17.  Again underlines the pasticular challenge for Community competition policy posed by the
economic transformation of Eastern and Central European countries. Calls for flexibility and
understanding in view of the unprecedented nature of this process and rransformation but
requests a detailed Commission analysis of the problems raised;

The need for transparent, accountable, user-friendly and decentralized application of competi-
tion policy :

18.  Believes that all the above conditions must b met if Community competition palicy is 1o
win the broadest possible public support;
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Tuesday, § February 1994
19.  Calls for Cx ission acc bility to the Parli to be reinforced and for:

— the Commission’s response to Parliament's annual rasolution to be submitted within six
. weeks of its adoplion,

h

— issicn by the C ission of a specific calendar of competition policy activities for the
coming year, and for all new Commission proposals and communications to ga to the
Parliament at the same time as they are sent to the Member States;

20.  Regrets that Parli was not consulied on the adoption of a Council resolution on the
development of a universal service in the telecommunications sector, given the importance the
European Parliament has attached to this issue, on behalf of European consumess;

21.  Resolves to hold an annual hearing to establish the impact of campetition policy on
business, enterprise and employment and fo assist in producing proposals for a more effective.
acconmable and decentralized application of EU competitien policy:

22, Calls on the Commission to carry out a general examination of the pelitical and economic
goals of competition policy both inside the Union and in respect of non-member countries in ihe
light of the new circumstances in which it must be implemented, paticularly President Delors’
White Paper, the European Economic Area, the economic recession and the rise in unemploy-
ment, and to adopt a Green Paper containing the resuits of the examination;

23, Insists on the need for Community competition policy ke be made as clear and
comprehensible as possible 1o all those concemed by it, and for Commissien procedures in
compelition policy to be made even more transparent. rapid and effective, and also 10 respond to
the procedural shortcomings that have been identified by the Court of First Instance and by the
Eurapean Court of Justice;

24 Considers it necessary to increase the siaff complement of DG 1V, which is responsible for
this area, so that the Commission can meel these requirements in the long term;

25, Considers thal decentralized application of competition palicy and respect of the principle
of subsidiarity are important and useful principles, and welcomes the steps recently taken by the
Commission in this regard. Insists, however, that 1hese principles must not lead w re-
nationalization of competition poticy or to uneven application of competition law from one pan
of the Community ko another;

Merger controd threshold

26.  Welcomes the Commission’s recent communication on this subject, and considers that it
makes a powerful case for lowering the threshold. Regrets, therefore, the Co ission's decision
to postpone such a decision until 1996 at the earliest in view of the objections from certain
Member States,

27. Instrocis its President to forward this resolution to the Commission, the Council, the EFTA
Surveillance Authority, the competition authorities in the Member States and the EFTA
countries and the governments and parli of the Member States and the EFTA countries.
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Reply by Mr K. Van Miert to the Resolution of the European Parliament
on the Twenty-second Report on Competition Policy

Parliament’s resclution

Mr Van Miert's response

1. Completing the internal market (points 2 te 4)

Parliament wants an additional effort to be made
to dismantle the barriers resulting from the
uneven quality of regulation and administration
in the different Member States, It also asks
the Commission to extend the application of
competition policy in certain sectors such as
financial services and transport, subject to mini-
mum public-service obligations being fulfilled.

It insists on the need to monitor earlier Com-
mission action, for instance in the fleld of motor-
vehicle prices.

And it calls for a progressive reduction in the
disparities which exist in overall levels of state aid
between different Member States and wants to see
Community objectives replace national criteria.

2. Promoting economic and soclal cohesion
{(points 5to 7

Parllament notes with concern that the four least
developed Member States receive a relative level
of aid (J.e per capita) much lower than the
Community average and that the level of aid in
the four richest countries has increased from 75%
of total Community aid in the perlod 1986-88 to
79% hetween 1988 and 1990. 1t considers that
competition policy should tackle such disparities
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The Commission shares Parliament’s opinion on the
need to ensure not only that the legislative pro-
gramme of the internal market is completed but also
that an additional effort is made 10 dismantle the
barriers resulting from the uneven quality of regu-
lation and administration in the different Member
States. It welcomes Parlizment’s suggestions con-
cerning the extension of competition policy in sectors
such as transport and financial services, sectors in
which the competition rules are already more fully
applied. It shares Parliament’s concern about the
fuifilment of minimum public-service obligations
and would stress its support for the notion of
universal service.

The Commission notes with interest Parliament’s
suggestions with regard to the monitoring of car price
differentials in the EU, and can assure Parliament that
the twice-yearly surveying of car prices has become
an integral and ongeing part of the Commission’s
work in this area. The Commission notes that
the increased price transparency achieved by this
exercise contributes to a greater awareness by the
Furopean consumer of the advantages of the single
market.

The Commissicn welcomes the call for a progressive
reduction in disparate levels of state aids between
Member States and the establishment of Community
criteria; it has developed such criteria for a wide
variety of state aids schemes and will continue this
work as a priority matter. Its biennial survey of state
aids in the EC is desipned to provide the necessary
data.

In furtherance of the objectives of social and econ-
omic cobesion, some disparities in state funding
between Member States may be justified. However,
as the resolution points out, most aid to the manufac-
turing sector is still going 1o the largest economies in
the EC. Efforts are tequired through the Structural
Funds and the control of state aid to ensure that
scarce resources are spent where they are most



356 ANNEX!

Fatliament’s resalurion

Mr Van Mierr's response

in order to help promote the ohjectives of
cohesion.

Parliament asks the Commission wrpently to
review the overall application of competition
policy in Germany’s new Liinder to ensure fair-
ness 10 the rest of the Community, but recognizes
the need for transitional arrangements.

Finally, it asks the Commission to make proposals
concerning aid to enterprises serionsly affected
by environmental-protection measures.

3. Privatization, liberalization and the role of the
public sector (point 8)

While weleoming the extension of the scope of the
competition rules in the Unlon, Parliament insists
that the following principles be respected:

needed and that competition is not unduly distorted.
The Commission intends to continue its work to
clarify the state aid rules of the EC Treaty in this
espect.

Transitional measures were decided by the Com-
mission regarding the activities of the Treuhandan-
stalt in 1991 and 1992. These measures allow
the THA to finance companies until they can be
privatized, 1o canPr out urgent first restructuring
measures and to sell the companies, whilst allowing
the Commission to monitor the effects on compe-
tition of the activities of the THA and to control the
most important applications. The Commission shares
the European Patliament’s concern that equal situ-
ations should be treated equally in the Community,
that the transitional measures cannot continue forever
and that the usual procedures for state aid must
eventually apply te the new Linder. The Commission
notes in this context that the Treuhandanstalt is to be
dissolved by the end of 1994, The new Liinder are
likely to remain an area eligible for the derogation
provided for in Article 92(3)a) EC for sorne years to
come, which allows for a continued high level of
investment aid as well as for certain other aids.

In December 1993 the Commission adopted new
guidelines on state aid for environmental protection.
These are applied by the Cemmission when examin-
ing, pursuant to Article 92, the different measures
proposed by the Member States. The conditions laid
down represent a further step towards the effective
application of the ‘polluter pays” principle, which is
at the centre of the Community’s envirenmemal
policy and reflects the growing role of the concept
of ‘sustainable development’ incorporated into the
Communily’s fifth programme on the environment.

Enterprises which are seriously affected by environ-
mental-protection measures or which are located
in ecologically fragile areas qualify, under certain
conditions defined by the guidelines, for aid of up to
15% of the cost of investments necessaty to adapt to
new mandatory standards, and of up to 30% when
they improve on mandatory siandards, although the
level of aid must be in proportien to the improvement
achieved. Aid may also be granted for advisory
services on environmental matters. Finally, the per-
mitted ceilings may be increased in the case of small
or medium-sized enterprises or enterprises located in
assisted areas.

The principle of neutrality regarding the public or
private ownership of enlerprises is enshrined in
Amticie 222 of the Treaty. The Commission is anxious
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Parliament’s resclution

Mr Van Miert’s response

— the need to ensure that there is nevtrality of
competition policy between the public and
private sectors;

—- the need to ensure at Community Jevel that a
common structure of universal service obli-
gations is complied with;

— the need to ensure that there are effective
and broadly comparable regulatory regimes
within each of the Member States;

— the need to ensure that any remaining mon-
opolles are subject to transparency in the use
of networks and apply a uniform system of
accounting.
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to respect it when carrying out its responsibilities in
the area of competition. Consequently, in accordance
with the twelfth recital of Regulation (EEC) Ne
4064/89, its practice in the field of merger control is
to take account, when calculating the turnover of an
undertaking involved in a merger and determining
control, of undertakings making up an economic unil
with an independent power of decision, irrespective
of the way in which their capital is held or of the
rules of administrative supervision applicable to
them. Its handling of the Kali+Salzf MDK/Treuhand
case, as far as the calculation of turnover was
concerned, and the Péchiney/ Usinor and CEA-
Industrie/France Telecom/SGS Thomson/Finmec-
canica cases, with regard to the determination of
control, are examples of this. Moreover, this practice
tallies with that followed in applying Articles 85 and
86 and the corresponding provisions of the ECSC
Treaty.

In the area of state aid, applying the principle of
non-discrimination raises special problems. This is
because equality of treatment presupposes that the
conditions are equal at the outset, which is never the
case in practice given the special financial relations
between public authorities and their public enter-
prises, which are generally not very transparent.
In order to be able to respect the principle of
non-discrimination in its monitoring of state aid, the
Commission in 1993 amended Directive 80/723/EEC
on the transparency of financial relations between
Member States and public undertakings in order to
include an obligation to provide the Commission
with annual reports on financial transactions involv-
ing large public undertakings in the manufacturing
seclor.

However, the specific problem posed by public
enterprises is purely one of identifying aid. Aid is
assessed by comparing the terms on which the state
makes available funds to public enterprises with
those on which a private investor operating under
notma!l market conditions would provide funds 1o a
comparable private enterprise. Aid 1o public
enterprises incidentally qualifies for the same dero-
gations as aid to private firms.

Concemning the need to ensure a common framework
of universal services obligations, the Commission
Communication to the Council and the Euvropean
Parliament on developing universal service in the
new competitive environment, which was adopied
on 15 November 1993, was discussed by the Council
at its meeting of 7 December last.

The definition of the universal service is considered
vital in preparation for the full liberalization of
telecommunications services. The Communication
identified the current scope of universal service at
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Parliament's resolution

Mt Van Micit's response

Community level and established general principles
concerning the future approach te covering the cost
of the universal service. The Council considered the
Communication and adopted a resolution on the
universal service, inviting the Commission to prepare
a report on this issue by 1 Janvary 1996.

The Commission agrees that while respecting the
principles of subsidiarity as regards the implemen-
tation of repulatory systems, they must in all cases
be effective and must provide sufficient points of
comparison fo ensure thal the competition rules are
being fully respected in each Member State.

The Commission agrees that the introduction of
greater competition nto the former monopoty areas
will require transparency in the exploitation of
networks and in the distribution of costs as between
those activities still carried oen under monopoly,
cither legal or de facto, and those areas where
competition exists. This issue is already being exam-
ined within the departments with a view to finding
solutions to the problems which exist. In particular,
it is felt that the different characteristics of the sectors
to which these solutions will have to be applied will
require a specific response.

Telecommunications remains the sector where most
progress has been made on the liberatization front.
The various Council Directives, including the work
on ONP, and Commission Directives are designed to
provide for a harmonized regulatory environment in
the EU. Separate National Regulatory Auwhorities
{NRAs) for telecommunications have been estab-
lished in each Member State as cailed for by Article
7 of the Services Directive. One of the primary
functions of these NRAs is te ensure fair competition.

The meeting of the High Level Regulators group to
discuss competition in, and the further development
of, telecommunications policy, also provides for a
common position 1o bg taken on regulatory matters.

Once again the telecommunications sector provides
the example for other network-based activities.
Whilst telecommunications services have experi-
enced a substantial degree of liberalization the actual
network of infrastructure remains under monogoly
control. In order to facilitate a functioning competi-
tive market in those services that have been lib-
eralized regolatory control is required to allow for
fair competition. Most of the necessary regulatory
conditions are provided for by the implementation of
ONFP and the NRAs. Whete the case arises, the
competition rules, and in particular Article 86, apply
to any abuse of dominant position by the network
controller.

On the question of the application of a uniform
system of accounting, the Commission has carried
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Parliament’s resolution

Mr ¥an Miert's responsc

4, Competition policy and the economic recession
in Europe (points 9 to 12}

Parliament emphasizes the role of competition
policy in overcoming the visks of protectionism
which emerge in an economic recession.

It calls on the Commission to align aid policy
on the process of shifting towards sustainable
development: conversion of traditional industries
such as armaments, iron and steel and shipbuild-
ing to operations which help the cohesion and
employment process.

It asks the Commission to continue to provide the
maximum possible guidance concerning national
aid conditions. While welcoming the new gnide-
lines for state aid to SMEs, Parliament wants to
know from the Commission whether there has
been any progress in developing a more cohérent
approach to active employment policies and the
restructuring of Arms in difficulty.

Finally, Parliament stresses that competition pol-
jcy cannot be the Union's sole response to the
economic recession and advocates the develop-
ment of a coherent industrial policy for each
sector,
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out a general study and has decided to make a
sector-by-sector analysis. It has already started ana-
lysing the telecommunications sector.

The Commission shares Parliament’s views concern-
ing the role of competition policy in overcoming the
risks of protectionism in a context of economic
recession. This point is discussed jn the White Paper
on Growth, Competitiveness and Employment, in
which, for example, it is stated that:

“Many of the policy areas that have a decisive impact
on structural adjustment and competitiveness are
either influenced by various Community policies or
are primarily dealt with at the Community level. The
Community can therefore play a very useful role in
implementing apptopriate actions in the fields where
it has primary responsibility such as trade and
competition policies.

A compstitive environment is basic to an efficient
aliocation of resources and stimulates investrment
innovation and R&D. However, in rapidly changing
economic circumstances (globalization of markets,
speed and cost of technological change) major
restructuring and adaptation by firms is necessary.
To meet this challenge they need to be able to
restructure unilaterally or bilaterally in cooperation
with other firms (mergers, strategic alliances, etc.).
This restructuring can be faciliiated and speeded up
by the timely and judicious use of the available
instruments such as state aids, cooperation between
companies, elc. This proaction by firms and states
needs to be distingiished from anti-competitive
practices by firms or states that can slow the
necessary structural adjustments.”

On the guestion of the consistency of aid with the
shift in the economy, the Commission would siress
that the aspects referred 1o by Farliament are already
taken into account by its aid pelicy.

As for the information needed to determine national
aid conditions, further guidance will be provided
during 1994, with the publication of a new compi-
lation of legislative and other texts in the state
aids field, including for the first time a guide to
procedures. Guidelines have recently been adopted
in respeet of aids for environmental purposes, while
others are under preparation in such areas as restruc-
turing and rescue aids, guarantees, export credit
insurance, ‘soft” aids {e.g. for training and consulian-
cy), capital-intensive aids and employment aids.

The abovementioned White Paper gives an overall
response to the economic recession, competition
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Parliament's resolution

Mr Van Miert's response

5. Facing wp to intensifled world competition
{points 13 to 15)

Given greater competition at world level, the
scrutiny of individual cases needs to take account
of the reality of the world market and not just the
perspective of the Community market. Parlia-
ment also stresses the need to vary application of
the competition rules, tailoring It to the protection
of small independent producers on regional mar-
kets, the social protection of workers and environ-
mental protection.

Purliament alse calls for a system of international
rules of competition to be established as part of a
new GATT round and, where market access is
concerned, for emphasls to be placed on the
principle of reciprocity between OECD countries.

It further calls for the inclusion in all trade
agreements entered into by the Union of a clause
on preferential treatment of imports Ffrom
countries which ensure that ILO conventions on
labour standards are observed.

policy being only one aspect. Moreover, in its 1990
communication on industrial policy in an open and
competitive environment, unanimously approved by
the Council, the Commission opted for horizontal
industrizl pelicies, including effective application of
the compelition rules. These principles recur in the
various sectoral communications presented to the
Council and in the White Paper on Growth, Competi-
tiveness and Empleyment.

An interventionist and nationally based sectoral
policy is considered in the said communications to
be a failure in itself and one of the reasons for the
failure to complete the intemal market.

The sectoral aid gnidelines should be seen in the
contexl of the overcapacity which exists in the
industries concerned (overcapacity which sometimes
reflects aid granted in the past} and of their need to
be restructured in order 1o achieve greater competi-
tiveness in an increasingly competitive market. Since
aid can have considerable effects in these sensitive
secters, the Commission believes the aid guidelines
1o be coherent and compatible with its industrial

policy.

The Commission is aware that because of the
globalization of markets, the markets concerned
must increasingly be analysed on a worldwide basis
and hence beyond a purely Community context.
The Commission undertakes such an analysis on a
case-by-case basis. And in applying the Com-
munity’s competition rules, due account is already
being taken of the specific situation of SMEs and of
the requirements of environmental protection.

The Cemmission is also aware that the two-pronged
approach envisaged by the authors of the Treaty
of Reme must be pursued at international level:
alongside the elimination of state bartiers to trade,
effective means of combating private-sector bartiers
must be created. It j3 therefore undeniable that
competition rules must be drawn up at international
level if genuine access to all markets is to be
achicved. This is a long-term project which must be
launched guickly.

The question of the social protection that needs to be
guaranteed in third conntries is certainly important.
But it is also an extremely delicate one since it must
not serve as a pretext for protectionism. A balanced
approach must thereforg be devised which combines
concern for greater social protection in third
countries with the need to refrain from blocking
trade which is based on real and justified competitive
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Parliament’s resolution

Mr Van Micrt's response

6. Competition policy and the EEA and the
countries of central and eastern Europe (points
16 and 17}

Welcoming the close integration of Community
and EFTA competition policies within the EEA
framework, Parliament asks that a detailed analy-
sis of how these policies are working be included
in forthcoming annual reports.

It also calls on the Commission to carry out
a detailed amelysis of the challenges posed to
competition policy by the problems of economic
transformation in central and eastern European
countries.

7. The need for transparent, accountable, user-
friendly and decentralized application of compe-
tition policy {points 19 to 25)

Parliament would like to see greater Commission
accountability to Parliament. In practical terms,
it proposes that the Commission's reply to Parlia-
ment's annual resolution be presented within
six weeks of its adoption and that any new
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advantage. The complexity of this problem seems to
require that a solution be developed on a broad
multilateral basis, relying on the existing inter-
national conventions in Lhis area or using new
instruments.

The Commission is in agreement with Parliament on
the importance of having achieved a central role for
competition policy in the relationship between the
Union and certain EFTA counlries, in the framework
of the Agreement on the Eurepean Economic Area.
It is 10 be underlined that cooperation mechanisms
between both sides have been put in place to
ensure that uniform surveillance is developed and
maintained throughout the European Economic Area
in the field of competition, and to promote homo-
geneous implementation, application and interpret-
ation of the provisions of the Agreement to this end.
The fuisre annual competition teports shall take due
account of the developments in this field and shall
contain a cotresponding comprehensive analysis.

The introduction of provisions on competition into
the Europe Agreements with the central and eastern
European couniries is to be regarded as a main
achievement in helping those countries on their
way 1o establishing viable market economies. The
Commission agrees with Parliament that this process
of change is without precedent and that due account
must be taken of this particular sitwation. As regards
the control of State aid, for instance, the Europe
agreements provide that for certain time periods
public aid granted by these countries shall be
assessed taking into account the fact that these States
shall be regarded as an area identical to those areas
of the Union described in Article 92(3)(a) of the EC
Treaty. This does not mean that all aids given by
these countries are automatically justified, but the
Commission is convinced that it will allow for an
adequate control of state aids, while recognizing ihe
economic realities in the region. A more detailed
analysis of these issues will be included in future
annual competition reports of the Commission.

The Commission will do its utmost to reply as
guickly as possible to Parliament’s annual resolution
on the competition report.

The various initiatives taken or to be taken and
the timetable for their implementation are clearly
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Parliament’s resalutian

Mr Van Micr's response

Commission proposals or communications be sent
to Parliament at the same time as to the Member
States.

It regrets that Parliament was not consulted on
the adoption of the Council resolution on the
development of a universal service in the telecom-
munications sector.

It resolves to hold an annual hearing to establish
the impact of competition policy on the economic
environment and to assist in drawing up pro-
posals,

Parliament also calls on the Commission to carry
out a general examination of the internal and
external goals of competition policy, particularly
in the light of the White Paper on Growth,
Competitiveness and Employment, the economic
recession and unemployment, and to adopt a
Green Paper setling out the results of that exam-
ination.

Parliament also insists on the need for greater
clarity in the formulation of competition policy,
for procedures to be made more rapid and
effective, and for action to be taken to remedy the
procedural shorteomings that have been identi-
fied by the Court of First Instance and the Court
of Justice.

It comsiders it necessary to increase the staff
complement of DG TV, responsible for compe-
tition policy, se that the Commission ¢an meet
these requirements in the long term.

Finally, it stresses the importance of applying the
principle of subsidiarity, welcoming the Com-
mission’s new steps along these lines and insisting
that this principle should not lead to a rena.
tionalization of competition policy or to an uneven
application of that policy.

indicated in the Commission’s work programme,
which is submitted to Parliament at the beginning of
each year.

Parliament will also be regularly informed of the
various stages in the Commission’s prograss in
drawing up and implementing legislation and com-
munications. Draft block exemption regulations will
continue to be transmiited to the Chairman of the
Comtnittee on Econemic and Monetary Affairs and
Industrial Policy before they are published in the
Official Journal, ie. before the consultation of
interested parties is launched.

The Commissien is in favour of publishing com-
munications at the draft stage. Here too, it goes
without saying that the reievant Parliamentary Com-
mittee will be informed before publication.

On the guestion of the Council resolution on the
development of a universal service in the telecom-
munications sector, the Cemmission notes the Euro-
pean Parliament’s point of view but reminds the
Parliament that the adoption of resolutions by the
Council is an issue within the exclusive respensibility
of the Council.

The Commission welcomes Parliament’s decision to
hold an annual hearing to assess thc impact of
competition policy and to assist in the drawing up of
proposals. [t remains at Parliament’s disposal if
Parliament considers it necessary to ask for its
assistance.

On the call for a general examination of the goals of
competition policy in the light of a radically changing
environment, the Commission stresses that the
Twenty-third Report on Competition Policy will
examine the links between competition policy and
the White Paper on Growth, Competitivencss and
Employment and, more generally, will look at the
change in the economic environment.

In hilateral relations with most of its trading partners,
the Community has already worked for the introduc-
tion of substantive rules and implementing pro-
cedures to ensure that the markets of the countries in
question are as open as the Community market.
The Commission considers that this pelicy should
continue to be actively pursued, particularly with
regard to Japan, and South Kerea. It intends to do
this using both bilateral channels and those offered
by multilateral organizations.

As for the request for a Green Paper on competition
policy, the Commission would remind Parliament
that the Annual Report on Competition Policy
already serves this purpose. Moreover, the Com-
mission is continually improving the information
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Parliament's resolution

Mr ¥an Miert's respense
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this document provides, making it increasingly for-
ward-looking, with explanations of the policy pur-
sued. The Commission would also stress that, seeing
how widely the report is distributed and discussed, it
very much serves the purpose of a Green Paper.
Finally, if the Commission were 1o produce a
separate Green Paper, it would run the risk of diluting
the message it wishes to convey through its annual
report.

"The Commission is happy to accept any suggestions
10 improve the content and presentation of the annual
report on competition policy.

The Commission shares Parliament’s desire for
maximum transparency and clarity in the application
of competition policy. The measures referred o
above are part and parcel of the Commission’s policy
of improving not only the efficiency of its procedures
but also the transparency of its action. Moreover,
within the scope il has under the budget, the Com-
mission publishes several documents such as the
annuzl report, a series of publications on competition
law, brochures, etc. Taking the need to comrect the
procedural shortcomings identified by the Court of
First Instarce, it should first be pointed out that in
the large majority of cases in which the Court of
First Instance and the Court of Justice detected
procedural errors, the Commission has won the
argument. To appreciate this performance it should
be remembered that these cases often related to
delicate problems which had never been seftled
before.

In addition, where rulings of the Court of First
Instance or the Court of Justice have revealed
shortcomings in its procedural system, the Coml-
mission has taken the following measures 1o remedy
them:

— adoption of revised rules of procedure and
implementing provisions which contain precise
rules on the authentication of acts adopted by the
Commission in the language or languages in
which they are authentic;

— definition and clarification of the right of access
by interested parties and third parties to infor-
mation held by its departments;

— extension of the mandate of the hearing officer
tesponsible for ensuring that the right of interest-
ed partics and third parties to be heard is
respected and for settling any disputes which
may arise while the matter is still before the
Commission; this point is discussed it the
Twenty-third Report on Competition Policy.

1t welcomes Parliament’s proposal that the staff
complement of DG IV be increased.
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Parliament’s resolution

Mr ¥an Micrt's response

8. Merger control thresholds (point 26)

Parliament welcomes the Commission’s recent
communication on this sobject. However, it
regrets that the Commission has decided to post-
pone any decision until 1996 at the earliest.

On the question of the decentralized application of
the Community’s competition rules and respect for
the principle of subsidiarity, the Commission entirely
shares the concern expressed in the Resolution that
renationatization of competition policy and uneven
application of competition law from one Member
State to another should be avoided. Only those
cases of restrictive agreements and practices which
produce their effects essentially within the territory
of one Member State may reasonably be dealt with
by the national avthorities. It is important in this
respect that the power to prant derogations from
the ban on restrictive agreements continues {o be
exercised solety by the Commission.

The Commission considers that the turnover
thresholds in the Merget Control Regulation should
be lowered. Yet it takes the view that making an
immediate propesal to that end would produce no
concrete results and might even jeopardize the
progress made hitherto. The Commission is however
pleased to have Parliament’s support and is counting
on jt when a new proposal is presented to the
Council.
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B — ECONOMIC AND SOCIAL. COMMITTEE

Opinion on the Twenty-second Competition Report

On 9 July 1993, the Commission decided to consult the Economic and Social Committee, under Article 198 of
the Treaty esrablishing the European Economic Community, on the XXlind Report on Competition Policy.

The Section for Industry, Commerce, Crafts and Services, which was responsible for prepating the Commirtee’s
wark on the subject, adopted its opinicn on 3 November 1993. The Rapporteur was Mr Bagliano.

At its 310th Plenary Session {meeting of 24 November 1993) the Economic and Social Committee adopted the
following opinion unanimously:

1. A new context, the slowdown in economic growth

1.1. The Single Market increasingly requires a uniform, clear and consistent competition policy. The
Econcmic and Social Committee shares the Commission’s view that we are living in changed circumstances
resulting from the slowdown in economic growth and the application of the subsidiarity principle and that
competition policy therefore needs new guidelines and greater vigilance.

1.2, The Commissian includes among rhese new guidelines the need to take a dynamic view of markers,
which calls for ‘greater flexibility in adapting to the new situation and staying in tune with the objectives
which the Communiry has ser itself for economic and social cohesion, ...".

1.3. It is with these correct, pragmatic remarks that the Commissicn opens its XXIInd annual report on
Campetition Policy. As usual the Report is a clear document but this time it is even more meticulous and
well-documented.

2. A dynamic view of markets

2.1, The Commirtee considers thar the raquirement to take a dynamic view of markets holds true not only
for competition policy but also for economic operators. By taking account of ‘potential’ comperition in irs
assessment of merger operations, the Commission is following the same strategic approach as companies,
which have always had to be dynamic and look ahead.

2.2, Technical progress — evolving in the direction of grearer flexibility and lower cost — combined with
growing international competition (with the increasingly tangible threat of new players entering the market
as matkers become more and more open) has led to a radical change in corporate market strategies.

The guidelines of anti-trust and competition monitoring policies have gradually changed accordingly.

These guidelines are focusing more and mote on the efficiency of businesses and the economic system as 2
whale and give priority to the strategies of firms rather than te their size or the goods they produce.

Protection or safeguard of rhe ‘market’ — seen as an agglomeration of consumers and producers [of both
goods and services) — is therefore no longer static. It is no longer enough to ban “all’ restrictive agreements,
mergers or take-overs which create more powerful producer groups.

Protection or safeguard of the ‘market’ (i.e. the rules for ensuring healthy, effective competition) must in
future be dunamic: in short, restrictive agreements, mergers and take-overs must be assessed ‘case by case’.

2.3. The pace of change is inereasing, and not only in the economic sphere, and decisions need to be
implemented more swiftly. It is right that all interested parties should be consulted before a decision is adopred,
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but excessively protracted drafting procedures and efforts o achieve consensus, and delays that lack any real
justification, are no longer acceptable.

2.4. [n its 1981 opinion, the Economic and Social Committee made it clear that it was necessary to shape
competition policy on the basis of a realistic view of overall, worldwide interdependence.

The Committee mentions this not merely for the sarisfaction of showing that it has in the past said things that
remain topical today; the Committee feels it useful to recall its past opinions because they are relevant to irs
consideration of the XXIInd report. The quotation should give the Commission further confirmatien of the
usefulness of consulting the Committee — a point which has become increasingly clear recently.

3. The subsidiarity principle

3.1. The Committee agrees with the Comomission in identifying Treaty Arricles 85 and 86 {whose general
applicability to the entire Community marker is confirmed in the self-same Treaty of Rome) as an early
example of the subsidiarity principle: the exclusion from the competition rules of minor agreements, and the
criterion of rthe effect on intra-EC trade, are already a clear and practical illustration of this. The same is also
true of the merger contrel Regulation, which allows the Commission to refer cases to the national authorities.

3.2. At national level, however, Member State legislation designed to safeguard the market and free
competition continues to play a vital and complementary role. In this connection the Economic and Secial
Committee agrees with the Commission that, in order to ensure maximum consistency with Community
legislation, there is a need to push ahead more vigerously with progressive harmonization of national anti-trust
legislarion in order to prevent distortions in intra-Community trade and significant changes in the equivalence
of terms of competition between the Member States, which would undermine the Communiry’s awn
competition policy.

3.3. Moreoever, the situation in many sectors — such as the pharmaceutical industry, on which the
Committee has already delivered specific opinions — shaws for example that there are differences in national
laws and that marked price differentials between Member States can only be tackled at Community level,

34, Inconnection with the allocation of responsibilities between the Commission and the national authorities,
concern might be raised by the Cornmission’s reference in its Annual Report to its ‘limited resources’,

Clearly it is not for this reason, i.e. to lighten irs workload, that the Commission intends to give an increasing
role to the national authorities. The critieria should remain — rightly — both legal and ecenomic, in line with
the rules, practice and pelicy of the Commission,

Precisely because of this concern about ‘limited resources’ the Committee has repeatedly called for the
Competition Directorate-General ta be allocated more staff. Today, even in a period of budget austerity, a
selution could be found by making better use of existing resources. The Maastricht Treaty in any case brings
with it new structures and responsibilities which will inevitably alter the balance of means/ends in some
Directorates-General.

4. The role of the national courts

4.1.  Article 5 of the Treary establishes the principle of permanent, fair cooperation between the Community
and the Member States, However, cooperarion between the national courts and the Commission — now
formalized in the Commission’s notice of 13 February 1993, albeit only in indicative terms — still has to prove
itself,

4.2, Concern arises from the traditional independence of the national courts and the difficulties of carrying
out complex economic assessments which do not fall within the usual sphere of responsibility of conrts of first
instance.

4.3, At all events, cooperation between natiunal courts and the Commission must not be understood as

entailing any ‘renationalization’ whatsoever of the Community’s competition policy, Communiry comperition
laws still need ta be interprered and applied uniformly in all the Member States — something which can be
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guaranteed by the Court of Jusrice— although the national courts should be encouraged to involve themselves
more ¢losely in procedural martters and questions of application.

5. Activities of the Commission

5.1. The Committee recognizes that the Commission was extremely active in 1992, both in handling
individual cases and in approving general measures. The latter included Regulations and notices designed in
particular to encourage certain types of cooperation between firms; measures ro broaden the scope of certain
block exemption Regulations; amf a notice on cooperative joint ventures,

5.2. The Committee urges the Commission to issue official guidelines, in the form of notices spelling out the
stance taken by its departments, as it is they who in practice assess firms® circumstances and action. This
would help to improve the relationship between businesses and the Directorate-General for Competition and
\n{lould slcaleed up administrative procedures and legal proceedings. Indeed, the litigation stage could be
shortened.,

5.3, The Commission is also issuing an increasing amount of information. The Commirtee is particular!y
pleased that it has become regular practice to publish guidelines, codes and draft framewaorks for certain
secrors and problems in the EC Official Journal.

54. The neat if brief presentation of a number of ‘studies” in one of the Annexes is of great incerest and
value. Some of these studies nevertheless deserve more detailed coverage and wider disseminarion. The
Committee is well aware that the complex topic of ‘competition’, embracing as it does all aspects of social
and economic life, civic activities and the activities of individuals, requires thaose responsible for analysing
and raking decisions regarding the implementation of market-regulating provisions to continually update their
professional skills and general culture; this is a splendid investment which is duly reflected in the high qualiry
of the work of those concerned.

6. Coordination of Community policies

6.1. ‘The XXIInd report begins by noting that ‘alengside the establishement of 2 common market, competition
olicy is one of the two great strategies by which the Treaty of Rome sets our to achieve the Community’s
undamental objectives’. Hence competition policy is not *an end in itself’, but an instrument for implementing

the objectives set out in Article 2 of the Treaty of Rome. This was already the view of the Commission in its

first annual report in 1971, and the point was also stressed by the Commirtee in its first opinien in 1981.

6.2. While these repeated affirmations may reassure us as to the source of this provision — Article 2 of the
Treaty — they also Ering a need for consistent action, In the case of competition policy, where the aim is to
pursue the objectives enshrined in the Treaty, this means taking account of a broader context which embraces
all Community policies. Hence the need for coordinarion.

6.3. Inthis respect the Economic and Social Committee has aiready made clear, as far back as its first opinion
of 1981, the need fer ‘close coordination’ with other Community policies.

6.3.1. This need to increase coordination of all Community policies can to some extent be met if appropriate
Commission procedures are used within the Commission ang if all decisions concerning the implementation
of Articles 85 to 93 and the merger control Regulation {notices and decisians) are rigorously adopted by the
Commission acting collectively. Any ‘derogations” could be restricted to the preparatory stage and to internal
administrative measures.

6.3.2. It is not a question of lack of trust in a particular Commissioner or Director-General; on the contrary,
the abovementioned procedure is a practical mechanism for consistently applying the Commission’s full
political responsibilities in the delicate task of monitoring, correcting and stimulating the EC economy in
orc}:ller to promote harmonicus development throughoui the Community and boost economic and social
<onesuon,
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A truly dynamic and flexible competition policy cannot stop short at applying fixed rigid strucrural crireria.
It must be responsive to all aspects of changing economic and social trends, and these are often nor moulded
solely by the behaviour of the individual protagonists.

Each decision thus also acquires a political value, and is 2 marter of ‘Community policy’ in the fullest and
most responsible sense.

7. Competition policy and the consumer

7.1.  The advanrages of the single marker must be allowed to rebound fully on the consumet, as in the final
analysis it is the consumer who should be the ultimare beneficiary of the goals of the Treaty of Rome.

7.1.1.  In order to benefit fully from the single market, consumers must be allowed ro play a more effective
role in the various representative badies; this would also help to boost the speed am:l3 effectiveness of the
monitoring which the Commission already carries our as far as is practically feasible in the light of the
resources available.

In particular, in order to allow consumers’ representatives to play an active part in the application of
competition policy, third parties should be given the widest possible access to dossiers, and allowed reasonable
deadlines for the submission of comments; these deadlines should take account of the need to collect and
analyse relevant data.

7.2, Competition policy must be allowed 1o operate effectively in all Member States, not enly in order to
tackle the problems generated by considrable ditferentials in the prices of goods and services but also to help
break up the monopolies which still exist in cerrain sectors in some Member States and which, in particular,
are actually created by substantial price differentials.

7.3.  The most sensitive sector — and the one which consumers can judge most directly, in terms of end-
price — is undoubtedly the distribution sector {goods and services).

Moreover, the efficiency of the distribution sector also depends on efficient infrastrucrure, which plays a key
role in the transporration of food and energy.

8. Block exemption regulations — Cooperation — Technology transfer —
Cooperative ventures

8.1, The Committee warmly supports the move to extend the scope of the block exemptions allowed by the
chulatmns on specialization agreements, research and development agreements, patent licensing agreements,
and know-how licensing agreements.

8.2, Subject to a maximum market share and turn-over, cooperative and non-concentrative joint ventures
are now alsu to be exempted from Article 85{3) of the Treaty. This fills a gap which in some ways benefited
‘concentrative’ joint ventures subject o the more favourable procedures of Regulation 4064/89.

8.3, Such measures are a practical way of encouraging cooperation between firms.

8.4. The Committee would here stress the close interrelatrion between competition policy and technology
transter, which is conducted largely by means of cooperation, this being the key fearure of the structural
econotnic changes taking place in response 1o the new challenges of international competition. The planned
Regulation on technology transfer is therefore eagerly awaited, since it should enable the Commission 1o act
with greater flexibility and help strike a balance between research and the protection of intellectual property.

‘The Committee recalls its opinion on the XVIIith annual report, which proposed that preparatory studies be
carried out to assess the case for special rules. The Commission has acred upon this.

8.5. Another area where special rules are justified is the cooperative sector, which has its own rotally unique
characteristics,
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8.5.1. Spedific firms should receive specific treatment, especially as regards restrictive agreements and
mergers. This is particularly true of the users’ cooperatives which operate in many sectors {insurance, savings
banks, housing, pharmacies, etc.). Where the intention of such cooperatives is to form a federation and
cooperate on a transnational basis, it is self-evident that they will operate in the interest of the user-owners.
This distinguishing feature — recognized in the draft statute for a Enropean cooperative sociery — prompts
the Cominittee to urge the Commission to adopt a special approach in this matter.

8.5.2. At all events, the Commitree urges the Commission to extend the possibility of exemption from
Article 85(3) to smal! and meidum-sized cooperative-type distribution and crafl: businesses, so as to allow this
important economic gtoup to form effective associations and groupings that will enable them to compete with
the large distribution groups.

9. Merger control

9.1. The Commission views the absence in 1992 of decisions to prohibit mergers, and the rise in the number
of cases where plans were approved after modification, as a welcome development. This is one possible
interpretation, but in some cases it could alse indicate that firms prefer compromise to lengthy, costly legal
proceedings of uncertain outcome.

9.2. The Committee would here reiterate its earlier calls for a more cautious approach ro: dominant pesitions
held by single firms: dominant pesitions held jointly by a number of firms; and the crearion or strengthening
of duopolies and oligopolies. Care must be raken to avoid influencing the market in pointless and perhaps
damaging ways which the Commission irself may not intend. The Commission obviously does nor seek 10
dictate the optimum number of competitors in a given sector. Monitoring and disciplinary measures must be
clearly circumseribed to avoid any tempration or danger of dirigisme.

9.3. While it may be said thar businesses are ‘in general' reasonably satisfied with the application of the
merger control Repulation, there is still plenty of room for improvement, particularly with regard ro
procedures. This has become clear now that the Regulation has been in force for a few years.

9.4. Although the Commitree is fully aware of the efforrs which have already been made, it nevertheless calls
zpen the Commissien to show greater transparency by increasing the quality and quantity of the information
provided to third parties duting the first and second stages. It would also improve transparency, and be very
useful for subsequent discussions if the Commission were to publish the opinions of all the Advisory
Commitrees, and not just that of the Advisory Committee on Concentrations. Press releases should also be
more comprehensive and contain the views of interested parties. The latter should at the very least be sent a
copy of the Preliminary Report.

9.5. The Notice regarding merger and cooperation rransactions under Regulation 4064/89 should also be
updated in the light of new Regulations and subsequent case-law in the area.

10. State aids

10.1. This is undoubtedly a complex and delicate subject, in which regional and temporal aspects (i.e. the
durartion of aid) are interwoven. A given aid may have different implications, and its justificarion be stronger
or weaker, depending on whether it is short, medium or long term. The sacial aspects should also be very
carefully scrutinized in tandem with the regional considerations.

10.2.  The Commission is showing a growing flexibility. Experience shows that ‘case-by-case’ assessment is
more helpful than strict bureaucratic applicarion of rigid mles.

However, the Commission's responsibility in applying a critetion of flexibility here needs to be backed by fair
Z?foperarion from the Member States, so as to ensure that economic and social cohesion is pursued fairly and
ectively.

10.3. Member States’ State aid policies continue to differ markedly, depending to a large extent on the level
of prosperity and hence the resources available. The Commission itself points out that between 1988 and 1990
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the manufacturing industries of the four largest Member States received 79 % of the total amount of State aid
granted to this particular sector in the whole of the Community.

This concentration of Stare aid in the strongest economies is deplorable, particularly in the light of the repeated
calls for cohesion.

10.4. The Committee applauds the regular artention — in the form of periodic reports — which the
Commission devotes 1o this problem, which varies greatly from one sector to the next. Suffice it to consider
the coal, steel and shipbuilding industries. There is a clear conrradicrion between the Commission’s policy of
phased but radical reductions in aid, and che situation in a number of Member States which subsidize certain
industries {e.g. coal) or which levy special energy taxes.

10.5. The Committee remains strongly in favour of a phased reduction in Srate aid, though this must be
pursued with consistent determination, Particular commitmenis and derogations should be rigidly limited in
time-scale and area, and extensions should not be granted. The Commitree is pleased 1o read in the XXI1Ind
Annual Report that the Commission supports the idea clearly repeated in the Committee’s opinion on the
XXIst Annual Report, namely thar Stare aid should be ‘transparent, temporary and degressive’. The Commitree
also urges the Commissian to apply the same rules to public and to private firms, without any form of
diserimination.

10.6. While the cooperation provided for in the Treary on the European Economic Area as regards the
control of State aid is welcome and necessary, the policy of drawing up precise provisions on aid involving
third countries merits even greater approval and encouragement.

106.1. The agreements with the Central and East European nations are a concrete and positive example,
bur the Committee calls for a more determined and prompt response to aberrant State aids which run counter
to the Commission's policy of aligning anti-trust laws more closely.

This may be an ambitious goal, but strict controls are viral.

10.6.2. This combination of aligment and cantrol must, as a mareer of principle, be borne in mind when
dealing with all third countries with which the Community has or seeks to have general or special relarions,
particularly within the ftamework of the common trade policy.

10.7. At all events, the Committee would like 1o see openness abour aid rules on both sides, as this is a
preconditien for fair relations regardless of their exact nature or purpose.

10.8. The Commirtee also wishes to draw the Commission’s attention to the guestion of ‘indirect’ aid, i.e.
concessionary State export credits and export credit guarantees,

It is not only export credirs facilitated by a State which can constitute aid within the meaning of Articles 92
et seq. of the Treaty, but alse — and this problem too seems to have received insufficient consideration —
credits which one State grants another in order directly or inditectly to support its home industry.

10.9. The Commictee is particularly concerned ar the Commission’s admission that it is receiving mare and
more complaints abous failure to notify aid measures. One must ask why national and — perhaps more fre-
quently — regional authorities are not meeting their obligation to notify aid measures in advance. The
Commission may be correct in saying that these complaints demonstrare economic operators’ growing interest
in Stare aid. However, it is also possible that even tﬁe public autharities are poorly informed abour such key
Community subjects as aid, and do not pay sufficient attention to the marter,

11. Competition policy and small and medium-sized enterprises (SMEs)

LL.1.  The Commission should strengchen its SMEs policy, and make this policy more selective so as to ensure
that the aid it authorizes is genuinely calculated to make SMEs more efficient and boost their training, funding
sources and research acrivities.

11.2, Theaim is not to protect SMEs from large firms, but to prevent abuses of dominant positions. Particular
attention needs te be paid here to the phenomenon of concentrations of hypermarkets.

11.3. SMEs play a vital econemic and social role in the Community. Small and medium-sized businesses,
including craft firms, account for 70% of the EC’s employment and turn-over.
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11.4. To help these firms boost their competitiveness in the single market, competition policy must promote
Community cooperation and information instruments, strengthening them and ensuring thae they are
disseminated as widely as possible,

12. Environmental policy and competition policy

12.1. While national and regional environmental legislation is necessary, it must not be used as a pretext for
granting or not granting concessions, or for introducing discriminatory measures. Situations which distore
competition must at all events be avoided. Carefu! ongeing monitoring is needed, with due consideration for
the fact that environmental policy now fignres among the basic policies of the Treaty.

12.2. The Commirtee would highlight the special situation surrounding the transport of oil, as this has
implications for competition and is also important on sacial and safety grounds. In order to cut costs wherever
possible, there is a tendency to sacrifice transport safety, thereby increasing the potential danger of pollution
of sea and ports. The low costs caused not only by inadequate safery equipment and inadequate maintenance,
but also in many cases by the low wages paid to the crews, constitute a clear example of ‘dumping’.

13. Competition policy at international level

13.1. Trade in goods and services between countries, economic areas and continents is growing apace and
increasingly becoming a feature of the economic scene.

The gradual dismantling of tariff and non-tariff barriers, though viral, is not sufficient to achieve effective
liberalization of international trade on the basis of fair terms of competition.

However, ‘freedom’ implies ‘responsibility’.

Greater, more open free competition on a world scale must go hand in hand with heavier responsibility for all
operators: private or public enterprises, governments, international or supranational organizarions.

13.2. It is now generally acknowledged thar all economic developments are partly conditioned by
non-ecenomic factors — especially socia%aspccts, for which everyone bears a mandatory respansibility.

In particular, differences in working conditions and labour regulations in certain third countries, because of
their significant impact on costs, may generate abnormal, artificial discrepancies which are totally alien to the
natural, healthy and effective process of fair economic and productive competition.

13.3. The major challenge — requiring courage and steadfastness — which the Commission must meet
without delay is to reconcile measures devised to safeguard competition effectively at internarional leve! with
Community policies.

This is particularly the case where preferential relations still exist with less-favoured or developing countries.
On no account must such relations cause distortion of trade or unwarranted changes in terms of comperition,

13.4, The current crisis, both within and outside the Communiry, makes this problem a tep priority.

To set in motion a I:u-ocess of economic recovery in these difficult times for the Community and the world at
large calls abave all for a forceful policy encompassing the entire range of the Commission's operational
responsibilities.

13.5. To create new outlets and markets we must foster the conditions needed to enable the economies of
less-favoured countries, or those grappling with the difficulr task of rransforming their internal political and
socio-economic structures, to launch tﬁemselves speedily in international competition on equal terms, borh as
suppliers and buyers, and thus to play a consiructive part in the general integration and sacio-economic
growth process.

13.6. Such a wide-ranging and all-embracing approach must not, however, obscure the need for more incisive

action te harmonize national anti-trust legislation, both within and outside the Community, so as 1o artain
the desired goal of effective, fair international competition.
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Though the Commissicn is already working along these lines, the Committee would urge it 10 press ahead
with grearer conviction and decisiveness.

13.7. Bearing in mind that the Community derives its competence in marrers relating 1o competition policy
directly from the Treaty, the Committee calls on the Commission to frame irs own ‘palicy” regardless of the
delays and discouragement generared by failure in the monetary sector and on the GATT front, 1o quote just
two examples.

14. Conclusions

The competitiveness of Community firms, both within the EC and ar international level, is a sine gua non for
growth and development, besides being indispensable 1o enable other Community policies speedily to recover
their original momentum.

A major drive, backed by firm conviction and a clear vision, is needed to achieve a policy commensurate with
the present challenge.

Now more than ever, Community competition policy must kindle entrepreneurial spirit and initiative while
concurrently expanding the options available ro consumers and hence their powers to select.

A new openness is also needed in international trade.

Businesses must be able to make the choices which suir them, and accept the risks involved, in a climate of
openness that also applies to laws and regulations.

Likewise, consumers — who are playing an increasingly active role on the economic stage — must be kept
more fully informed so that they can make rational chaices. They must therefore have access ta a broader,
more varied and reasonably priced range of goods and services, with optimum quality and safety guarantees.

The Commission must find the resources needed to give its full atrention to these matters 2nd adopt a firmer
stance in the relevant international negotiations.

Daone at Brussels, 24 November 1993,

The Chairman The Secretary-General
of the Economic and Social Committee of the Economic and Social Committee
Susanne Tiemann Simon-Pierre Nothemb
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Reply to the opinion on the Twenty-second Competition Report

Esscntial points

Commission position

1. General

While expressing satisfaction on the habitual clarity
and even more meticulous and well-documented
approach to producing the XXIInd Report, the
Economic and Social Commitcee recognized, in
agreement with the Commission, that the new
context is characterized both by a slowdown in
economic growth and also by the application of the
subsidiarity principle.

2. A dynamic view of competition policy (Point 2)

The Committee, while sharing the opinion of the
Commission on the need for a dynamic view of the
markets, which suggests evolution in the direction
of greater flexibility, suggests also that it should
adopt the same strategic approach as companies, in
taking account of ‘porential’ competition in its
assessment of merger operations. The Committee
adds that it is therefore no longer possible
make enough to ban ‘all’ agreements, mergers or
take-overs which create more powerful producer
groups.

Calling for a speeding-up in the implementation of
the decisions taken, at the same time the Committee
stresses how important and valuable it is that it
should be consulted.
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The Commission takes note of this favourable
opinion and is pleased at the support offered by the
Committee for its competition policy.

The dynamic approach called for by the Commitcee
has for several years been a fundamental element of
the Commission’s competition poticy. In the light
of the complexity of the problem, it would, however,
be difficult vo rely exclusively on companies’ strate-

ies. The size of companies, their economic and
inancial strength, their marker shares and the
structure of the markets concerned continue to play
a major role as criteria for evaluating individual
situations as affected by Articles 85 and 86 and
by the merger control Regulation (4064/89). The
maintenance of ‘competitive structures’ is a major
priority of industrial policy.

Furthermore, the Commission has never banned ‘all
agreements, mergers or take-overs which create
more powerful producer groups’. On the contrary,
it has approved several forms of cooperation,
including exemptions in rhe field of R & D, and bas
widened the conditions for application of cerrain
regulations on block exemptions. Here it sheuld
be recalled that the advantages anticipated from
cooperation may be obtained only if companies can
profit from a truly competitive environment, The
analysis which determines actnal competition in the
market concerned can be performed only if a
dynamic approach is adoprec{'

On the other hand, the Commission has opposed,
and will continue to do so, anti-competition agree-
ments and merger operations which create or
strengthen dominant positions.

Finally, the Commission shares the opinion of the
Committee with regard to the need to speed up its
actions and decisions, while stressing the always
fraitful relationship it has enjoyed with the ESC,
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Essential points

Commissicn position

3. The subsidiarity principle (Points 3.1, 3.2, 3.3
and 3.4)

The Committee shares the opinion of the Com-
mission that Articles 85 and 86 have always been
directed towards observance of this principle. The
same is also true of the merger control Regulation,
which allows the Commission to refer cases to the
national authorities. It is also in agreement with
the Commission en the need to push ahead mare
vigorously with progressive harmonization of
national anti-trust legislation. It also stresses that
the situation in many scctors (for example the
pharmaceutical industry) shows that in addition to
the differences in national laws the marked price
differentials bevween Member States may be tack-
led only ar Community level. The Committee
expresses a certain concern with regard to the
erence to ‘limited resources” by the Commission,
as it refers to the allocation of responsibilities
between the Commission and the national authori-
ties, and it calls for an increase in the staff of
Directorate-General for Comperition.

With regard to subsidiariry, the Commission would
stress that this is a lega) concept which, as applied
in the field of competirion, finds its justification in
the economic concept of efficiency.

With regard to the merger control Regulation, the
Commission feels that the possibility of referring
cases to national authorities, like the existence of
turnover thresholds demarcating the Community
range of authority, is the expression of che principle
of subsidiarity. It considers, however, that given the
level of the present thresholds and in the light of the
progressive integration and dynamic of the markets,
the procedure of reference te national auchorities
would tend to apply only in exceprional circum-
stances. The Commission feels that the threshold
levels are still too high. It notes that some mergers
cannot be dealt with properly by the Member States
and would be better handled ar Community level,
given their Community dimension.

With regard o the progressive harmonization of
national anti-trust legislation the Commission wish-
es ta siress that the Community has managed to
abrain a ‘gentle harmonization' of the policies and
legislation of the Member States with regard to

rotection of competition. The Commission, there-
ore, does not see a need to propese a directive to
the Council based on Article 87. It takes the view,
on the contrary, that any initiative along such lines
would be likely to weaken the current trend in the
Member States which is to adapt national legislation
to the model of the EC’s rules on competirion.

However, the Commission shares the opinion of
the Commitree on the necessity for Community
aCtion in certain sectors, the more sa as competition
policy is one of the pillars upon which te build a
genuine internal market, In the pharmaceuticals
sector there are still major divergences in legislative
and administrative practice of the Member Srares,
in the area of price control. This is one of the
reasons that price differentials, sometimes very
large, remain in existence.

Parallel trade {goods moving from low-price Mem-
ber States into high-price ones} goes some way ta
reducing these differences.

The funection of competition policy is to protect this
parallel trade, and consequently to attack obstacles
to parallel trade which resule either from unilateral
measures taken by companiesin a dominant position
or from agreements or congerted action between
preducers and retailers.
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Essential points

Commission position

4. The role of the national courts (Point 4}

The Commistee raises a number of doubts as to the
implementation in practice of ongeing and fair
cooperation between national courts and the Com-
mission, on the one hand because of the traditional
independence of the national courts and on the
other becanse of the difficulties of carrying our
complex economic assessments which do not fall
within the usual sphere of responsibility of national
courts of first instance.

It takes the view [inally, that cooperaton berween
national courts and the Commission must not
be understood as entailing any ‘renationalization’
whatsoever of the Community's competition
policy.

§. Activities of the Commission and coordination
of Community policies (Points 5.2, 5.4, 6.3)

The Committee urges the Commission to issue
official guidelines, particularly in the form of
‘notices’, spelting out the stance taken by its depart-
ments. With regard to ‘studies’ it feels that some of
them deserve more detailed coverage and wider
dissemination. As for the need for closer coordi-
nation berween all Community policies, the Com-
mittee hopes that all decisions concerning the
application of rules on competition will be adopted
by the Commission acting collectively.
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The Commission has attacked such practices in the
past and will continue to be very vigilant in this
area, the more so as parallel experts into certain
higc{rprice Member States have remained very lim-
ited.

With regard 1o the division of responsibilities
between the Commission and the national authari-
ties, the Commission recalls the intention of Auto-
mec I1, which allows the Commission to set up a
system of priorities based on objective criteria
relating to the relevance to the Community of the
matrer in question.

Finally, the Commission welcomes the Commitree’s
position in favour of an increase in the staff of the
Directorate-General for Competition,

Aware of such difficulties, the Commission will
respond to requests for assistance from national
courts and will also maintain with them an ongoing
dialogue. Uniformity of application of Community
law is ultimately guaranteed by the Court of Justice,
in accordance with Article 177 of the Treaty.

With regard to the risk of ‘renationalization’, the
Commission shares the concerns of the Commitree,
while ar the same time siressing that national
coutrs are often in a better position to undertake
investigations and propose solutions in those cases
for which they have jurisdiction.

The Commission intends to continue its policy of
publishing interpretative notes on the application
of the rules on competition. With regard 1o the
publication and dissemination of studies, the Com-
mission wishes to stress that studies of general
interest are published and are readily available. As
to the other studies, their confidential or particularly
technical pature either does not allow, or does nor
justify, their being published.

With regard to the need for closer coordination, the
Commission would stress that decisions are always
taken in accordance with its rules of procedure and
the final decisions on the substance of the most
important cases are always adopted by rhe Com-
mission acting collectively.
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Essential points

Commission position

6. Competition policy and the consumer
{Point 7.1)

The Committee hopes that consumers will be
able to play a more effective role in the various
representative bodies, and in particular that con-
sumers’ representatives should play an active part
in the application of competition policy.

7. Cooperative ventures (Point 8)

The Committee welcomes the policy of the Com-
mission in this area, in particular the extension of
the scope of the black exemptions, the observance
of the special nature of undertakings in the cooper-
ative sector and, in general, the encouragement of
cooperation between undertakings, in particular in
the area of technology transfer.

The Committee asks the Commission to adopt a
‘special approach” with regard to users* cooperat-
ives, thus taking into account their special c]!:arac-
teristics. It also hopes thae the Commission will
extend the possibility of exemption provided for in
Article 85(3) to small and medium-sized cooperac-
ive type distribution and craft businesses, to enable
this important economic group to compete with
large distribution groups.

The currenr regulations and the constant practice
of the Commission already provide every guarantee
to consumer associations.

Wirth regard to individual matters, consumers may
become complainants and request to be involved in
the procedure.

In such cases, the Commission is obliged to inform
them of the subjecr of the procedure and the status
of the matter, and to give them the opportunity ro
state their views in writing. The Commussion is also
entitled ar any time to invite them to the hearing, if
it considers that this is advantageous for the correct
completion of the procedure.

With regard to legislarion, the current provisions
and the pracrice of the Commission provide for
the publication of projects relatively early in the
procedure. Consutner associations have the oppor-
tunity to express their opinion in wriring.

The Commission is pleased at the favourable
reaction by the Committee to its policy in this area,
and will continue to take intoe account the current
evalutionary process of transformation of economic
siructures,

With regard to users’ cooperatives, it can be said
in general thar the size, role and function of
cooperatives, mutual societies and other similar
organizations vary enormously from one case to
another. As a result, it would no doubr be excessive
to think that control by the users (which itself may
be highly diluted} would justify, on its own, the
application of specific rreatment ro such societies in
the application of rules on competition.

These provisions, on the contrary, offer sufficient
flexibility to allow them to be applied 1o such
undertakings without jeopardizing their special
characteristics.

Maoreover, the Commission is always very attentive
to the particular features of the market under
discussion and of the participants in an agreement,

With regard to trade and craft cooperatives, they
too are very diverse in strucrure and organization.
Under such  circemstances, before  adopting
exempting Regulations for such cooperative under-
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Essential points

Commission pasitien

8. Merger control {Point 9)

The Committee expresses the fear that the fact of
having settled several cases by the non-opposition
procedure ‘after modification’ might reflect a
compromise solution,

With regard to the concept of ‘dominant pasition’,
it recommends a more cautious approach intended
to avoid influencing the market in pointless and
perhaps damaging ways. The monitoring and disci-
plinary measures must be clearly circumscribed to
avoid any temptation or danger of dirigisme.

The Committee takes the view finally that there is
still plenty of room for improvement, particatarly
with regard to procedures, and calls upon the
Commission to show ‘greater transparency’, It
also wishes that the opinions of all the Advisory
Committees, and not just that of the Advisory
lC'tlz.lm‘;nit(ee on Cencentrations, should be pub-
ished.
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takings, the Commission relies on the experience it
has gained in dealing with individual cases. This
experience does not yerexist with regard tocooperat-
ives,

However, the Commission, in its evaluation of
specific cases of commercial cooperation agree-
ments, will take care to apply the exemption
instcrument, provided thar these agreements observe
the conditions in Arricle 85(3), Moreover, provided
that the conditions of the notice on small-scale
agreements are observed, this notice means in
practice that Atricle 85(1) is not applied.

In expressing a positive reaction to the fact that in
1952 there had been nodecisions to prohibit mergers,
the Commission wished to express the fact that a

rohibitien, as a means of merger conrrol, should

¢ applied only in exceptional cases, those in
which no alternative solution to the problem of
competition had been found, either because it was
not possible owing to specific features of the
operation, or because it was not desired by the
parties to it.

As the Economic and Social Committee recognizes,
there can be no question of the Commission’s
demonstrating any dirigisme whatsoever through
merger control. The solutions proposed by the
parties may indeed prove to be complex in certain
transacrions, but their purpose is only to permit the
retention of effective competitien,

With regard to improving procedures, rights of
third parties and rransparency, the Commission
intends to make public the opinion of the Advisory
Commitree at the time the decision is taken. It also
intends to make known the undertakings companies
plan to give before these are accepred by the
Commission, so that the opinions of third parties
may be gathered.

The Commission also intends to adopt and publish
Interpretative notices on certain topics such as the
definition of the concept of merger, the calculation of
turnover and the concept of enterprises concerned.
The notice on mergers and cooperation operations
will be updated and republished. All of these items
are in the Commission's report to the Council on
the application of the merger control Regulation
{COM(93) 385 final amended by COM(93) 385
final/2).

The Commission will ensure that press releases are
carefully drafred.
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Essential points

Commission position

9. State aids (Point 10}

The Committec is pleased by the ongoing attention
which the Commission devates 1o the problem of
State aids, in particular irs awareness of the differ-
cnt aspects (temporal, disparites between the situ-
ation of Member States, scctoral differences) which
go towards making this a complex and delicate
question.

It supports the objective of a progressive reduction
in State aid, and urges that tﬁe same rules should
be applied to public and private firms, without any
form of discrimination.

It alse proposcs to approve and encourage the
application of a policy with regard to third
countries which will have the objective of providing
specific and explicit provisions on aid. It therefore
looks for a reciprocal transparency in che respective
legistations on aid.

As for the publicarion of opinions of the Advisory
Committees other than the Advisory Committee on
Concentrations, this idea currently comes up against
the canfidential nature of the consultations provided
for in Article 10{6) of Regulation No 17. In conse-
quence, publication of such opinions would require
a revision of this Regulation.

The Commission welcomes the opinion of the
Committee with regard to the ongoing atrention
which it applies to this aspect of competition palicy.
The Commission shares the concern of the ESC
with regard to the concentration of a large portion
of aid in the four largest Member States, which runs
counter to the obiective of economic and social
cohesion.

It was in order to reverse this trend that the
Commissions systematically re-examined, starring
in 1990, all the rules in force in the Member States,
so as 1o eliminate general investment aids outside
those regions c]igib?e for regional aid, and adopted
in 1992 a legislative framework for aid 10 SMEs
which strictly limits such aid in the most prosperous
regions. The strict criteria applied to restructuring
aids, of which there are large numbers during the
current crisis period, are the result of the same logic,

As for the subsidies to the coal industry of cerrain
Member States, the Commission recalls thar its
authorization decisions are stricely subordinate to
appropriate conditions of degressivity and restruc-
turing which aim, specifically, to reduce such aids
as the ESC suggests,

Finally, the Commission is actively pursuing its
policy aimed at ensuring that the rules on State aids
are applied with the same strictness to public firms
as to private firms. Following the invalidation by
the Court of Justice of the Commission’s 1991
Communication on this subject, the Commission
immediately adopted an amendment to che 1980
Directive on transparency between Member States
and their public undetrakings, so as to give an
appropriate legal basis for the obligation on major
public underrakings in the manufacturing sector to
tssue annual reports.

The Commission fully recognizes the absolure
necessity of ensuring strict control of Stare aid, not
only within the Union but also in the context of
relations with third countries. This approach has in
fact been followed for the EEA Agreement and also
for the European and interim agreements with
Poland, Hungary, the Czech Republic, Slovakia,
Romania and Bulgaria,
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Esscntial points

Commission position

The Committee also draws the attention of the
Commission to ‘indirect’ aid, in other words con-
cessionary export credits, export credit gnarantees
and credits granted by onc State to another.

The Committee wonders about the causes of the
failures to meet the obligation to give prior notifi-
cation of aid measures, and is particularly con-
cerned 1o note the increase in complaints dealing
with non-notified aid measures.

10. Competition policy and SMEs (Point 11)

The Committee feels that the Commission should
strengthen its SMEs policy, in particular to protect
them against abuses of dominant positions by large
companics. In this connection, it suggests that
particular attention should be paid to the phenom-
ena of concentrations of hypermarkets.
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The Commission also intends to pursue its relations
with other countries in the same manner, given the
need te ensure as far as possible strict surveillance,
harmonization of relevant legislation, transparency
and above all the effective implementation of the
relevant provisions.

With regard to ‘indirect aid’, the Commission is
currently preparing guidelines on Stare aid in the
area of insarance for short-term export credits. The
question of ‘State to State’ credits is interesting and
will be examined, but Article 92 applies only if the
State aid favours certain production enterprises.

With regard to the problem of non-notified aid
measures, it js perhaps not surprising that com-
plaints addressed to the Commission should be
more numerous than in the past.

The distoring effects of State aids are more clearly
felt now that the Single Market is in place. Fucther-
more, the provisions on State aids are better
understood, through the numercus efforts made
by the Commission to increase transparency and
through the publication of guidelines and individual
decisions. The Court of First Instance and the Court
of Justice have also clarified the position of the
complainants in the Commission's administrative
procedure. In any event, the cases of non-notified
aid measures were fewer in 1993 than in 1992,

The Commission welcomes the artention given to
the situarion of the SMEs and recalls that irs role is,
in fact, to be vigilant and to exercise surveillance
on the possibiliries of abuse by rhe large companies,
in awareness of the fact thar the econemic system
requires a nerwork of small and medium-sized
enterprises, contributing to healthy comperition
within the system.

A Commission inquiry is in hand to determine
whether the grouping of certain retailers set up 1o
undertake joint negotiations with the manufacturers
on prices and the conditions relating to them is
compatible with the law on comperition. Some
cooperation agreements between chains of super-
markets could pose problems of purchasing power,
in particular with regard to their small and medium-
sized suppliers in the food sector.

Even if the development of large-scale distribution
may have beneficial consequences for the final
consumer in terms of price, it is evident that
this phenomenon creates a movement towards
concentration upstreatn at the distribution level, If
this movement continues, it entails a genuine risk
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11. Environmental policy and competition policy
{Point 12)

The Commictee wishes the Commission to under-
take careful ongoing monitoring of national
measures which might be used as a pretext for
granting concessions or introducing discriminatory
measures. It would also like to sce safety problems
taken into account, in particular with regard to the
transport of oil, within the policy of liberalization
of the sector.

12. Competition policy at international level
{Point 13}

The Committee notes that the gradual dismantling
of tariff barriers, though vital, is not sufficient
1o achieve effective liberalization of international
trade on the basis of fair terms of competition.
There is a need to ensure compatibility of actions
taken to safeguard competition cffectively at inter-
national level and Community policies with a
strategic vision which must be global enough, but
which must not obscure the need for Community
competition policy to act, in particular, in favour
of more incisive action to harmonize national
anui-trust legislation.

Finally, the Committec urges the Commission 10
develop its own ‘policy’ and frame it regardless
of the delays andP discouragement generated by
international developments.

of an ultimate situation of shared-out markets,
imprisoning medium and small-scale suppliers and
consumers alike. In the longer term, this movement
could even result in an increase in prices. The
Commission therefore remains vigilant.

The Commission is aware of the close links between
application of competition policy and protection
of the environmenr. In the XXIlIrd Report on
competition policy, one chapter will deal with this
particular problem.

From a general point of view, considerations on the
environment already derermine derogations from
the application of the policy on aid and from
Article 85, In December 1993 the Commission
adopted guidelines on aid for environmental protec-
TLon.

A sound environmental policy, furthermore, needs
effective competition which can stimulate com-

anies to look for means of production and distri-
Eution which are more compatible with susrainable
and environment-friendly development. Inthe safety
area, the Commission has always supported the
idea that the introduction of competition into the
transport sector must not be at the expense of safety.

The Commission agreesthat theincreased liberaliza-
tion of international trade must nor take the
form of an absence of regulation of international
commercial transactions. In a situation where
enterprises from the entire world compete on most
of the major international markets, there is a need
to take measures to define the rules of the game.
The mote so since restrictive commercial practices
and private economic structures may seriously
impede international trade, If effective measures are
not taken against such obstacles, they may cause a
distortion of trade flows and harm the liberalization
of trade which is the objective of the reduction in
tariff and non-tariff barriers,

In its White Paper on growth, competitivenass and
employment, published in December 1993, the
Comimission recommends that the dual approach
of the Community in favour of liberalization of
trade should be followed by the international
community. Since tariff and non-taritf barriers no
longer constitute a major obstacle to internaticnal
trade in most sectors, the Commission takes the
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view thar the second part of this approach, namely
the elimination of private obstacles to trade, should
be developed.

Consequently, the Commission considers that the
installation of rules governing the problems of
competition is a priority. The ideal situation would
be for these rules to be agreed ar multilateral level
in order to make them as widely applicable as
possible. This is somewhat of a long-term pracess,
which is why, in the shert term, the Commission
intends to pursue its policy of seeking an agreement
on a system of murual consultation and cooperation
with the other bodies responsible for comperirion.
The Commission has already concluded such an
agreement with the American authorities. Others
could follow if the EC-USA Agreement, currently
under examination by the Court of Justice, is
recognized as valid.
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Annex Il — Provisions relating to rules of substance or
procedural rules

A — Competition policy towards enterprises

Commission Regulation (EEC) No 1617/93 of 25 June 1993 — scheduled air services and slot
allocation at airports {OJ L 155, 26.6.1993, p. 18).

Corrigendum to Commission Regulation {EEC) No 1817/93 of 25 June 1393 (OJ L 15, 18.1.1994,
p. 20).

Notice concerning procedures for communications to the Commission pursuant to Articles 4 and
5 of Commission Regulation {EEC} No 1617/93 of 25 June 1993 (0J C 177, 29.6.1993, p. 6).

Commission Regulation (EEC) No 1618/93 of 25 June 1993 amending Regulation (EEC) No 83/91
— computer reservation systems for air transport services {OJ L 155, 26.6.1993, p. 23).

Commission Regulation (EC) No 3652/93 of 22 December 1993 on the application of Article 85 (3)
of the Treaty to certain categeries of agreements between undertakings relating to computerized
reservation systems for air transport services {OJ L 333, 31.12.1893).

Commission Regulation {EC} No 3666/93 of 15 December 1993 amending Regulation No 27 and
Regulations {EEC} No 1629/69, {EEC} No 4260/88, {(EEC} No 4261/88 and (EEC) No 2367/90 with a
view to implementing the competition provisions laid down in the Agreement on the European
Economic Area (OJ L 336, 31.12.1993, p. 1).
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Commission Regulation (EEC) No 1617/93 of 25 June 1993 on the
application of Article 85 (3) of the Treaty to certain categories of agreements
and concerted practices concerning joint planning and coordination of
schedules, joint operations, consultations on passenger and cargo tariffs

on scheduled air services and slot allocation at airports

OJ L 155,26.6.1993

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

hlichi

Having regard 10 the Treaty
Economic Community,

Having regard to Council Regulation {EEC) No 3976/§7
of L4 December 1987 on the application of Article §5 (3)
of the Treaty to certain « irs of agr and
concerted practices in the air transport sector('), as last
amended by Regulation (EEC) No 411/92{5, and in
particular Article 2 thereof,

Having published 2 draft of this Regulation (9,

Having consulted the Advisory Committee on Agree-
ments and Dominant Pesitions in Air Transport,

Wherens :

(1) Regulation {EEC) No 3%76/87 empowers the
Commission te apply Article 85 (3) of the Treary
by regulation to centain categories of sgreements,
decisions or concentrated practices relating directly
or indirectly to the provision of air transport
services,

(2)  Apreements, decisions or concerted practices

concerning joint plannmg and coerdination of

schedules, joint o 1 15 on tariffy

and slot allocation at a.lrportx wre lisble to restrict

competition and affect trade between Member
States.

{3  Joint planning and coordination of the schedule of
an air service can help to ensure the maintenance
of services at less busy times of the day, duting less
busy pericds or on less busy routes, and to develop
onward connectiens, thus benefiting air transport
users. However, any clauses concerning extra flights

)0}N0L374 3L 12 1987, p. 9.
{3 O] No L 240, 24, 8. 1992, p. 19,
{) ©F No C 253, 30. 5. 1992, . 5.

4}

&)

207

must not requice the approval of the other parties
or involve financial lties. The

must also allow pemes to withdraw from them a1
reasonably short norice.

Arrangements whereby a smaller airline receives
marketing and financial suppert from another
airlize may help that smaller airline o operate air
services on new or less busy roures. However, in
erder to avoid restrictions which are not indispen-
sable to the attainment of that aim, the duration of
such joint operations must be limited to the time
necessary to gain sufficient commercial standing.
The block exemption must not be granted to joint
operations where both parties could reasonably be
expected to operate the air service independently.
Those conditions sre without prejudice to the
possibility, in appropriate cases, of an appilication
made under Anticle 5 of Council Regulation (EEC)
No 3975/87 (%, as last amended by Regulation
(EEC) No 2410/92 (7], with a view to obtaining zn
individual exemption where the conditions are not
met or where the parties need to extend the dura-
tion of the joint operation. In particular where the
parties wish to aveil themselves, a joint operation,
through of the market access opportunities created
by Council Regulation (EEC) No 2408/92 (8 on
routes which are neither new nor less busy, but
which otherwise fulfil the conditions set forth
herein, an individual exemption may be warranted.

Consultations on | and cargo tariffs may
contribute to the peneralized acceptance of interli-
nable fares and rates to the benefit of air carriers as
well as air transport users. However, consultations
must not exceed the aim of facilitating interlining,
Councit Regulaticn (EEC) No 2409/92 of 23 July

No L 374, 31. 12. 1987, p. 1.
No L 24p, 24. 5. 1992, p. 18
No L 240, 24, 8, 1992, p. 8.
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%

1992 on fares and rates for air services ('), is based
on the praciple of free pricing end therefore
increases the possibility of price competition in air
teansport. Hence, competition may not be elimi-
nated thereby. Consultati L air carriers
on passenger and cargo tariffs may therefore be
permitted for the time being, provided that they are
limited to fares and rates which give rise to actual
inteelining, that the participation in such consulta-
tions is optional, that they do not lead to an agree-
ment in respect of fares, rates or related conditions,
that in the i of transy y the Ct

sion and the Member States concerned can send
observers to ther, and that air carriers participating
in the consultation mechanism are obliged to inter-
line with all other carriers concerned, at the tarifts
applied by the carying airline for the tariff cate-
gory under discussion.

The Commission will reassess the effects of tariff

vonsultations on price competition in the light of
the operation of Regulation (EEC) No 2409/92 and
in the light of the development of the Community
air transport industry, and may make appropriate
changes to the ption in the course of its life-
Hme ;

Arrangements on slot allocation at airports and
airport scheduling can improve the wtilization of
afrport capacity and airspace, facilitate air-traffic
control and help to spread the supply of air trans-
post services from the airport. However, if competi-
tion is to be eliminated, entry to congested airports
must remain possible. In order to provide 2 satis-
factory degree of secucity and transparency, such
arrangements can only be accepred if all air carriers
concerned can participate in the negotiations, and
if the allocation is made on a non-discriminatory
and transparent basis.

In accordance with Article 4 of Regulation (EEC)
No 3976/87, this Regulation should spply with
retroactive effect to agreements, decisions and
concerted practices in existence on the date of
entry into force of this Regulation, provided that
they meet the conditions for exemption set out in
thiz Regulatien.

In conformity with Article 7 of Regulation (EEC)
Mo 3976/87, this Regulation should also specify
the circumstances in which the Commission may
withdraw the block exemption in individual cases.

No applications under Article 3 or 5 of Regulation
{EEC) No 3975/87 need be made in respect of

{) OJ No L 240, 24. 8. 1992, p. 15.
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agreements automatically exempted by this Regula-
tion. However, when real doubt exists,
undertakings may request the O ission to
declare whether their arrangements comply with
this Regulation.

{10)  This Regulation js without prejudice to the applica-
tion of Article 86 of the Treaty,

HAS ADOPTED THIS REGULATION :

TITLE I

EXEMPTIONS

Article 1

Pursuant to Article 85 (3) of the Treaty and subject to the
provisions of this Regulation, it is hereby declared that
Asticle 85 (1) of the Treaty shall not apply to agreements
between undertakings in the air transport sector, decisions
by associations of such undertakings and concerted prac-
tices between such undertakings which have as their
purpose one or mare of the following :

Aul.

— jeint planning and coordination of the sch of an
air service between Community airports,

— the joint operation of a scheduled air service on a new
or on a low-density route between Community
airports,

— the holding of consultations on tariffs for the carriage
of passengers, with their baggage, and of freight on
scheduled air services between Community airports,

— slot-allocation and airpest scheduling in so far as they
concetn air services between airports in the Commu-
nity.

TITLE I
SPECIAL FROVISIONS

Article 2

Special provisi for joint planning and lination of
schedules

The exemption concerning joint planning and coordina-
tion of the schedule of an air service shall apply enly it
the following conditions are met:
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(a) the planning and coordi

(i} to ensure by means of a non-binding arrangement
a satisfactory supply of services at léss busy times
of the day, during less busy periods or on less busy
foules ; or

{ii) to establish by means of a binding armangement
schedules which will facilitate intecline connec-
tons for passengers of freight between services
operated by the participants and minimum capa-
city te be provided for such schedules:

{b) the agreements, decisions and concerted practices do
nat include arrangements such as o limit, directly or
indirectly, the capacity to be provided by the partici-
pants or to share capacity;

{c) the agreements, decisions and concerted practices de
not prevent carriers taking part in the planning and
coordination from introducing additional services,
without incuming penalties and  without being
required to obtain the approval of the ather partici-
pants ;

{d} the agreements, decisions and concerted practices do
not prevent carriers from withdrawing from the plan-
ning and coordination for future seasons without
penalty, on giving notice of not more than three
months” notice to that effect ;

¢} the agreements, decisions and conce ractices do

(e} the decisi d rted practices d
not seek to influence the schedul dopted by
carriers not patticipating in them,

Article 3

for joint op

The exemption conceming the joint operation of an air
service shall apply only if the following conditions are
met :

(a) the joint operation concerns the sharing, by one air
carrier, of the costs and revenues of another air carrier
in respect of a scheduled air service which the latter is
operating ;

{b) (i) theree was no direce aic service between the two
sitports concemed during all of the four eraffic
seasuns preceding the beginning of the joint
Operation ; or

{ii) the capacity on the route covered by the joint

operation does not exceed 30 000 seats per year in
cach direction ; this capacity may be doubled on

routes of over 750 kilometres on which there is at
most a twice-daily direct air service;

{c} the air carrier operating the air secvice offers a capa-
city, in addition to the jointly operated air service, of
to more than 20000 seats per year ar one of the
aitports imvolved ;

(d) the revenues from air transport within the grogra-
phical scope of this Regulation for the air carvier
operating the air service and for any other air carriecs
which directly or indirectly participate in a controlling
shareholding in the operating air camrier, do not
exceed ECU 400 million per year;

neither party is prevented from operating additional
aif services on its owm account between the two
sirports concemned nor from independently determi-
ning the fares, capacity and schedules of such air
services ;

(€

L

() the duration of the joint operation does not exceed
three years:

(g) cither party can terminate the joint operation on
giving notice of not more than three months, to
expire at the end of a traffic season.

Article 4

Special ixi for lati on and
curgo taniffs

L. The exemption concerning the holding of consulta-
tions on passenger and cargo tariffs shall apply only if the
following conditions are met : .

(e} the participants only discuss air feres and cargo rates
10 be paid by air transport users directly to a participa-
ting air carrier or to its authorized agents, for carriage
95 passengers or for the airport-te-airport transport of
freight on a scheduled service, as well as the condi-
tions relating to those fares and rates. The consulta-
tions shall not extend to the capacity for which such
tariffs are to be available ;

{b) the cansultations give tise to interlining, that is to say,
air transport users must be able, in respect of the types
of fares or rates and of the seasons which were the
subject of the consultations :

(i) to combine on a single transportation document
the service which was the subject of the consulta-
tions, with services on the same or on connecting
routes operated by other air carriers, whereby the
applicable fares, rates and conditiens are set by the
airline(s) effecting carriage ; and

COMP. REP, EC 1983
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_ (3i) in so far as is permitted by the conditiens gover-
ning the initial reservation, to change o reservation
on a service which was the subject of the consulta-
tions onto a service on the same route operated by
another air carrier at the fares, rates and conditions
applied by that other carrier;

provided that an air carrier may refuse to allow such
combinations and changes of reservation for abjective
and discriminatory of & technical or
commercial nature, in particular where the air carrier
effecting carmiage is concerned with the credi worthi-
ness of the air camier who would be collecting
payment for this carriage ; in such case the latter air

carrier must be notified thereof in writing ;

{c) the passenger or <arge tatiffs which are the subject of
the consultations are applied by padicipating air
carriers without discrimination on grounds of passen-
gers nationality or place of residence or on ground of
the origin of the freight within the Community ;

{d) participation in the consultations is voluntary and
open to any air carrier who operates or intends to
operate direct or indirect services on the route
concerned ; :

{#} the « ltations are not binding on participants, that
is to say, following the consultations the participants
retain the right to sct independently in respect of
passenger and carge tariffs;

{f) the consultations do not entzil agreement on agents’
temuneration or other elements of the rariffs
discussed ;

(g} where filing of tariffs is required, cach participant
individually files each tariff which was not the subject
of the consultations, with the competent authorities of
the Member States concerned ; in 50 doing it may act
itself or through its filing agent or through its general
sales agent.

2 {a) The C ission and the Member States concerned
shall be entitled to send observers to tanff consul-
tations. For this pucpose, air carriers shall give the
Member States concerned and the Commission the
same notice as is given to participants, but not less
than 10 days’ notice, of the date, venue and subject
matter of the consultations.

{b) Such notice shall be given:

{i) to the Mcmber States concerned according to
procedures to be established by the competent
authorities of those Member States

fii} to the Commission according to proceduces to
be published in the Official Journal of the
European Communities

COMP. REP.EC 1883

() A full report on these consultations shall be

bmitted to the C jssion by or on behalf of

the air caeriers involved at the same time as it is

submitted 1o participants, but not [ster than six
weeks after thase consulations were held.

Article 5

Special provisions for stot allocation and airport sched-

1.

uling

The exemption concerning slot allocation and

airport scheduling shall apply only if the following condi-
fions are met:

{a)

b

()

&

=}

the consultations on slot allocation and airport sche-
duling are open to all air carrjers having expressed an
interest in the slots which are the subject of the
consultations ;

tules of priority are established and supplied without
discrimination, that is to say that they neither directly
nor indirectly relate to carvier identity or nationality or
category of service, take into account constraints or wir
teaffic distribution rules laid down by competent
national or intemational authorities and give due
consideration to the needs of the travelling publics
and of the aitpost cencemed. Subject 1o paragraph {d)
such rules of priotty may take account of rights
acquired by air carriers through the use of pacticular
slots in the previous corresponding season

the rules of priority, once established are made avai-
lable on request to any i d party:

new entcants as defined in Aricle 2 (b) of Council
Regulation (EEC) No 95/93 () are allocated 5¢ % of
newly created or unused slots and slots which have
been given up by a carrier during or by the end of the
season ot which otherwise become available, to the
extent that these new entrants have outstanding slot
requests ;

air carriers participating in the consultations have
access, at the time of the consultations at the latest, 1o
information relating to:

— historical slots by aitline, chronologically, for all
air carriess at the airport,

— requested slots {initial submissions) by air carriers
and chronologically for all sir carrers,

1 OJ Mo L 14, 22 1, 193}, p. L
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— allocated siots, and outstanding slot requests listed
individually in chronological ordes, by air cartiers,
for air carriers,

—_ ining slots 3

— full details on the criteria being used in the alloca-.
Hon.

I a request for slots is not accepted, the air carrier
coticerned shall be entitled ¢o a statement of the
reasons therefor.

2 (s) The C and the Member States concerned
shall be entitled to send observers to consnltations
on slot allocation and sirport scheduling held in the
context of a multiiateral meeting in advance of each
season. For this purpose, air carriers shall give the
Member States concerned and the Commission the
same notice a5 is given to participants, but not less
than L0 days’ notice, of the date, venue and subject
matter of the consultations.

{b) Such notice shall be given :

{i} to the Member States concerned according to
procedures to be established by the o
autherities of those Member States ;

{ii) to the Commission accerding to precedures to
be published in the Official Jowrnal of the
European Communities

TITLE 11
FINAL PROVISIONS

Article 6
Withdrawal of the block exemption
The Commission may withdraw the benefit of the block
ption under this Regulation, p 1o Article 7 of
Regulation {EEC) No 3976/87 where it finds in a parti-
cular cose that an agreement, decision or concerted prac-

tice pted by this Regulation nevertheless has certain

cffects which are incompatible with the conditions laid

down by Anicle 85 {3} or are prohibited by Article 86 of
the Treaty, and in particular where : :

{i) there is no effective price competition on any route
of group of routes which was the subject of tariff
consultations. In such cases the benefit of this Regu-
lation shall be withdrawn in respect of the air carriers
which participated in the tariff consuliwtions concer-
ning such routes;

{ii) an air service which is jointly operated under Article
3 is not exposed to effective competition by direct or
indirect air transport services between the two
airports connected or between nearby airports, or by
other modes of transport which offer speed, conveni-
ence and prices comparable to air 1 b
the cities served by the two airports connected. In
such cases the withdrawsl of the benefit of this
Regulation shall be in respect of the jointly opemted
service in question ;

{iii) the operation of Asticle 5 has not enabled new
entrants te obtain such slots as may be required at a
congested airport in order to establish schedules
which enable those carriers to compete effectively
with established carriers on any route to and from
that airport, and where competition on those routes is
thereby substantially impaired. In such cases the

ithdrawal of the benefit of this Regulation shall be
in respect of the slot allocation at the irpart in ques-
tion,

Article 7
This Regulation shall enter into force on 1 July (993,
It shzll apply until 30 June 1998,

This Regulation shall apply with retroactive effect to
agreements, decisions and concerted practices in existence
when it enters into force, frem the time when the condi-
tions of application of this Regulation were fulfilled.

This Regulation shall be binding in its entirety and directly applicable in ail Member

Stares,

Done at Brussels, 25 June 1993,

For the Commission
Karel YAN MIERT

Member of the Commirsion
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Corrigenda

Corrigendum to Commission Regulation (EEC) No 1617/93 of 25 June 1993
on the application of Article 85 (3) of the Treaty to certain categories of
agreements and concerted practices concerning joint planning and coordination
of schedules, joint operations, consultations on passenger and cargo tariffs

on scheduled air services and slot allocation at airports

OJL 15, 26.6.1993

Puge 18, preamble, fousth recital, 20th line:
for:  “.,  joint opention, through of the market scoess A

read: *.. . through a joint operation, of the market access ...
Page 19, preamble, sixth recital, sixth line:

for: ... if competition is to be eliminated ...,
read: *... if competition is not to be eliminated ...
Page 20, Article 2 {a) (i), thied line:

for: ... far passengers of Reight A

read: .. for passengers or freight ..

Page 20, Article 2 {d}, luat line:
delete;  ‘notce’.
Page 22, Asticle & (i), fourth line:

for: ... in sespect of the air cartiers which participated ..,
read: *..in sespect of the toute or group of routes in question, and from the air cagriers which
participated ...\
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Notice concerning procedures for communications to the Commission
pursuant to Articles 4 and 5 of Commission Regulation (EEC) No 1617/93 of
25 June 1993 on the application of Article 85 (3) of the Treaty to certain
categories of agreements, decisions and concerted practices concerning joint
planning and coordination of schedules, joint operations, consultations on
passenger and cargo tariffs on scheduled air services and slot allocation

at airports (1)

O] C 177, 29.6.1993

The Commission herehy informs underakings in the air transport sectar that the procedures to
be observed by them for « ications 1o the Commission are as follows:

— air carriers interested in holding consultations on tariffs, on slot allocation or on airport
scheduling are requested to notify the Commission of the date, venue and subject macter of
the consultations by fax to the following number: (32 2) 295 36 £5,

— reporss on tariff consultations should be sent by ordinary mail to:

Commission of the European Communities,
DG [V/D/3,

200 rue de la Loi,

B- 1049 Brussels.

' O} No L 155, 26. 6. 1993,
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Commission Regulation (EEC) No 1618/93 of 25 June 1993 amending
Regulation (EEC) No 83/91 on the application of Article 85 (3) of the
Treaty to certain categories of agreements between undertakings relating to
computer reservation systems for air transport services

O] L 155, 26.6.1993

THE COMMISSION OF THE EUROPFEAN COMMIUNITIES,

Whereas it is o ient, theret to in force

Regulation (ERC} No 83/91 for a short period,

Having regard to the Treaty estabiishing the Burop
Economic Cemmunity,

Having regard ta Council Regulation (EEC) No 3976/87
of 14 December 1987 on the application of Article 85 (3)
of the Treaty to certain categories of agreements and
concerted practices in the air transport sector ('), a5 last

amended by Regulation (EEC) No 2411/92(), and in

particular Article 2 thereof,

Whereas Commission Regulation {EEC) No 83/91 (), a5
amended by Regulation (EEC) No 3618/92 (%, expires on
30 fune 1993;

Whereas the Council is expected to adopt scientific rles
on computer reservation systems () in the near future;

Whereas it is desirable to take into account those future
Council rules when establishing the final text of the block
exemption to be applied after 30 June 1933(9;

HAS ADOPTED THIS REGULATION :

Article 1
In Article 13 of Regulation (EEC) Ne 83/91, the date
'30 June 1993’ shali be replaced by '31 December 1993",
Article 2

This Regulation shall enter into force on 1 July 1993.

‘This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brossels, 25 June 1993.

m oi No L 374, 31. 12. 1987, p. 0.

() O] No L 240, 24 B. 1992, p. 19.

{h ©] No L 10, 15. 1. 1991, p. 9.

{7 O] No L 367, 16. 12 1992, p. 16

go No C 56, 26. 2. 1993, p. 28.
0] No C 253, 30. 9. 1992, p. 1L,
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Far the Commaision
Karcl VAN MIERT

Member of the Commistion
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Commission Regulation (EC) No 3652/93 of 22 December 1993 on the
application of Article 85 (3) of the Treaty to certain categories of agreements
between undertakings relating to computerized reservation systems for air

transport services

OJ L 333, 31.12.1993

THE 'COLM‘.‘SSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Tresty establishing the Europ
Community,

Having regard te Council Regulation (EEC) No 3976/87
of 14 December 1987 on the application of Article 85 (3)

of the Treaty to categarics of ag and
concerted practices in the air transport sector (%), as lasta
amended by Regulation {(EEC) No 2411/92(3, snd in
particular Article 2 thereof,

Having published » draft of this Regulation {7,

Having ¢ lted the Advisory C on Agree-
ments and Domi Positions in Air Transpor,
Whereas :

(1} Regulation (BEEC) No 3976/87 empowers the
Commission to apply Article 85 (3) of the Treaty
by regulation 1o certain categories of agreements,
decisions and concerted practices relating directly
or indirectly to the provision of gir transpart
services.

()  Commission Regulation (EEC) No 83/91 (), as last

ded by Regulation (EEC) No 1618/93(),

grants a biock excmption to certain agreements

blishing computerized  reservation systemns,

providing they satisfy the conditions imposed by

that Regulation. The block exemption expires on
31 December 1993.

(3} Agreements for the purchase, develop
ment and ion of computerized reservation
¥ Tating to ti bling, reservations and

8 O] No L 374, 31. 12, 1967, p o

O] No L 240, 24. 8. 1992, p. 1.

A O] No C 253, 30, 2. 1992, p- 1L

O] No L 10, 15. 1. 1951, p. 9.
{5 O) No L 155, 26. 6. 1993, p. 23,

ticketing wre iiable to restrict competition and

. offect trade between Member Siates.

4

Computerized rescrvation systems (CRS) can render
useful services to sir carriers, travel agents and air
travellers alike by giving ready sccess to up-to-date
and detailed information in particular sbout flight
possibilitics, fare options and seat availability. They
can also be used to make reservations and in some
cases to print tickets and issuc boarding passes.
They thus help the air traveller to exercise choice
on the basis of fuller information in order to meet
his travel needs in the optimal H 3
in order for these benefitn to be obtained, flight
schedules and fares displays must be ss complete
and unbiased a5 possible.

The CRS market is such that few individual Euro-
pean undertakings could on their own mske the
investment and uchieve the economies of scale
required to compete with the more advanced exis-

ting systems.

Cooperation in this field should therefore be
d. A block ption shouid therefure be
d for such c

¥

In accordance with Council Regulation (EEC) No
2299/89 {'), a3 amended by Regulation (EEC) No
3089/93(), conceming the code of conduct for
computerized reservation systems, the cooperation
should not allow the parent camiers to create undue
lvantages for th Tves and thereby distozt
petition. It is therefore necessary to ensure that

no discrimination exists betw parent carriers
and participating cariers with tegard in particular
to access and neutrality of display. The block
exemption should be subject to conditions which
will ensure that all air caeriees can pacticipate in the
systems on a non-discriminatory basis as regards
access, display, information loading snd fees. More-
over, in order to meintain competition in an cligo-
polistic market subscribers must be able to switch
from one system to another st short notice and

g

No L 220, 29. 7. 1989, p. L.
Na L 278, I1. 11. 1993, p. L.
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without penalty, and dors and air
carmiers must not st in ways which would restrict

petition berween

¥

A In order to effective ¢ between
CRSs, it is necessary to ensure that system vendors
do not refrain from competing with esch other.

@)  Refusal on the part of pareat cacriers to provide the
same infi jon on schedules, fares and availabi-
lity to competing CRSs and to accept bookings
made by those systems can seriously distort compe-
lition between CRSs. Parent carmiers should not be
obliged to incur costs in this connection except for
reproduction of the information to be provided and
for accepted bookings; pereat carriers must not
seck reimbursement of costs that cannot bé fully
justified.

(%  Billing information should be sufficiently detailed
to allow pasicipating carriers and subscribers to
control their costs. A parent cartier should accept
or reject any bockings/ jons made through a
competing CRS on the same terms or conditions as
it applies for bookings/transections made through
its own CRS.

(10) Tn accordance with Article 4 of Regulation {EEC)
Ne 3978/87, this Regulaticn should apply with
retrouctive effect to agreements in existence on the
date of entry into force of this Regulation provided
that they meet the conditions for exemption set out
in this Regulation.

{11} For the purposes of Article 7 of Regulation (EEC)
No 3976/87, this Regulation should slso specify
the circumstances in which the Commission may
withdraw the block exemption in individual ceses.

{12) The agreements which are exempted automatically
by this Regulation nced not be notified under
Council Regulation No 17 (") as last amended by
the Act of Accession of Spain and Ponugal.
However when real doubt exists, undertakings may
request the Commission to declare whether their
agreements comply with this Regulation,

0) O] No 13, 21. L 1962, p. 204/62.
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HAS ADOPTED THIS REGULATION :

Article !

Exemptions

Pursuant 1o Article 82 (3) of the Treaty and subject 1o the
conditions et out in Acticles 2 to 14 of this Regulation, it
is hereby declared that Amcle 85 (1) of the Treaty shall
not apply Lo ag ki the
pucpose of which is one or morre of the follomng

{a) to purchase ar develop a CRS in common ;

(b} -to create a system vendor to market and operate the
CRS;
or

{c} to regulate the provision of distribution facilities by
the system vendor or by distributors.

The exemption shall apply only to the following obliga-
tions :

{i}) an obligation not to engage directly or indirectly in
the development, marketing or operation of another
CRS,

(i) an obll,gntlon on the system vendor to appoint parent
carriers or participating cartiers a5 distributors in
respect of all or certain subscribers in @ defined area
of the common market ;

{iii} an obligation on the system vendor to grant a distri-
butor exclusive rights fo solicit all or certain subseri-
bers in a defined area of the common market;

[

{iv) an obligation on the system veador not to allow
distributors to sell distribution facilities provided by
other system vendors.

Arvicle 2

Definitionn
For the purpose of this Regulation:

{s) “air transport product’ means the carringe by air of a
passenger between two airports, including any related
ancillary services and additional benefits offered for
sale andfor sold as an integral part of that product ;
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(b} ‘scheduled air service” means o series of flights each
P ing all the Following ch istica -

— it is perf d by ft for the transport of
passengen of passengers and cargo andfor mail for
remuncration, in such a manner that on each
flight seats arc available for individual purchase by
consumers (cither directly from the air camier or
from its authorized agents),

— it is operated 30 a5 1w serve traffic between the
same tw0 or more points, cither:

hlinhed 1 s,

1. ding to @ p

2. with flights so regular or Frequent thar they
constitute » recognizably systematic serics ;

;or

(c} ‘fare’ means the price to be paid for sir tansport
products and the conditions under which this priced
wpplics ;

{d) ‘computerized reservation system’ (CRS) means a
computetized system contsining information about,
inter alia, air carriers’ :

— schedules,
. — availability,
— fares, and
— related services,

with or without facilities through which

— reservations can be made or
-— tickets may be issued,

to the extent that some or all of these services mre
made available to subscribers ;

(=) ‘distribution facilities’ means facilities provided by a
systet wendor for the provision of information about
air cartiers’ schedules, mthblhty, fares and related
services and for making and/or issuing
tickets, and for any other related secvices;

() ‘systemn. vendor means any entity and its affiliated
which is or are for the operation or

marketing of 2 CRS;

{g) ‘parent carrier’ means any air carrier which directly or
mduectly. jointly with others, owns or cfectively
d ,nwellnsmymcumer

which n awns or effectively controls ;

{h) “effective control’ means s relationship constituted by
rights, contructs or eny other means which, either
separakely or jointly and having regwrd to the conside-
rations of fact or law involved, confer the possibility of
directly or indirectly cxercising a decisive influence
on an undertaking, in perticuler by :

~~ the right to use all or part of the assets of an
vndertaking,

— rights or contmcts which confer a decisive influ-
ence on the composition, voting or decisions of
the bodics of an undertaking or otherwise confer a
decistve infl on the ing of the busi
of the undertaking ;

{i) ‘participating carries’ means an air camier which hes
an agreement with @ system vendor for the disttibu-
tion of air transport producty through u CRS. To the
exient that a parent carrier uses the fcilities of ity
own CR5 which e covered by this Regulation it
shull be idered a participating carrier;

(i) ‘mabscriber’ means & person or an undertaking, other
than a participating carrier, wsing the distribution faci-
lities for air transport products of a CRS under
contract or other amangement with » syatem wendor ;

{k) ‘consumer’ meens sny person seeking information
about and/or intending to purchase an air p
product ;

() ‘principal display’ means s comprehensive neuteal
display of data conceming air services between city-
pairs, within 4 spécified time period ;

(m)‘elapsed journey time’ mesns the time difference
tween scheduled departure and arival time;

{n) ‘service enhancernent’ means any product or service
offered by a system vendor on is own behalf to
subscribers in conjunction with a CRS, other than
distribution facitities ;

(o) ‘distributor’ means an undertaking which s
authorized by the sy vendor to provide distribu-
tion facilities to subscribers,

Article 3

1. Asymmmdorsha]la]]wmymcamerﬂlc
i on an equal and non-discrimi-
nam' bnsm, in its distribution facilitics within the
a\rallable capacity of the systemn concerned and subject to
any technical constraints ide the | of the sy
vendor.
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2. (a) A systern vendor shall not:

— attach unressonable conditions to any contract
with a participating carrier,

— ‘requite the acceptance of supplementary condi-
tions which, by their nature or according to
commercial usage, have no commection with
participation in its CRS and shall apply the
same conditions for the ssme level of service.

{b) A system vendor shall not make it a condition of
participation in its CRS that a patticipating carier
mey not at the same time be a participant in
anather systern.

{c) A participating cartier may terminate ils contmct
with a system vendor on giving notice which oeed
not exceed six months, to expire no earlier than
the end of the first year

In such a case a system vender shall not be entitled
to recover more than the costs directly related to
the tecmination of the t

3. Uf a system vendor has decided to add any improve-
ment to the distribution facilities provided or the equip-
ment used in the prevision of the facilities, it shall
provide information on these improvements and offer
them oo sl participating carmiers, including parent
carmiers, with equal timeliness and on the same terms and
conditions, subject to any technical constraints outside
the control of the system vendor and in such a way that
there will be no differenee in leadtime for the implemen-
tation of the nmew improvements between parent and
participating carriers.

Article 4

Participation

1. {a} A parent carrier may not discriminate against a
competing CRS by refusing 1o provide the latter,
on request and with equal timeliness, the same
inf ion on schedules, fares and availability
relating to its own air services as that which it
provides 1o its own CRS or o distribute its air
transport products through snother CRS, or by
refusing to accept or to cenfirm with equal timeli-
ness & jon made through a competing
or any of its air transport products which are distei-
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buted through its own CRS. The parent carrier
“shall be obliged to accept and to confirm only
those bookings which are in conformity with its
fares and conditions.

{b) The parent carrier shall not be cbliged to accept
any costs in this connection except for reproduc-
tion of the information to be provided and for
accepted bookings. .

{c) The parent carrier shall be entitled to camy out
checks to ensure that Article 7 {1) is complied with
by the competing CRS,

2. The obligation imposed by pacagrph 1 shall not
apply in favour of a competing CRS when, in sccordance
with the procedures of Article 6 {5), Article 7 {3) or Anticle
7 (4) of Regulation (EEC) No 2299/83, it has been decided
that the CRS is in breach of Article 4a of that Regulution
of that a system vendor cannot give sufficient guarantees
that obligations under Article 6 of that Regulation concer-
ning wneuthorized access of parent carriers to information

are complied with.

Article 5

Information loading

1. Participating carriers and other providers of air
transpost products shall ensure that the data they decide
to submit to a CRS are accurate, nonmisteading, transpa-
rent and no less comprehensive than for any other CRS.

The data shall, érter afia, enable a system vendor to meet
the requi: ts of the ranking criteria as set out in the
Annex to Regulation (EEC) No 2299/89.

Data submitted via i ies shall not be manipu-
lated by them in a manner that would lead to inaccurate,
isl ‘1:..3 ar discrimi: Y infermation.

2 A system vendor shall not manipulate the materisl
refecred to in patagraph 1 in » manner that wonld lead to
the provision of inaccurate, misleading or diseriminatory’
information.

3 A system vendor shall load and process data
provided by participating cerriers with equal care and
timekiness, subject oaly to the ints of the loading
methed selected by individual participating carriers and to
the standard formars used by the said vendor.
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Article &

Loadi: PrOCessi and distrit

o F .-

l.  Loading andfor processing facilities provided by o
system vendor shall be offered ta all parent and participa-
ting carriers without disceiminati W’herz 1 t and
generally accepted air t i tandards are
available, system vendors shall offer hctlmes compatible
with them. I

2. A system vendor shall not reserve any specific
loading and/er processing procedure or any other distri-
bution facility for one or more of its parent carriens)

3. A system vendor shall exsure that its distribution
facilities are separated, in a clear and verifiable manner,
from: ary cartier’s private inventory and management and
marketing facilitics. Separation may be established either
logically by means of software or physically in such a way
that any connection berween the distribution facilities and
the private facilities may be achieved only by means of an
application-to-applicetion interface. Imespective of the
method of separation adepted, any such interface shall be
made available to all parent and participating cacriers on a
nen-discriminatory basis and shall provide equality of
treatrnent in respect of procedures, protocols, inputs and

Where rel and lly accepted air trans-
port industry standards are nvmlable, system vendors shall
offer interfaces compatible with them.

Article 7

Displays

1. {a} Displays generated by a CRS shall be clear and
nen-discriminatory.

(b) A system vendor shall not intentionally or negli-
gently display in its CRS inaccurate or misleading
information.

2. {a) A vendor shall provide through its CRS a principal
display or displays for each individual transaction
and shall include therein the data provided by parti-
cipating carriers on flight schedules, fare types and
scat availability in a clear and comprehensive
manner and without discrimination or bias, in

particular a5 regards the order in which information
is presented.

{b) A consumer shall be :nm]ed ter have, on request, a
principal display fimited to scheduled or non-sche-
duled senuces only.

(¢} No discrimination on the basis of airports serving
the same city shali be exercised in constructing
and selecting flights for u given citypair for inclu-
sion in a principal display.

{d) Ranking of flight r' in a principal digpl
shall be 25 set out in the Annex to Reguhtmn
{EEC) No 2299/89.

{e) The critenia to be used for ranking shall not be
based on any factor directly or indirectly relating o
cartier identity and shall be applied on a non-dis-
criminatory basis to all participating carriers.

3. Where a sy vendor P ides information on
fares the display shall be ] and non-discrimi

and shali contain at least the fares provided for all ﬂl,ghts
of participating carriers shown in the principal display.
The source of such information shail be acceptable to the
participating carrier(s) concemned and the system vendor
concerned.

4. A CRS shall not be considered in breach of this 1o
the extent that it changes a display in order to meet the
specific ts} of a ¢

Article 8

Provision of infor

1.  The bollowing provisions shall govern the availability
of information, statistical or otherwise, from a system
vendor's CRS:

(a) information concerning individual bookings shall be
provided on an equat basis and only to the air
carrier{s) participating in the service covered by the
booking and to the subscriber(s) involved in the
beoking ;

(b) any marketing, booking and sales data mad.e wvailable
shall be on the basis that:

(iy such data are offered with equal timeliness and on

a non-discriminatory basis o all participating
carriess, including parent carriers ;
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(i) such deta may, and, on request, shitl cover ait
participating cartiers and/for subsctibers, but shall
not inclade any identification or personal infor-
mation on a passenger Or & Corporate user;

{iii) all requests for such data are treated with equal
care and timeliness subject to the transmission
method selected by the individual carrier.

2. A system vendor shall not make available personal
information concemning a passenger to others not
involved in the transaction without the consent of the
passenger.

3. A system vendor shall ensure that the provisions in
paragraphs 1 and 2 are complied with, by technical means
andfor appropriate safeguards regarding at least software,
in such a way that informatien provided by or created for
air carriers cannot be accessed by any means by one or
more of the parent casriers except as permitted by para-
graphs | and 2. ’

Article 9

Reciprocity

1. The obligations of a system vendor under Articles 3
and 5 to 8 shall not apply in respect of an air carrier of 2
thitd country, which cantrels a CRS cither alone or
jointly, to the extent that its CRS outside the territory of
the Community doss not offer Community air camiers
equivalent treatment to that provided under this Regula-
tion and under Regulation {EEC) No 2299/89.

v

2 The cbligations of parent or participating carriers
under Articles 4, 5 and 10 shall not apply in respect of a
CRS controlied by (an) air camiexs) of one or more third
country (countries) to the extent that the parent or partici-
pating carriers) is {are} not accorded equivalent treatment
outside the territory of the Community to that provided
under this Regulation end under Regulation (EEC) Ne
2299/89.

3. A system vendor or an air carrier propesing to avail
itsetf of the provisions of paragraphs 1 or 2 must notify
the G ission of its i ions and the therefor
at least 14 days in whvance of such sction. In exceptional
il es, the C ission may, at the request of the
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vendor or the air carrier concernsd, grant a waiver from
the 14-day rule.

4. Upon receipt of a notification, the Commission shall
without delay determine whether disctimination within
the meaning of paragraphs 1 and 2 exists. If this is found
to be the case, the Commission shall so inform all
systems venders or the air carriers concemed in the
Community as well as Member States. If discrimination
within the meaning of paragraph 1 or 2 does not exist,
the Commission shsll so inform the system vendor or air
carriers concemed.

Article 10
Relations with subscribers

1. A parent casrier shall not, directly or indirectly, link
the use of any specific CRS by a subscriber with the
receipt of any commission or other incentive or disincen-
tive for the sale of air transport products available on its
flights.

2. A parent carrier shall not, directly or indirectly,
require use of any specific CRS by a subscriber for any
sale or issue of Hckets for any air transport products
provided either disectly or indirectly by itself.

3, Any condition which an air carrier may require of 2
travel agent when authorizing it to sell and issue tickets
for its air transport products shall be without prejudice to
paragraphs 1 and 2.

Article 11

C iz with sul ibers

1. A system vendor shall meke any of the distribution
facilities of a CRS available to any subscriber on a non-
discriminatory basis,

‘2. A system vendor shall not require a subscriber w0

sign an exclusive contract, nor directly or indirectly
prevent a subscriber from subscribing to, or using, any
other systemn or systems.

3 A service enhancement offered to any other
subscriber shall be offered by the systern vendor to all
subscribers on a non-disciminatory basis.
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4. () A system wendor shall not attach unreasonable
conditions to any subscriber contract zllowing for
the use of its CRS and, in particular, a subscriber
may terminate its contract with @ system vendor by
giving notice which need not exceed three months
to expire no earlier than the end of the first year.

In such a case a system vendor shall net be entitled
to tecover more than the costs dicecty related to
the termination of the t

(b) Subject to paragmph 2, the supply of technical
equipment is not subject to the conditions set out

in {2).

5. A systemn vendor shall provide in esch subscriber
contract that :

() the principal display, conforming to Article 7, is

for each individual transaction except where

a consumer requests information for only onc sir
carrier ;

{b) the subscriber does not manipulaie materisl supplied

by CRSs in.a mrluer that would lead ¢o inaccurats,

— booking date (¢
— flight date,

— Hight number,
— status code {booking status),

— service type (class of service),

n date),

— PNR record locator,

— booking/cancellation indicator.

The billing information shall be coffered on magnetic
media.

A participating air carrier shall be offered the facility of

being informed at the time that any booking/transaction

is made for which a booking fee will be charged. Where o

carrier elects 10 be 30 informed it shali be effered the

opuun w disallow such bookmgsfmnsacuons. unless the
has already been

B L5

2. A sysem vendor shell, on request, provide 1o inte-
resudpamesdcuﬂsdcumntpmccdumfoesand
system facilities, including interfaces, editing and displ

criteria used. However, this provision does not obl:ge a
system vendor to disclose proprietary information such as

g o Y © of informa-
tion to consumers.
6. A system vendor shall not impose any obligation on
4 subscriber to accept an offer of technical eqmpment ar
f , but may require that equif and

used ere mmpwble with its own sysbem.

Avrsicle 12
Fees

1. Any fee charged by a systemn vendor shull be non-
discriminatory, reasonably structured and reasonably
related to the cost of the service provided and wsed, and
shall, in particular, be the same for the same level of
service.

‘The billing for the services of a CRS shall be sufficiendy
detailed to sllow the participating carriers and subscribers
to see exncily which services have been vsed and the fees
therefor.

As » minimem, booking fee bills must include the
following information for each segment:

— type of CRS booking,

— passenger name,

— country,

— IATA/ARC agency identification code,

— city code, )

— city pair or segment,

3, Any changes to fec levels, conditions or facilitics
offered and the basis therefor shall be communicsted to
all participating carricrs and subscribers on a non-discri-
minatory basis.

Article 13

< ition b d
P ¥

The system vendor shall not enter into any agreement or
engage in & concerted practice with other system vendors
with the object or cffect of partitioning the market.

Article 14

Pumsuant to Aricie 7 of Regulation (EEC) No 3576/87,
the benefit of this Regulation may be withdrawn where it
is found in » particular case that an sgreement exempted
by this Regulati hag in effects which
are moompmble with the conditions laid down by Article
85 (3) or which are prohibited by Article 86 of the Treaty,
and in particular where :

{§) the agreement hinders the maintenance of effective
competition in the market for CRSs;
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{i) the agreement has the effect of restricting competi-
ten in the air transport or travel related markets;

{iii} the system vendor directly or indirectly imposes
unfair prices, fees or charges on subsceibers or on
participating carriers ;

(iv) the system vendor refuses to enter inte a contract for
the use of a CRS without an cbjective and non-discri-
minatory reason of a technical or commercial nature ;

{¥) the system vendor denies participating carriers access
to any facilities other than distribution facilities

i

This Regulation shall be binding in its entirety and directly applicable in all M

States.

Done at Brussels, 22 December 1993,
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without an obiective and nen-discriminatory reason
of a technical or commercial nature.

Article 15

This Regulation shall enter inte force on 1 January 1994
and expire on 30 June 1998,

It shall apply with retroactive effect to agreements which
were in existence at the date of its entry into force, from
the time when the conditiens of application of this Regu-
lation where fulfilled.

1

Far the Commission
Karel VAN MIERT

Member of the Commission
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Commission Regulation {EC) No 3666/93 of 15 December 1993

amending Regulation No 27 and Regulations (EEC) No 1629/69, (EEC)

No 4260/88, (EEC) No 4261/88 and {EEC) No 2367/90 with a view to
implementing the competition provisions laid down in the Agreement on the

European Economic Area

OJ L 336, 31.12.1993

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to Council Regulation No 17 firse
Regulation implementing Articles 85 and 86 of the
Treaty of 6 February 1962 ("), as last amended by the Act
of Accession of Spain and Portugal, and in particular
Article 24 thereof,

Having regard te Council Regulation (EEC) No 1017/68
of 19 July 1968 applying rules of competiton ro transport
by rail, road and inland waterway (%), as last amended by
the Act of Accession of Greece, and in particolar
Armicle 29 thereot,

Having regard to Council Regulation (EEC} No 4056/86
of 22 December 1986 laying down detailed rules for the
application of the Treaty to maritime cranspert (%}, and in
particalar Article 26 thereof,

Having, regard te Council Regulation {EEC) No 397587
of 14 December 1987 laying down the procedure for the
application of the rules on competition to undertakings in
the air transport sector {*), as last amended by Regulacon
{EEC] No 2410692 %), and in particular Arnicle 19
thereof,

Having regard to Council Regulstion (FEC) No 4064/89
of 21 December 1989 on the control of concentrations
between undertakings (%), and in particular Arricle 23
thereof,

Having consulted the Advisory Commitree on Restrictive
Practices and Monopolies in the Transpert Industry, the

Advisory C ittee  on  Agr and D
Positions in the field of Maritime Transport, the Advisory
Committee on Ag; and B Positions in Air

(') O] No 13, 21, 2. 1962, p. 204/62.
%) OF No L 175, 23. 7. 1968, p, 1.

() O] No L 378, 31. 12, 1986, p. 4.
) O] No L 374, 31, 12. 1987, p. 1.
1) Q] No L 240, 24, 8. 1992, p. 18.
9 Of No L 395, 30. 12. 1989, p. 1.

Transpart and the Advisory Committee on

Concentrations,

Whereas Regulation Wo 17 and Regulations (EEC)
Mos 1017168, 4056/86, 31975/87 and #064/89 empower
the Commission te adopt implementing provisions
concerning the form, content and other details of
applications, notifications snd complaints, of which
power the Commission has made use in Regulation
Na 27 ("), as last amended by Regulation 2526/85 (|},
and in Regulations (EEC) No 1629/69 (%, (EEC)
No 426088 ('), (EEC) No 4261/88(") and (EEC)
No 2367490 {12);

Whereas with the entry into force of the Agreement on
the Eurepean Econemic Area, and as laid down in the
Protocol adjusting the Agr on the European
Economic Area, the Commission will be responsible for
the implementation of the competition provisions laid
down in cthar Agreement;

Whereas Protocol 21 to the Agr on the Europ
Economic Area provides thar the Community shall,
where necessary, adept the provisions giving effect to the
principles laid down in Article 1 {2} (e} and Articles 53
to 60 of that Apreement;

Whereas to enable the Commission to properly fulfil its
obligations undet the Apreement on the European
Economic Area, it is necessary to modify the provisions
relating to the form, content and other decails of
applications, notificadons and complaints in order 1o
simplify snd accelerate considerarion by the competent
departmenus, in the interests of all concerned,

1) QF No 35, 10. 5. 1962, p. 111862,
{* O] No L 240, 7. 9. 1985, p. 1.

{* 0] No L 209, 21. &. 1969, p. 1.
{**) 0] No L 376, 31. 12. 1988, p. 1.
'} O] No L 376, 31. 12, 1988, p, 10.
(") O] No L 219, 14. 8. 1990, p. 5.
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HAS ADOPTED THIS REGULATION:

Article 1
Regulation Ne 27 is amended as follows:

1. Asticle 2 {1} is replaced by the following:

‘1. Fiftreen copies of each application and
notificarion shall be submitted to the Commission®,

2. The following paragraph 4 is added to Article 2:

‘4. Where applications and notificarions are made
pursuant to Articles %3 and 54 of the Agreement an
the Furopean Economic Area, they may also be in
one of the official languages of the EFTA States or
the working Ianguage of the EFTA Surveillance
Authority’.

3. The Annex referred to in Article 4 {1} is replaced by
Appendix 1 to this Regulation.

4. Form C is replaced by Append:x 1 a to this
Regulanon

Article 2
Regulation (FEC} No 1629769 is amended as follows:

1. Article 3 {5) is replaced by the following:

‘5. Fifteen copies of each application or
" notification 4nd of the supporting documents shall be
submitted to the Commission’.

2. The following Article 3a is inserred:
‘Article Ja

Where complaines, applications and notifications as
provided for in Article 1 {1}, Article 3 {1} and
Article 3 {2) are made pursuant to Articles 53 and 54
of the Agreement on the European Economic Area,
they may also be in one of the official languages of
the EFTA States or the working language of the
EFTA Surveillance Authority”,

3, The Annex referred 1o in Article 1 (1), Acticle 3 {1}
and Artick 3 (2) is replal::d by Appendix 2 to this
Regulation.

ammle 3

Regulation (EEC} No 4260!’88 iz amended as follows:

1. Article 4 {4) is replaced by the following:

4,  Fifteen copies of each a;;pltca-:ian and of the

supporting  documents’ sba.ll submitted to the
Commission’.
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2. The following Article 4a is inserted:

‘Article 42

Where notifications, cemplaints and applications as
provided for in Armicle 1 (3}, Article 2 (1) and
Article 4 [6) are made pursuant to Articles 53 and 54
of the Apr on the Europ fconomic Area,
they may also be in one of the official languages of
the EFTA States or the working language of the
EFTA Surveillance Authoriry’.

3. The Annex referred to in Article 4 {1) is replaced by
Appendix 3 to this Regulation.

Articls 4
Regulation (EEC} No 4261/88 i amended as follows:

1. Asticle 3 {4} is replaced by the following:

‘4. Fifteen copies of each application and of the
supporting documents shall be submitred 10 the
Commission’.

1. The following Article 3a is inserted:
CArticle Ja

Where complaints and applications as provided for in
Article 1 (1) and Article 3 {6} ate made pursuant 1o
Articles 53 and 54 of the Agreement on the European
Economic Area, they may also be in one of the
official languages of the EFTA States or the working
language of the EFTA Surveillance Authority’. |

3. The Annex referred to in Aricle 3 (1) is replaced by
Appendix 4 o this Regulation.

Article §
Regulation {EEC) No 2367/90 is amended as follows:

1. Aricle 2 {2} is replaced by the following:

‘2. Twenty-one copies of each notification and
‘sixteen copies of the supporting documents shall be
submitted to the Commlssmn at the address indicated
in form CO’,

2. The following paragraph 5 is added ro Article 2:

‘5,  Where notifications are made pursuant to
Article 57 of the Agreement on the European
Economic Area, they may also be in one of the
aofficial languages of the EFTA States or the working:
language of the EFTA Surveillance Authority. IE the
language chosen for the notifications is net an official
language of the Cornmumty, the notifying parties
shall simul usly supp alt documentation
with a translation into an official language of the
Community. The language which is chosen for the
translatien shall derermine the language used by the
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Ce ission as the language of the proceedings for Article 6
the notifying parties.’

This Regolatign shall enter inte force on the date of entey
3. The Annex referred to in Article 2 (1) is replaced by into force of rhe Agreement on the Eurgpean Economic
- A lix 5 ta this Regulati Area.

This Regulation shall be binding in its entirery and directly applicable in all Member
Stares.

Done ar Brussels, 15 December 1993

For the Commission
Karel VAN MIERT
Member of the C

The full text of the Appendices is published in O] L 336, 31. 12. 1993, p. 4 et
seq.
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B — Competition policy for public enterprises, special and exclusive
rights and State aids

Community guidelines on State aid for environmental protection {OJ C 72, 10.3.1994, p. 3).

Commission Decision No 3632/93/ECSC of 28 December 1993 establishing Community rulas for
State aid to the coal industry (OJ L 329, 30.12.1993, p. 12).

State aid: notifications and standardized annual reports {Letter from the Commission to the
Meambaer States: SG(94) D/2484 of 22.2.1984),

Guidance note on use of the de minimis facility provided for in the SME aid guidelines {Letter of
23 March 1993, ref. IV/D/6878 from DG IV to the Member Statas).

Council Directive 93/115/EC of 16 December 1892 amending Directive 90/684/EEC on aid to
shipbuilding (OJ L 326, 28.12.1993, p. 62).

Commission Directive 93/84/EEC of 30 September 1993 amending Directive 80/723/EEC on the
tr;ngpagregcy ofsginancial relations between Member States and public undertakings {OJ L 254,
12.10.1993, p. 15).

Commission Communication to the Member States — Application of Articles 92 and 93 of the
EEC Treaty and of Article 5 of Commission Diractive 80/723/EEC to public undertakings in the
manufacturing sector {QJ C 307, 13.11.1893, p. 3.

Exscution of Commission recovery decisions {1982-1993}.
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Community guidelines on State aid for environmental protection

0] C72,10.3.1994
1. INTRODUCTION

L.1.  In the 19705 and early (980s, the Community’s
environmental policy was mainly concerned with senting
and implementing standards for the main parameters of
the environment. The Cu ission’s d of
6 November (974 on Srawe aid in environmental
matters (*) reflects this approach. The framework, which
was extended with certain amendments in 1980 {*) and

again in 1986 (*), provided that aid ceuld be authorized

mainly 1o help firms cary out investment necessary 1o
achieve certain mandatory minimum standards, The use
of State aid was considered vo be a transitional stage,
paving the way for gradual introduction of the *polluter
pays’ principle, under which economic agents would bear
the foll cost of the pollution caused by their activities ().

1.2.  In the Single European Act a new section on the
environment was added to the EC Treaty which gives
the Community express powers in the environmental
field (). The new provisions confirm the ‘poliuter pays’
principle but go further, calting for the requirements of
envirconmental protection 1o be included in defining and
implementing the Community’s other policies and
stressing the need for prevention. The theme of inte-
grating the environment inte other policies is taken up,
aleng with the concept of ‘sustainable devejopment’,
in the Community's fifth programme on the
environment (*). This acknowledges that the traditional
approach, based almost exclusively on repulation and
panicularly standards, has not been wholly savsfactory.
It therefore argues for a broadening of the range of
pelicy instruments. Different instruments (regulation,
voluntary action and economic measures) or various
combinations of these may be the best way of achieving
desired environmental objectives in a given siartion,

(") Lewer o Membei Seares SEC(74) 4264 of & November
1974; Fourth Report on Comperition Policy, points 175 1a
182,

(*) Lener to Member States SG{30) D/B287 of 7 July 1%90;
Tenth Report on Competition Policy, poins 222 o 225,

() Letter to Member Stares SG{87) D/3795 of 23 March £987;
Sixteenth Report on Competition Policy, point 259. The
1986 wersion of the framework, which was due to expice at
the end of 1992, was extended for a further year: see Jetters
e Member Srates of 18 Janvary and 19 July 1993,

() See Council recommendation of 3 March 1975 (O] No
L 194, 25. 7. 1979).

("} Articles L30r, 5 and ¢ of the EC Treary.

* COM(92) 23 final, Volume I1, 37 March 1992 and Couneil
resolution of | February 1993,

depending on the legal, technical, economic and social
conwext. Both positive Fnancial incentives, i.e. subsidies,
and disincentives, namely taxes and levies, have their
place. The need to integrate environmental with other
palicies alse means taking into account the objectives of
economic and social cohesion in the Community, the
requirements of maintaining the integrity of the single
market, and international commitments m the environ-
mental field.

1.3, The application of the EC Treaty rules on Svate
aid must reflect the role economic instruments can play
in environmental policy. This means taking account of a
broader range of financial measures in this area. Aid
control and environmental policy must also support one
another in ensuring stricter application of the ‘polluter

pays” princigle.

1.4, Subsidies may be a second-best solution in situ-

ations where the polluter pays principle — which
requires all environmental costs o be ‘inernalized’, ie.
absarbed in firms’ production costs — is not yet fully

applied. However, such aid, particularly in the most
pelluting sectors of agriculwure and indusuy, may distoart
competition, create trade barriers and jeopardize the
single marker. The fact is that firms in all Member States
have to invest o make their plant, equipment and manu-
facturing processes meet environmental requirements, so
gradually internalizing external environmental costs.
Stare aid is liable wo give certain firms an advantage over
their compeutors in other Member States not receiving
such aid, even though subject to the same environmental
constraints.

1.5. A descripuon is given below of the main types of
State support for environmental protection that have
been notified in recent years. The various types of aid
are divided into the three broad categories: investment
aid, horizontal support measures and operating aid.

1.5.1. Investment incentives, possibly asiociated with regu-
lation or veluniary agreements :

In many arcas of environmental policy, firms are
required to meet cerain standards by law. Such
mandatory standards  may wanspose  international
agreements or Community legisladon into national law,

COMP. REFP, EC 1993



ANNEX I 403

or they may be set solely on the basis of national,
regional or local objectives. The common feature in such
situations is that there is a legal requirement,

However, w achieve or restore a satisfaciory quality of

. the environment ‘in heavily industrialized areas in
particular, it is necessary gradually to raise levels of
protection and to encourage firms to go beyond legal
requirements.

The ultimate objective of investment incentives in this
sphere is w facilicate a gradual raising of the quality of
the environment. Support for investment typically falls
into cne of the following categories:

— aid under programmes designed to help existing firms
adapt their plant 1o new standards or encourage them
to rcach such standards more rapidly (aid available
for a limited period to speed up the process of
implementing new standards),

— aid to encourage efforts to improve significandy on
mandatory standards theough investment that reduces
emissions ta levels well below those required by
current or new standards,

— aid granted in the absence of mandatory standards
on the basis of agreements whereby firms take major
steps to combat pollution withour being legally
required 1o do so or before they are legally required
1w do so,

— aid for investment in fields in which environmental
action is a matter of priority, but benefits the
community at large more than the individual inveswor
and is therefore undertaken collectively. This may be
the case, for example, with waste disposal and
tecycling,

— aid w repair past environmental damage which the
firms are not under any legal obligation o remedy.

1.5.2. Aid for horizontal support measwres

Horizontal support measures are designed to help find
solutions o environmental problems and to disseminate
knowledge about such solutions so that they arc applied
more widely. The wide range of activities in this field
includes:

— research and development of technologies that cause
less pollution,

— provision of technical informatien, consultancy
services and training about new environmental tech-
nologies and practices,

— environmental audits in firms,
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— spreading information and increasing awareness of
environmental problems among the general public,
general promotion of ecological quality labels and of
the advantages of environmentally friendly products,
elc.

1.5.3. Operating aid in the form of grants, refief from
enviropmental taxes or charges, and aid for the
purchase of environmentally friendly products

Despite the progress achieved in reducing pollution and
in introducing cleaner technologies, there are many acti-
vities which damage the environment but whose environ-
menial costs are not passed on in production costs and
product prices. Conversely, the environmental benefits of
products and equipment that cause less polhuion are
normally net fully reflected in lower prices to consumers.
A clear trend is nevertheless apparent in Member States
towards measures to internalize some of these external
costs and benefits through taxes or through charges for
environmental services, on the ane hand, and through
subsidies, on the other.

The introduction of environmental taxes and charges can
involve state aid because some firms may not be able 1o
stand the extra financial burden immediately and require
temporary reliel. Such retief is operating aid. It may take
the form of:

— relief from environmental raxes intwroduced in some
Member States, where it is necessary to prevent their
firms being placed at a disadvantage compared with
their competitars in countries that do not have such

| measures,

— grants o cover all or part of the operating cast of
waste disposal or recycling facilities, water treatment
plant, or similac installations, which may be run by
semi-public bodies with users being charged for the
service.

Cost-related charges for environmental services are in
line with the ‘polluter pays' principle. However, it
may be necessary ta delay the introduction of full
charging or 1o cross-subsidize some users at the
expense of others, especially during the transition
from traditional waste disposal practices to new
recycling or sreatment techniques. The State may also
cover part of the investment costs of such facilities.

Among the subsidies designed to reflect the positive
envirenmental benefits of certain technologies are:

— prants  or cross-subsidies to  cover the ewtra
production cests of renewable encrgies, and
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— aid that encourages consumers and firms to purchase
envirgnmentally friendly products () rather than
cheaper conventional ones.

]

1.6. These guidelines aim to strike a balance berween
the requirements of competition and environment policy,
given the widespread use of State aid in the latter policy.
Such aid is normally only justified when adverse effects
on competition are outweighed by the benefits for the
environment. The guidelines are intended 1o ensure
transparency and e ¥ in the in which the
Treaty provisions on State aid are applied by the
Commission 1o the wide range of instruments described
above (regulation, raxes and subsidies, training and
information measures) that are used by Member States
for environmental protection purpoeses. The following
section therefore states the criteria the Commission will
apply in assessing whether State aid of various types for
environmental protection purposes is compatible with
Article 92 of the EC Treaty. The intention is not to
encourage Member States to grame aid, but when
Member States wish to do 5o to guide them a5 o what
types and levels of aid may be acceptable.

1. SCOPE OF THE GUIDELINES

21. These guidelines apply 10 aid in all the sectors
governed by the EC Treaty, including those subject o

— information activities, training and advisory services,

— temporary subsidies towards operating costs in
cerain cases,

and
— purchase ar use of envirenmentally friendly products.
They apply to aid in all forms ("}

2.3, Aid for energy conservation will be treated like
aid for envirenmental purposes under the guidelines in
so far as it aims ar and achieves significant benefits for
the environment and the aid is necessary, having regard
to the cost savings obtained by the investor. Aid for
renewable energy, the development of which is an
especially high priority in the Community (*), is alse
subject o these guidelines, in so far as aid for investment
is concerned. However, higher levels of aid than
provided for in paragraph 3.2 may be authorized in
appropriate cases. Operating aid for production of
renewable energies will be judged on its merits.

24. Swe aid for research and development in the
envir 1 field is to the rules ser out in the
C iry framework for Staee aid for research and

t

specific Community rules on State aid (steel processing,
shipbuilding, mator vehicles, synthetic fibres, transport,
agriculture and fisheries), in so far as such rules de not
provide otherwise. In the agricultural sector () the
guidelines do not apply to the field covered by Council
Regulation (EEC) No 2078/92 (*).

22.  The guidelines set out the approach followed by
the C ission in the pursuant to Article 92
of State aid for the following purposes in the environ-
mental field:

— investment,

(') General criteria far it dly
arc listed in Council Reguhucm [EﬁZC No !80192 of
23 March 1992 op 2 Community eco- award acheme
(O] No L 99, L1. 4. 1992, p. 1).

) Aid relating dmcctly or |nd1rtct|y to the production and/er
marketing products, listed in
Anaex Tl 1o the EC Tn:aty

™ Counal R.eguhuon {EEC} No 207892 of 30 June 1992 on

hods  compacible  with  the

the of the envir and the
maintenaace of the counu'ymd: (O} Ne L 215, 30. 7. 1992,
P 85).

development (7).

3. APPLICARILITY OF THE STATE AID RULES

3.1. Assesament of aid for environmental protection
pursuant to Article 92 of the EC Treaty

Article 92 (1) of the EC Treaty prohibits, subject to
possible exceptions, government Ffinancial assistance 1o
specific enterprises or industries that distorts or threatens
to distort competition and may affect trade between
Member States. State aid for environmental protection
often fulfils the eritenia laid down in Article 92 (1). It
confers an advantage on particular eumrpn.ses. unlike
general which benefit firms ghout the
economy, and it can affect intra-Community wade.

("} The principal forms are prants, subsidized loans, ar.ﬁnl
tees, tax refef reductions w charges and benefits in
(" See Councll Decision 931’500;]’:1('. of 13 Seplembtr 1993

enerpies in the
'.(Al ener } (O] No L 235, :s 9,
1993 p. 41).
(") O] No C 83, 11. 4, 1986, p. 2.

Progr
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However, where aid meets the conditiens set out below,
the Commission may consider that it is eligible for one
of the exemprions provided for in Article 92 of the EC
Treaty. Naturally, exemption is conditional oo
compliance with other provisions of Community law as
well, in particular those governing the single market.

3.2, Aid for investment

321. Aid for investment in land (when strictly
necessary 10 meet environmental objectives), buildings,
plant and equipment intended 1o reduce or eliminate
pollution and nuisances or to adapt preduction methods
in order to protect the environment may be authorized
within the limits laid down in these guidelines. The
eligible costs must be stctly confined to the extra
investment costs necessary 0 meet  environmental
objectives, General investment costs not atiributable to
environmental protection must be excluded. Thus, in the
case of new or replacement plant, the cost of the basic
investment involved merely o create or rceplace
production capacity without improving environmental
performance is not eligible. Similarly, when iovestmear in
existing plan increases its capacity as well as improving
i | perfer the eligible costs must be
proportionate %o the plant’s initial capacity (). In any
case aid ¢ ibly i ded for envir | protection
measures but which js in fact for general investment is
not covered by these guidelines. This is wue, for
example, of aid for relocating plant o new sites in the
same area. Such aid is not covered by the guideli

its envire

particular firms or industfies. Such cases will be
examined on their merics.

323, . As 3 general rule, aid for environmental
investment can be authorized up 1o the levels set out
below {*}. These provisions apply both 1o investment by
individual firms and investment in collective facilicies.

A. Aid to help firms adapt te new mandatory
standards )

Aid_for investment to comply with new mandatory
standards or other new legal obligations and involving
adapiation of piant and eguipment to meet the new
requirements can be authorized up 1o the level of 15 %
gross (**) of the eligible costs. Aid may be granted only

for a limired period and only in respect of plant which

has been in operation for at least two years when the
new standards or obligations enter into force.

For small and medium-sized enterprises ("} carrymg out
such investment an extra 10 percentage points grass of
aid may be allowed. ¥ the in is carried out in
assisted areas {*7) aid can be granted up to the prevailing
rate of regional aid authorized by the Commission for
the area, plus, for SMEs, L0 percentage points gross in

becanse recent cases have shown thae it may conflict with

ition and cohesion policy. It will therefore
continue to be considered on a case-by-case basis umil
sufficient experience has been built vp fer more general
rules t be issued.

322. The rules for i aid in g | also
apply 1o aid for investment to repair past damage to the
envi for pl king poiluted industrial
sites again fit for use. In cases. where the person
responsible for the pollution caonot be identified or
called o account, aid for rehabilitating such arcas may
not fall under Article 92 (1) of the EC Treaty in that it
does not confer a grawitous financial benefit on

(") For aid conceming the disposal of animal manure, the
Commission also applies by the criteria_set out
ie Annex II to Council Directive 91/676/EEC of
2 December 1991 concerning the protection of waters
against pollution caused by nitates from apricuhural
sources (O] No L 375, 3. 12, 1991, p. 1). .
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() The rules for investment aid laid down in thess gnidel.incs
are withour prejudice to  those provided by other
o ity legislati isting or yet to be enacred, in
P lar in the eavi 1 field. .

For investments covered H Asticle 12 {1} and (5) of

Council Rr&;]au'nn (EEC) Na 2328/91 of 15 July 1991 en
improving the efficiency of agriculral suwcwres (O] No
L 313, &. 8. 1991, p. 1) the maximum aid level is 35 %, or
45 % in areas referred to in Coungil Directive 75/268/EEC
of 2§ April 1975 on in and hill farming and farming
in certain less-favoured areas (O] No L 128, 19. 5. 1975,
p- 1). These maximam aid levels appm irrespective of the
size of the enterprisc. Consequendy, the maxima may not
be increascd for SMEs as provided for below in this section,
For investmemts in Objectives 1 and 5b regions, the
Commission reserves the nght, on a case-by-case basis, 10
accept bigher aid levels than the above, where the Member
State d to the satisfaction of the igsi
thar this is justified.

") That is the nominal beforc-tax value of grans and the
discounted before-tax value of intcrest sobsidies as a
proporuan of the investment cost. Net figures are after tax.

™ As defined in the Commlmitg’ idelines on State aid for
SMEs (O No C 213, 19. 8. 1991, p. 2).

(") Thar is areas cowered by jonal regjonal develop
schemes independent of the Strucwureal Funds. In areas
designazed as eligible for aid from the Structural Funds
pursuant to Objectives 2 or 5b but not oationally assisted
mmas, the level of aid will be decided in relation w0 each

me.
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Article 92 (3) (c) areas and 15 percentage points gross in
Article 92 (3} (a) areas ('").

In keeping with the ‘polluter pays’ principle, na aid
should normally be g‘l\ren towards the cost of complying
with mandatory standards in new plant. However, firms
that instead of simply adapting existing plant mere than
two years old opt to replace it by new plant meeting the
new standards may receive aid in respect of that pant of
the investment costs that does not exceed the cost of
adapting the old plant.

If both Community and national mandatory standards
exist for one and the same type of nuisance or pollution,
the relevant standard for the purposes of this provision
shall be the stricter one.

B. Aid 10 encourage firms to improve on
mandatory environmental standards

Aid for invesument that allows significamly higher levels
of environmental prowection to be auained than these
required by mandatory standards may be authorized up
to a maximum of 30 % gross of the eligble costs. The
level of aid actually granted for exceeding standards
must be in proportion to the improvement of the
environment that is achieved and 1o the investment
necessary for achieving the improvement.

If the invesiment is carried out by SMEs, an extra 10
percentage points pross of aid may be allowed. In
assisted areas, aid can be granted up to the prevailing
tate of regional aid authodzed by the Commission for
the arca, plus, where appropriate, the supplements for
SMEs referred w above (")

If both Community and national ‘mandatory standards
exist for one and the same type of nuisance or pollution,
the relevant standard for the purposes of applying this
provision shall be the stricter one.

(") See the %uidclincs on State aid for SMEs. I the aid
available tor envirpnmental investment in 2 non-assisted
area under these guidelines exceeds the prevailing rate of
regional aid authorized for an Asicle 921‘?) (c} assisted
area in the same country, then the rate of aid in the assisted
arca can be raised o char available in the non-assisted area.

(") As in the case of aid for adapting o standards, if the aid

ilable for emvi 1 in a non-assisted
area exceeds the prevailing rate of regional aid authorized
for an Article 92 (3} (c) assisted area in the same counry,
then the rate of sid in the assisted area can be raised 1o that
available in the non-assisied area. See aleo footnote 17,

Where a project partly involves adaptation to standards
and partly improvement on standards, the eligible costs
belonging to each categary are 1o be separated and the
relevant limit applied.

C. Aid in the absence of mandatory standards

In fields in which there are no mandatory standards or
other legal obligations on firms o protect the
environment, firms undertaking investment that will
significantly  improve  on  their  environmental
performance or match that of firms in other Member
States in which mandatory standards apply may ke
granted aid at the same levels and subject to the same

‘condition of proportionality as for going beyond existing

standards {see above).

Where a project partly involves adaptation to standards
and partly measures for which there are no standards,
the eligible costs belonging to each category are to be
separated and the relevant limit applied.

33 Aid fo'r information activities, training and advisory
SETVECES

Aid for publicity campaigns to increase general environ-
mental awareness and provide specific informarion
about, fot example, selective waste collection, conser-
vation of natural resources or environmentally friendly
products may not fall within Armicle 92 (1) of the EC
Treaty at all where they are so general in scope and
distant from the marketplace as not te confer an ident-
ifiable financial benefit on specific firms. Even when aid
for such activities does fall within Arucle 92 (1), it will
nermally be exemprible.

Aid may also be zuthorized for the provision of training
and consultancy help to firms on environmental matters.
As provided under the SME aid guidelines, for SMEs
such aid may be granted at rates of up to 50 % of the
eligible costs (). In assisted areas aid of at least the
authorized rate of investment aid may be authorized for
training and consultancy services for both SMEs and
larger firms.

34. Operating aid

In accordance with long-standing policy the Commission
does not normally approve cperating aid which relieves

() See footnote 16
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firms of costs resuling from the pelution or nuisance
they cause. However, the Commission may make an
exception 1o this principle in certain well-defined circum-
stances. It has done so so far in the Helds of waste
management and relief from environmental taxes. The
Commission will continue to assess such cases on their
merits and in the light of the swier crieria it has
developed in the vwo fields just mendoned. These are
that the aid must only compensate for extra production
costs by comparisen with wraditional costs, and should be
wemparary and in principle degressive, so as to provide
an incentive for reducing pollution or introducing more
efficient uses of resources more quickly. Furthermore,
the aid must not conflict with other provisions of the EC
Treaty, and in paricular those relating w the free
movement of goods and services.

in the Eeld of waste management, the pubic financing of
the additional costs of selective collection, recovery and
treatment of municipal waste for the benefit of businesses
as well as consumers may involve Stace aid but can in
that case be authorized provided that businesses are
charged in proportion to their use of the system or o the
amount of waste they produce in their enterprise. Aid for
the collection, recovery and treatment of industial and
:gricuhura.l waste will be considered on a case-by-case
ASIS.

Temporary relief from new environmental taxes may be
authorized where it is necessary to offset losses in
competitiveness, particularly av international level A
further factor 1o be taken into account is what the firms
concerned have to do in retorn to reduce their pollutien.
This provision also applies w0 reliefs from raxes
introduced pursuant o EC legislation in which the
Member States have discretion as to the retief or its
amount.

3.5, Aid for the purchase of environmentally friendly
pmdllcts

Measures to encourage final consumers (Firms and indi-
viduals) 10 purchase enviconmentally friendly preducts
may not fall within Article 92 (1) of the EC Treaty
beeause they do not confer a tangible financial benefic
on partcular fiems. Where such measures do fall within
Article 92 (1), they will be assessed on their merits and
may be authorized provided that they are applied
without discrimination as to the origin of the produets,
do not exceed 100% of the extra environmental
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costs (*'), and de not conflier with other provisions of
the Treaty or legislation made under it(**) with
pacticular reference to the free movement of goods.

3.6. Basis of the exemption

Within the limits and on the conditions set out in para-
graphs 3.2 to 3.5, aid for the zbove purposes will be
authorized by the Commission under the exemption
provided for i Ardele 92 (3) (c) of the EC Treaty for
‘aid to facilitate the development of certain activities .. .,
where such aid does not adversely affert trading
conditions to an extent centrary to the common interest.”
However, aid for environmental purposes in assisted
areas pursuant to Article 92 (3) (a) of the EC Treaty
may be authorized under that provision. :

3.7. Important projects of common Eurapean interest

Aid to promate the execution of important projects of
common Furopean interest which are an environmental
priority and will often have beneficial effects beyond the
frontiers of the Member Stawe or States concerned can be
authorized undet the exemption provided for in Aricle
92 (3) (b} of the EC Treary. However, the aid must be
necessary for the project to proceed and the project must
be specific and well-defined, qualitatively important, and
must make an exemplary and clearly identifiakle contri-
bution to the common European interest. When this
exemption is applied, the Commission may sutherize aid
at higher rates that the limits laid dewn for aid auth-
orzed pursuant 1o Article 92 (3} (¢}

3.3 Cumylation of zid from different sources

The limits set above on the level of aid that may be
granted for various environmental purposes apply to aid
from all sources, including Community aid when this is
combined with national aid.

{**) Unless Community legislation does not allow as much as
100 % {see, for example, Council Directive 91/441/EEC of
26 func 1991 amending Dircctive 70/220/EEC on the -
approximation of the laws of the Member Srates refating 1o
measures to be taken against air pollution by emissions
from motor vehicles (OF No L 242, 30. 8. 1995, p. 1).

(**) For example the car cmissions dircctive (which zlso contains
notification  requirements) and  Council  Directive
83/189/EEC of 28 March 1983 laying down a procedure
for the provision of information in the field of technical
srandards and regulations, (O] No L 109, 26. 4. 1983, p. 8).
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4. NOTIFICATION, EXISTING AUFHORIZ;\TIONS,
DURATION AND REVIEW OF GUIDELINES AND
REPORTING REQUIREMENTS

4.1.  Except in se far as aid classed as “de minimis is
concerned (**) these guidelines do net affect the obli-
gation of Member States pursuant to Article 93 (3) of
the EC Treaty to notify all aid schemes, all alierations of
such schemes and all individual awards of laid made to
firms ouwside of authorized schemes. In the notification,
Member States must supply the Commission with all
relevant information showing, inter afia, the environ-
mental purpose of the aid and the calculation of eligible
costs. The rules for the aceelerated clearance procedure
for SME aid schemes and amendments of existing
schemes (*) and on the notification of cumulations of
aid remain  applicabie (). When it authorizes aid
schemes, the Commission may require individual notifi-
cation of aid awards above a certain threshold or in
certain sectors, apart from those referred 1o in paragraph
2.1 or in other appropriate cases.

4.2.  The guidelines are without prejudice to schemes
that have already been authorized when the guidelines

are published. However, the Commission will review
such existing schemes pursuant to Article 93 (1) of the
EC Treaty by 30 june 1995, Furthermore, the
Commission will monitor the effects of approved aid
schemes and will propose appropriate measures pursvant
to Article 93 (1) if it finds che aid in question to be
creating  distortions of competition contrary 1 the
common interest.

4.3.  The Commission will follow these guidelines in its
assessment of aid for environmental purposes uncil the
end of 1999, Before the end of 1996 it will review the
operation of the guidelines. The Commission may amend
the guidelines at any time should it prove appropriate w
make changes for reasons connected with competition
policy, cnvironmental policy and regional policy or to
take account of other Community policies and of inter-
national commitments.

44. The Commission will require Member States to
supply it with reports on the operation of aid schemes
for environmental protection in accordance with its
notice of 24 March 1993 on standardized netifications
and reports.

{®) See SME sid guidelines (O] Ne C 213, 19. 8. 1992, p. ).
9 OJ No C 213, 19. 8. 1992, p. ID.
) O] Na C 3, 5. 1. 1985,
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Commission Decision No 3632/93/ECSC of 28 December 1993 establishing
Community rules for State aid to the coal industey

QJ L 329, 30.12.1993

‘FHE COMMISSION OF THE BUROPBAN COMMUNITIES,

Having regard to the Treaty establishing the European
Coal and Steel Community, and in particular Article 5
(1) thereof,

Having consulted the Consultative Committee, the Euro-
pean Parlisment and with the unanimous assent of the
Coum:i_l,

Whereas Articte 4 [c) of the Treaty prohibits all State aid
to the coul industry in any form whatsoever, whether
specific or non-specilic ;

Whereas structural changes on the international and
Community energy markets have been forcing the coal
industry in the C ity to make major modermniza-
tion, rationalization and restructuring cfforts since the
early 1960s: wheress, added to the competition from
crude oil and natural gas, there has been growing pressure
from ceal imported from ide the G ity ;
whereas, a5 a result, many undertakings in the Commu-
nity ate in financial difficulties and require State aid;

Whereas since 1965 the High Authority/Commission has
on a number of occasions laid down rules to reconcile
State aid to the coal industry with the objectives of the
‘Treaty ; whereas cach new set of aid niles has been

ilored to develog in the e yin g 1, and
in particular to developments in the energy market and
the coal market in the Community ;

Whereas all the Decisions in question laid down objec-
tives and principles guaranteeing that State aid was in the
common interest, was strictly necessary in terms of
volume and duration, and in no way disturbed the func-
ticning of the common market ; whereas Member States
alsc undertook to obtain prier authorization from the
High Authority/Commission before granting aid;
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Wheress aithough Commission Decision 2064/86/ECSC
of 30 June 1986 establishing Community rules for State
aid to the coal industey () has enabled varying degress of
further restructuring, modemmization and rationalization to
take place in the coal industry with a view to increasing
competitiveness, most coal preduction in the Community
remains uncompetitive vis-d-vds imports from outside the
> ity, despite  considerable increase in producti-
vity and 2 major reduction in employee numbers in this
sector ; :

Whereas the scops for rationalization in the coal industry
in the Community is limited by unfavourable geological
conditions ; heref these ionalization
measures must be backed up by restructuring measures in
order to improve the petitive position of the C

nity coal indusiry ;

Whereas, in ordet to attain this objective, more financial
resources are Yueeded than the undertakings themselves
can provide ; wh the C ity similarly does not
have at its disposal the resources needed to finance this
Process ; inuation of a C ity sy of
aid is proving indispensable ;

Whereas the measures taken may, in accorance with the
ECSC Treaty provisions, form part of a concept for the
diversification of enesgy supply and suppliers, including
national #nergy resources, in the context of existing
energy concepts ;

Whereas the world market in coal {5 stable with abundant
supplies from a wide variety of geogrphical soutces, with
the result that even in the long term and with increased
demand for ceal the risk of pemistent interruption of
supply, although it cannot be ruled out totally, is never-
theless minimal ;

Whereas most of the coal imported into the Community
comes from the Community’s partners in the Intetna-
tional Energy Agency (IEA) or from States with which the
Community and/or the Member States have signed trade
agreements and which cannot be considered high-risk
suppliers ;

) Q) No L 177, 1. 7. 1986, p. L.
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‘Whereas, despite the inevitable restructuring and closures,
care must be taken to minimize the social and regional
impact of these changes, when continuing the Commu-
nity’s policy in this sector, which must take account of
the precarious social situstion of mining regions, in parti-
cular in the context of the principle of economic and
social cohesion ;

Whereas the C ity is therefore conf) ] with a
situation for which no provision is made in the Treaty but
on which action must nevertheless be taken; whereos,
under thess cire es, the first | ph of Article
95 of the Treaty st be mwked in order to allow the
Community to continue to pursue the objectives set out
in the opening Articies of the Treaty and, to this end, to

blish new Cr ity rules for aid to the coal

industry ;

311

Whereas the Community must progressively bring about
conditions which will of themselves ensure the most
rational distribution of coal production ;

Whereas, to this end, the Community must, infer alia,
promote a policy of using natural resources rationally
under conditions precluding all protection against compe-
ting industries ;

Whereas the Community must promote the growth of
international trade ;

Whereas in order to perform its task the Community
must ensure the establishment, maintenance and obser-
vance of normal competitive conditions ;

Whereas, in the light of the abovementioned provisions,
State aid must cause no distortion of competition and
must not discriminate between coal producers, purchasers
or consumers in the Community ;

Whereas State aid must therefore be granted under trans-
parent conditions to allow better evaluation of its impact
on the conditions of competition ;

Whereas inclusion of the aid in the budget or in exactly
equivalent mechanisms, simplification of such aid and
proper indication of the amounts received in the under-
takings' annual accounts are the best puarantees of trans-
parency in the aid systems;

Whereas, moreover, the upward trend in the amount of
aid paid in recent years is incompatible with the excep-

tional, transitional nature of the Community aid arrange-
ments ; whereas the principle of reducing the coal indus-
try's production costs and capacity is therefore necessary
in order to achieve degression of aids;

Whereas, however, & policy of rational distnbution of
production requires reductions of costs and of capacity to
be concentrated primarly on those aress of production
receiving the highest level of aid ;

Whereas for undertakings or production units in the
Community which have no hope of making progress

ds greater e ic viability in view of coal prices
cn the world markets, aid arangements should make it
possible to mitigate the social and regional consequences
of closures ; whereas in the llght of rtdewlopment expe-
rience in cenain C ¥ ing feg it
has been recognized that, in cases  of early closure of
installations with no pmspec'( of future viability, aid
hould be gz d, as d d necessary by the Member
State, for resmnal ‘industrial redevelopment, to the extent
compatible with the Treaties ;

Whereas steps must be taken not only to create the
conditions for healthier competition but also to bring
abaut a long-term improvement in the competitiveness of
this industry throughout the C ity in relation to
the world market ;

Whereas Community coal industry undertakings must be
able to count on a precise medium and long-term cutlook
oo carry oul structural changes:

Whereas, as a result of the steady decline in coal produc-
tion in the Community in recent decades, some underta-
kings may be confronted with abnormal or exceptionally
high costs ; whereas State eid o offset all or part of such
costs may be compatible with the commen market
provided that strict supemston of such aid by the
Ce ission is ; whereas these inherited costs
are niot mptched by hlddEﬂ revenue from the past;

Whereas it is necessary to ensure equal access by the coal
industry and cther sectors to aid for research and develop-
ment and to aid for environmental protection ; whereas it
is therefore desicable to evaluate the compatibility of such
aid with the C ity g blished to this
end ;

Whereas, in particular, the coal industry is characterized
by ever-increasing recourse to advanced technclogy and
therefore plays an impenant role in research, develop-
ment and demonstration and the exploitation of the
industrial potential of such technology
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v

Whereas efforts to reduce production costs must form
part of a restructuring, rationalization and modemizati
plan for the industry distinguishing between production
units capable of contributing towards attainment of this
objective and units which attain it; wi the
latter will have to be the subject of an activity-reduction
plan leading to the closure of installations when the
present amangerments expire ; whereas only exceptional
social and regional reasons can justify any postponement
of closure beyond the expiry date set;

Whercas the Commission’s power of suthorizatinn must
be implemented on the basis of precise and full know-
ledge of each pl d by the gover ts and
of their relationship to the objectives of this Decision ;
t o quently, Member States should regularly
provide the C with a lidated report
showing the full details of the direct or indirect aid which
they plan to grant to the Community coal industry, speci-
fying the reasons for and scope of the proposed aid and,
where appropriate, its relationship with any moderniza-
tion, rationdlization and restructuring plan submitted ;

7

Whereas it may be necessary, in view of the specific
nature of certain existing aid arrangements, to allow a
transitional period of three years so that such amange-
ments can be brought into line with the provisions of this
Decision ;

Whereas it is essential that no payment should be made,
in whole or in part, before the Commission has given
explicit authonization,

HAS ADOPTED THIS DECISION :

SECTION I

Feamework and general objectives

Article 1

1. Al aid to the cosl industry, whether specific or
g I, granted by Member States or through State
resources in any form whatsoever may be considered
Community aid and hence compatible with the praper
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functioning of the ¢

g market only if it complies
with Articies 2 to 9.

2. ‘The tecm ‘aid’ covers any direct or indiract measure
or support by public authorities linked to production,
marketing and extemal trade which, even if it is not a
burden on public budgets, gives an economic advantage
to coal wndertakings by reducing the costs which they
would normally have to bear.

3.  ‘The term ‘sid’ also covers the allocation, for the
direct or indirect benefit of the coal industry, of the
chatges rendered compulsory as a result of State interven-
tien, without any distinction being drawm between aid
granted by the State end aid granted by public or privat
bodies appointed by the State to administer such aid.

4. 'The term ‘aid’ also covers aid elements contained in

financing taken by Member States in respect of
coal undertakings which are not regarded as risk capital
provided to a pany under dard 1 ¥
practice.

Arvicle 2

1. Aid geanted to the ceal industry may be considered
compatible with the proper functioning of the common
market provided it helps to achieve at least one of the
following objectives :

— 1o make, in the light of coal prices on internationel
markets, further progress towards economic viability
with the aim of achieving degression of aids,

— to solve the social and regicnal problems created by
total or partial reductions in the activity of production
units,

— to help the coal industry adjust to envirenmental
protection standards.

2z On expiry of a wansitionsl period not exceeding
three years starting at the entry into force of this Deci-
sion, with 2 view to increasing transparency, 2id shall be
anthorized only if it is entered in Member States’ national,
regional or local public budgets ar channelled through
steictly equivalent mechanisms.

3. With effect from the first coal production year
covered by this Decision, all aid received by undertakings
shall. be shown together with their prefit-and-loss
accounts a5 a separate item of revenue, distinct from
tumover.



414 ANNEX 1

4. For the purposes of this Decision, ‘production costs’
means those costy, per tonne of coat equivalent, which are
linked to current production.

5. Al ing the g of aid as
referred o in Articles 3 w 7 shal also be appraised,
without prejudice to the specific conditions defined for
them by those Articles, so as to assess their compatibility
with the objectives set out in paragraph 1 of this Article.

SECTION II
Aid grapted by the Member States

Asticle 3
Operating aid

1. Operating aid to cover the difference between
production costs and the selling price freely agreed
between the contracting parties in the light of the condi-
tions prevailing on the world market may be considered
compatible with the common market only if it satisfies all
the following conditions :

— the aid notified per tonne shall not exceed for each
undertaking or production unit the difference between
production costs and foreseeable revenue in the fol-
lowing coel production year,

— the aid actually paid shall be subject to annual correc-
tion, based on the sctual costs and revenue, at the
latest by the end of the coal production year following
the year for which the aid wos granted. Where the aid
is granted within the framework of a multiannual
financing ceiling, the final correction shall be mude at
the end of the year following the aforesaid muldian-
nual financing exercise,

— the amount of operating aid per tonne may not cause
delivered prices for Communiy cosl 20 be lower than
those for coal of a similar quality from third countrics,

— without prejudice to Articles § snd 9, Member States
shall supply the Commission firstly with sll details
relevant to the calculation of the foreseeable prochuc-
tion comts and reveniue per tonne and secondly with all
details relevant to the calculation of the comection
based on actual production costs and revenue,

— #id must entail no distortion of competition between
cosl users.

2. Member States which intend to grant operating aid
15 referred to in pargraph 1 in the course of the 1994 to
M2 coal production yean to coal wndertakings shall

bmit to the C in advance a modernization,
raticnalization snd restructuring plan  designated to
improve the economic visbility of the vndertakings
concerned by reduciog production costs.

The plnn will provide for appropri and

d ctorts l.u a trend Is a reduction
in production costs a 1992 prices, during the period 1994
w 2002

Implementation of this plan shall be monitored regularly
and the situation reviewed by the C ission in 1997,

3. If some production units in an receive
aid for the red of “‘iotl:yAmcle4
while others in the same undemhng receive operating
aid, the production costs of the units whose activity is
teduced shalf not be included in the calculation of the
average production costs with a view to evaluating attain-
ment by the undertaking of the objective set in paragraph
2 of this Article.

Article 4
Aid for the reduction of activity

Aid to cover the production costs of undertakings or
production units which will be unable to attain the condi-
tions laid down by Amicle 3 (2) may be considered
compatible with the common moarket provided that it
satisfies the conditions laid dewn in Article 3 (1) and is
the subject of a clesure plan with a deadline occurming
before expiry of this Decision.

Should such closure come about after the expiry of this
Decision, aid to cover production costs witl be authorized
only if it is justified on exceptional social and regional
grounds and is the subject of a progressive and conti-
nuous  activity-reduction plan  entailing a  significent
reduction in capacity before the expiry of this Decision.

Article 5
Aid to cover exceptional costs

1. State aid to coal undertakings to cover the costs
arising from or having arisen rom the modemization,
rationalization or restructuring of the coal industry which
are not related to current production (inherited liabilities)
may be considered « tible with the ¢ market
provided that the amount paid does not exceed such
costs. Such aid may be used to cower:
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— the costs incurred only by undertakings which are
carrying out or have cartied out resttucturing, |

— the costs incurred by several undertakings.

3 fral,

The categories of costs Iting from modernization
rationalization and restuctuting of the coal industry are
defined in the Annex to this Decision.

2, State aid to finance social-welfare schemes specifi-
cally for the coal industry may be idered patible
with the common market provided that it btings the ratic
between the cost per mineworker in employment and the
benefits per person in receipt of benefit for coal underta-
kings inty line with the corresponding ratio in other
industries. Without prejudice to Article 9, Member Suates'
Gover shall submit to the G i the neces-
sary basic dama and details of the calculation of the mtics
between the burdens and benefits referred to above.

Article &
Aid for research and development

Aid to cover expenditure by coal undertakings on
research and development projects may be considered

activity as referred to in Article 4 for the 1994 o 2002
coal production years shall sub it to the & ission, by
31 March 1994 at the latest, n dernizati ionali
stion and restructuring plan for the industry in accor-
dance with Article 3 (2) and/or an activity-reduction plan
in accordance with Article 4.

2. The Commission shall consider whether the plan or
plans are in conformity with the general objectives set by
Asticle 2 (1} and with the specific objectives and criteria
set by Articles 3 and 4.

3. Within three months of notification of the plans,
the Commission shall give its opinion on whether they
ate in conformity with the general and specific objectives,
without prejudging the ability of the measures planned
attain these objectives. 1f the information in the plans .
proves insufficient, the Commimion may, within one
month, request further information, in which case a new
three-month period will start on the date of submission of
such further infermation.

4 If & Mcmber State decides to make amendments to
the plan which alter its general tendency in respect of the
objectives pursued by this Decision, it must inform the
o L

compatible with the common matket provided that it
complies with the rules laid down in the Community
framework for State mid for research and development.

Article 7
Aid for environmental protection

Aid 1o facilitate the adjustment to oew environmental
protection standards of installations in operation at least
two years before the entry into force of those standards
may be considered compatible with the common market,
provided that it complies with rules laid down in the
Community framework for State aid for such purposes.

SECTION 111

Notification, appraisal and authorization
procedures

Article &

1. Member States which intend to gmnt operating aid
a5 referred 1o in Article 3 (2) or sid for the reduction of
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so that the latter may rule on the amend-
ments in accordance with the procedures set out in this
Article.

Article 9

1. By 30 September each year (or three months before
the measuses enter inte force) at the latest, Member States
shall send notification of all the financial support which
they intend to grant to the coal industry in the following
year, specifying the nature of the support with reference
1o the general objectives and critedia set out in Article 2
and the various farms of aid provided for in Articles 3 to
7 and its relationship te the plans submitied to the
Commission in accordance with Article 8.

2. By 30 September each year at the latest, Member
States shal! send notification of the amount of aid actually
paid in the preceding coal production yeat and shall
declare any cosrections made to the amounts originally
netified.

3. When notifying aid as referred to in Articles 3 and 4
and making the annual statement of nid actually paid,
Member States shall supply all the information necessary
for verification of the criteria szt out in the relevant
Articles.
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4. Member States may not put into effect planned aid
until it has been approved by the Commission on the
basis, in particular, of the general criteria and objectives
laid down in Asticle 2 and of the specific criteria esta-
blished by Articles 3 to 7. If the Commission has tken
na decision within three months of receipt of notification
of the | d, the may be imple-
mented 15 wrkmg days after transmission to the
Commission of natice of intent to implement them. Any
request made by the Commission for further information
shall cause that three-month period to sun afresh from
the date on which the Commission receives the informa-
tion.

5. In the event of refusal, any payment made in antici-
pation of autherization from the Commission shall be
repaid in full by the undertaking that received it and shall
invariably be considered an unfair advantage in the form
of an unjustified cash advance and, as such, shall be liable
to charges at the market rate payable by the recipient.

6. In its of the notified, the
Commission shat! check whether the d

States’ notification requirement in accordance with the
procedures laid down in Artictes # and 9 of this Decision.
All changes made in the afe joned arrangy

must alse be notified to the Commission.

SECTION ¥

General and financial p

Article 17

1. The Commission shali report annually to the
Council, the European Parliament and the Consultative
Committee on the application of this Decision,

2. The Commission shall submit te the Council, by 30
June 1997 at the latest, a report on experience and

are in conformity with the plans submitted in accordance
with Article 8 and with the objectives set out in Asticle 2.
It may request Member States to explain any deviation
from the plans originally submitted and to propose the
necessary COMECTive measures.

7. The artangements existing at 31 December 1993,
under which 2id was granted in conformity with the
provisions of Decision 2064/86/ECSC and which are
linked to agreements between producers and consumers,
exempted under Article 85 (3) of the EC Treaty and/or
authorized under Article 65 of the BCSC Treaty, must be
medified by 31 December 1996 10 bring them into line
with the provisions of this Decision,

The preceding subparagraph in no way affects either the
application: of Article 2 of this Decision or the Member

bl in applying this Decision. It may propose any
appmpmt: amendments in accordance with the proce-
dure laid down in the first paragraph of Article 95 of the
ECSC Treaty.

Arsicle 11

After ¢ g the C ity, the C ission shall
take all the measures necessary t0 implement this Deci-
sion,

Article 12

This Decision shall enter inte force on | Janvary 1934
and shall expire on 23 July 2002,

‘This Decision shall be binding in its entirety and directly applicable in ali Member States.

Done at Brussels, 28 December 1993,

For the Comntission
Karel YAN MIERT

Member of the Commission
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ANNEX

DEFINITION OF THE COSTS REFERRED TO IN ARTICLE 5 (1) OF DECISION No 3632/93/
EC5C

[. Costs incizrred only by undertakings which are carrying our or have carried out mstructunng and rational-
ization

Exclusively :

(a) the cost of paying social-welfare benefi lting from the pensioning-off of workers before they
reach statutory retirement age ;

b} other prional expenditure on workers who lose their jobs as a sesult of restructuring and ratienal-
ization ;

(e} the pay of pensions and all outside the mmmry system to workers who lose their jobs as
a result of restructuring and rationalization and @ itled to such p before the
restoucturing ; H

{d) the supply of free coal to workers who lose their jobs as a result of restructuring and rationalization
and to workers entitled 1o such supply before the restructuring ;

(#) residual costs ting from administrative, legal or tax provisions ;

() additional undecground safety work rasulting from sestructuring ;

(g} mining ‘damage pm\micd that it has been caused by pits previously in service ;

(h} residusl cosrs lting from ibutianis to bodies responsible for water supplics and for the
removal of waste water;

i) other residual costs resulting from water supplies and the removal of waste water;

(i} residual costs to cover former miners’ health imsurance ;

3] :mepnnnal intrinsic depreciation provided that it results frarm the restructuring af the industey
{with taking of any revsluation which bas occurred since 1 fanuary 1986 snd which
exceeds the wte of inflation};

() costs in connection with maintaining access to coal reserves after mining has stopped.

1L Costs incurred by several undectakings

{a) i in the contributions, vutside the staturory system, to cover social-secusity costs as & result of
the drop, following restructuring, in the aumber of contributors;

fb) expenditure, resulting from restructuring, on the supply of water and the removal of waste water;

{c) increase in conteibutions to bodies responsible for supplying water and removing waste water,
provided that this increase is the resulr of a ceduction, foliowing restructuving, in the coal production
subject to levy.
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State aid: Notifications and standardized annual reports

(Letter from the Commission to the Member States $G(94) D/2484 of 22.2.1994)

Sir,

When the Commission draws up the surveys on State aids in close cooperation with your Government, its
efforts ta bring about greater transparency are widely supported. The first survey, however, concluded that,
in order to increase transparency further and to imptove the flow of information ta the Commission in the
field of State aid, a more standardized system of notifications and annual reports was necessary. The purpose
of this letter is to inform all Member States of the arrangements the Commission has adopted following the
mulrilateral meetings on 13 Seprember 1989 and 24 January 1991, bilateral contacts with the Member States
which requested them, and Commission letrers SG(90) D/1665 of 18 June 1990 and SG(%2) D/6743 of
28 February 1992 asking each Member State to make known its comments on the Commission proposals,
These comments were taken into account by the Commission wherever possible.

The Commission considers that a more standardized system of norifications of aid proposals {schemes and ad
bnc cases) will not only make it easier for Member States to decide what information to include in any
notification made under Article 93(3) of the EC Treaty but will also facilicate the analysis of these notificarions
by the Commission. As a result, and more generally ﬁy avoiding the need to request further informarion, the
Commission will be able to reduce the rime it needs before taking a decision.

In order not to handicap the Member States required by their domestic budget laws to readopt a scheme’s
budger each year, the Commission has also decided thar Member States will in general no longer have to
notity an increase in the annual budget of an autharized scheme if the increase, expressed in ecus, doss not
exceed 20% of the initial annual amount and if the scheme is of indefinite duration or the increase takes place
during the period of validity of a fixed-duration scheme. However, all exrensions of schemes beyond the
pcriodf o;igina]ly authorized by the Commission, whether or not involving a change in the budger, must be
renotified.

A system of standardized reports is also necessary because, apart from the arrangements already existing for
certain sectors such as syntheric fibres, motor vehicles, shipbuilding and steel, scant information is available
on the regional impact of aid which is not specifically regional in nature or on the sectatal impaet of aid which
is not specifically sectoral in nature. Such secondary effects (i.e, the so-called cross-effects of aidy, and the
resulting distortions of comperition, can be significanr and could resulr in certain Community objectives being
inadvertently thwarted by the contradictery indirect effects of other measures which, in their own right, may
ar first appear coherent. This risk is further accentuated by the sheer volume of aid identified in the three
surveys on State aid within the Community published ro date, and especially those having horizontal objectives
{Le. aid having neither regionai nor sectoral objectives). It will be particulatly acute in the context of the single
market, when aid will be the only remaining form of protectionism and competition will be even fiercer.

In addition, for the analysis and monitoring of aid schemes to be fully effective, mare information will be
needed on any concentration of expenditure on a smal! number of recipients and on the cumulative impact of
all schemes on those recipients.

More detailed information is also needed on the application of schemes in order to ensure that they do not
fun counter to whar is required by the progressive developmenr or functioning of the common market. This
monitoring is necessary because of changes either in che aid schemes themselves {e.g. small but cumulative
inereases in spending over a long period) or in the economic eircumstances that initially led the Commission
to grant a derogation.

Accordingly, the Commission invites your Government to adopt the arrangements described in the attached
Annexes.

Anoex | sets out the future procedures for the notification of aid proposals (schemes and ad boc cases). In the

event of failure to comply with these procedures, the Commission would be obliged to decide its position on
the proposals in question on the basis of the information it possesses, even if it is incomplete, to request
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additional information or even te initiate the procedure provided for in Arricle 93(2) of the EC Treaty, thereby
delaying its decision.

As parr of its constant review of existing aid schemes provided for in Article 93(1) of the EC Treary, the
Commission proposes, as appropriate measures required by the progressive development of the common
market, that Member States sll:ould in future supply annual reports in accordance with the procedure, and for
the schemes, specified in Annex Il

I would therefore request your Gouvernment to give its agreement on the procedures set cut in Annex 11
within two months of the dace of this letter. Failing such agreetnent, the Commission reserves the right o
initiate the procedure provided for in Article $3{2) of the Treaty.

Yours faithfully,
For the Commission

Karel VAN MIERT
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ANNEX |

NOTIFICATION OF NEW AID PROPOSALS
(SCHEMES AND AD HOC CASES)
AND CHANGES TO EXISTING SCHEMES

A. General remarks

Article 93(3) of the EC Treaty requires Member States ro inform the Commissien of any plans to grant or
alter aid so as to enable it to submit its comments in sufficient time, Member Stares should complete and file
the notification in good time in order to cooperate with the Commission in the achievement of the Community’s
tasks, This procedure was explained to your Government by letters of § January 1977 (5G(77) D/122) and
2 Ocrober 1981 (SG(81) ID/12740). Your Goverament shonld in particular send a notification for any new
schemes or ad hoc cases proposed. It should also make a new notification for any changes to existing schemes.

Four situations may arise when notification of a new scheme or of changes to an existing scheme is given:

—— The first concerns the accelerated clearance of aid schemes for SMEs and of amendments of existing
schemes, the procedure for which has been communicated ro the Member States {O) No C 213, 19.8,1992,
p- 10). Those rules must be followed in the casc of new schemes (paragraph 1) and in the case of
modifications {paragraph 2, with the exception of the second indent);

— The second concerns the notification of changes in budgets of approved schemes. It has been decided that,
where the annual budger is increased by not more than 20 %, expressed in ecus, in relation to the initial
annual amount, it will no longer be necessary to netify such changes if the scheme concerned is of indefinite
duration or the increase takes place during the period of validity of a fixed-durarion scheme. However,
all-extensions of schemes beyond the period originally authorized by the Commission, whether or not
involving a change in the budger, must be renotified.

The injtial annual amounc is defined as follows:

— in the case of a scheme which, until now, had to be notified annually: amount for the first year
approved by the Commission;

— in the case of a multiannual scheme: annual average of toral amount approved.
Where a budget does not relate to full years, the annual average will have to be calculated propottionally.

These new rules thus supersede the rules contained in the communication on accelerated clearance of
amendments of existing aid schemes {paragraph 2, second indent).

— The third concerns tax aids. Because of their nature and where they are awarded automatically, no budger
needs to be submicred for such aids, only estimates {e.g. where only a certain predetermined requirement
has to be met in order to qualify for non-discretionary tax relief). In such cases, it is no longer necessary
to notify changes in the estimates although Member Stares are requested to supply ex post reports at the
end of each financial year in accordance with the procedures set out in Annex I

— All new schemes or changes to existing schemes not covered by the three situations described above and
all ad hoc proposals are covered by this Annex and must be notified in accordance with the procedures
described from point B onwards.

The Comemissien is concerned thar changes in expenditure or the refinancing of existing schemes {(excepr for
those referred to above for which prior notification is ne longer required) are not currently being notified.
Such notifications are essential if the Commission is to be able to carry out its duties effectively under
Articles 92 and 93 of the EC Treaty,

In arder for it to be able to assess the compatibility of new aid schemes, ad boc cases or changes to existing
schemes with the EC Treaty, the Commission proposes that, from the date of receipt af this lerter, any
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notification of aid proposals {schemes and ad bor cases) submitted under Article 93(3) of the EC Treary should
normally contain the information requested in the questionnaire pravided below (point B). Member States
should not regard the questicnnaire as binding but rather as an indication of the minimum information the
Commission usually needs in order 10 ascertain whether a scheme or ad hoc case is compatible with the EC
Treaty. For some schemes or ad hoc cases, it will clearly be difficule, if not impossible, to rovide all the
information requested because of the nature of the aid in question. The Commission wianm therefore
automatically reject any notification which does not give all the information requested on the new form.

But if, in certain cases, the Commission were not to have in its possession all the information it needed to
carry out the tasks imposed on it by the Treaty, it would have to request further details, and this would delay
the Commission’s decision on the compatibility of the scheme and hence the date of its implementation.
Member States are reminded that new aid propasals {schemes or ad boc cases) or changes to existing schemes
may not be put into operatien until the Commission has decided on their compatibility.

This standardized information may, of course, be supflemcmcd by any specific information your Government
considers essential to the Commission’s assessment of the narurz of an aid propasal and its compatibility with
the competition rules.

As regards R& D aid proposals, the questionnaires used ro date will be replaced by these new arrangements.

The new procedures apply in general to State aid measures. They do not, however, apply to aid measures
implemented in breach of the rules of Article 93¢3} of the EC Treaty. The procedures to be followed in such
cases are still those communicated to Member States by lerters SG{91) D/4571 of 4 March 1991 and 5G{91)
D/17956 of 27 October 1991. Ner are the new procedures applicable to aid for fisheries, transport and coal,
where notifications and annual reparts are governed by orli:ler Community rules, or to aid covered by the
frameworks for stee! (ECSC), shipbuilding and meter vehicles, or to aid subject to the special procedure
adapted by the Commission for aid granted in a Treuhand context, In addition, the new procedures do not
apply to de minimis aid as defined in the Community guidelines on State aid for small and medium-sized
enterprises {O] No C 213, 19.8.1992).

Similarly, notifications of individual cases of aid under existing schemes already appraved by the Commission
are not affected by the new rules,

However, the new arrangements do apply 1o the nen-ECSC steel sector and ro agriculture.
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B1

8.1

8.2

8.3.

10,

Information normally to be supplied in a notification under Article 93(3) of
the EC Treaty {(aid schemes and ad hoc cases)

(To be sent to the Secretariat-General of the Commission)

Member State:

Level at which scheme or ad boc aid case is administered :
-— central government

— regional

— other

Ministry orother administrative body with statutory responsibility for the scheme and its implementation :
Person(s) to contact;

Title of aid scheme:

Legal basis (artach a copy of the legal basis or the drafr legal basis)
Title:
References:

If a scheme:
[s it a new scheme: YES/NO
I£ the aid scheme replaces an existing scheme, please statc which one,

If an existing scheme:

— notified to the Commission on: ...

- aid number: ..,

— authorized by the Commission on: ...

— refercnce of Commission letter: ...

— specify which rules and conditions are being changed and why:

Aim of scheme or ad boc case
Indicatc only one category of objective (8.1, 8.2 or 8.3}
{State secondary aims, if any)

Horizontal
What is its purpose {e.g. gencral investment, SMEs, R& DY, environment, energy-saving, etc.)?

Regional

Which regions, arcas (NUTS level 3 or lower)? arc cligible?

ls/are the regions (areas) partly or fully eligible under Objectives 1, 2 or 5b? In the case of aid to
agriculture, does it comprise arcas defined in Directive 75/268/EEC 2

Secroral
Which sectors (NACE three-digit or cquivalent naticnal nomenclature (specify} arc eligible?3 1f
agriculture, which products ?

Other aid limitations or eriteria:
Specify any restrictions {number of employees, turn-over, balance sheet rotals, share of capital held by
large enterprises)* on recipients of aid or any other positive conditions used to detcrmine recipients.

What are the instruments {or forms) of aid? {deletc where not applicable)

! Ifitis an R&D scheme, complete and return the actached questionnaire B2,

1 NUTS is the Nomenchature of Territorial Units for Statistical Purposes in the European Communities,

* NACEis the Cenrral Industrial Classification of Econamic Activities within rhe Eirapean Communitics.

 Sce SME guidelines: not more than 25% may be owned by one or mare companics not falling within the SME definition, exeept
public invesrment corporations, venture capital companics o, provided no cantral s exercised, instinutionad investors Y NoC13,
19.8.1992),
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11.

12,

13.

14.

14.1.
14.2.

15.
15.1.

152,

15.3.

16.

17.

18.

19.

— grant

— [ow-interest loan {including derails of how the loan is secured)

— interest subsidy

— rtax relief

— guarantee {including details of how the guarantee is secured and any charges made for the guarantee)
— aid tied to an R&D contract concluded with industrial firms (specify)

— other (specify).

For each aid instrument, a precise description of its tules and conditions of application should be given,
including in particular its intensity, its tax treatment and whether the aid is granted automatically once
certain objective criteria are fulfilled or whether there is an element of discretion for the competent
anthorities.

Far each aid instrument, the eligible costs on which the aid is calculated should be specified (e.g. land,
buildings, equipment, personnel, training, consulrants’ fees, etc.).

Details should be given of any aids repayable where projects are suecessful (especially the criteria for
‘success’} and of repayment arrangements. Penaltics (e.g. repayment) should be specified for failure by
the recipient to comply with the conditions on which aid was granted.

Whete there is more than one aid instrument, to what extent may a recipient combine several instruments?
To what extent may the aid in question be combined with other aid schemes in operation?

If a scheme:
Duratien of aid scheme

Number of years:

Is an existing scheme being extended? YES/NO
For how long?

Expenditure

Give budgetary appropriations for the duration of the scheme or ad hoc case or an estimate of revenue
losses due to tax expenditure,

If an existing scheme is to be altered, give for the last chree years:
— expenditure in the form of commitments made

or, in the case of tax expenditure,
— estimared revenue losses.

Indicate financing schedule.

15 the budger adopred annually ? YES/NO
If not, what period does it cover?

Other provisions.

For schemes covered by the R&D framework, give breakdown of budget by enterprise, research centre
and university.

For schemes which do not have a specific sectoral or regional objective, specify any resulting sectoral or
regional concentrations:

If a scheme, give:

Estimated number of recipients {delete as appropriate}:
fewer than 10

from 19 tot 50

from 51 to 100

from 101 to 500

frem 5C1 to 1000

mote than 1000,

Information/control measures envisaged ta ensure chat assisted projects comply with statutory objectives.
Measures taken to inform the Commission of the application of the schems.

It would be desirable for Member States to provide a Fully reasoned justification as to why the aid
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proposal could be deemed compatible with the Treaty where this is not evident from the aid objectives
described in the notification owing to the nature of the scheme or ad #oc case. This reasoned justification

should include, where appropriare, the necessary supporting statistical documents (e.g. for regional aid,
socio-economic data on the recipient regions),

20.  Other relevant information, including estimated number of jobs created or maintained.
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B2.

2.1,
2.2,
3.
2.4,
2.5,
1.6,

3.1
3.2,
3.3.
3.4
3.5.

J.s6.

5.1

5.2,
5.3
&.

&1,
6.2,
£.3.
6.4,

Additional information normally to be supplied in a notification of state
aid for R&'D under Article 93(3) of the EC Treaty (schemes and ad hoc
cases)
(To be atrached to general questionnaire B1)
Aims
Detailed descriprion of the aims of the measure and the type or nature of R& D to be assisted.
Description of R&D phases benefiting from aid.
Definition phase or feasibility studies

Fundamental research

Basic industrial research
Applied research

Development

Pilot or demonstration projects

Details of cost elements eligible for aid.
Personnel costs

Supplies, materials (current costs}, erc.
Equipment and inscruments

Land and buildings

Consultancy and equivalent services, including acquisition of research results, patents and know-how,
licensing rights, etc.

Overheads directly attributable ro the R&D
Please specify the aid intensiry levels where they vary according to cost elements.

Cooperative research

. Are projects carried out in cooperaticn berween a number of firms eligible for aid ?

On special terms ?
If so, what are the terms?

. Daes the aid proposal provide for cooperation between enterprises and other bodies such as research

institntes or universities? On special terms ? If so, describe the terms and conditions.
Multinational aspects

Does the proposal {ad boc case/scheme/programme) have any multinational aspects {e.g. Esprit, Eureka
projects) ? If so:

Daoes the proposal invelve cooperation with parmers in other countries?
If so, indicare:

{a) which other Member States

{b) which other non-member countries

{c} which enterprises in other countries.

Total cost of proposal {ad hoc case/scheme/programme})
Give breakdown of total cost by partner

Application of results

Who will own the R8D resules in question ?

Are any conditions atrached to the granting of licences in respect of the results ?

Are there any rules governing the general publication or dissemination of R& D results ?
Indicate the measures planned for the subsequenr use/development of results.
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ANNEX I

ANNUAL REPORTS!

A. General remarks

The Commission has decided to use the powers conferred on it by Article 93(1) of the EC Treaty to request
all Member States 1o furnish certain basic dara in the form of annual reports on all current aid schemes in
otrder to keep them under constant review. The data will enable the Commission to monitor more effecrively
whether the implementation of an aid scheme approved by it under certain socrio-economic conditions
<ontinues to furfil the conditions necessary for exemption from the general ban on aids contained in
Article 92{1) of the EC Treaty.

The Commission considers rhat the gatheting of such data should not place an undue administrative burden
on the Member States. As a result, detailed reports need be sent only for a very limited number of aid schemes,
while reports on other schemes need contain only a limited number of data,

The list of aid schemes which the Commission considers should form the subject of a detailed report is given
in Section D. The structure for this type of report is set our in Section B, New schemes for which the
Commission has requested a detailed report should be added 1o that list. The Commission reserves the right
to request a detaile(? repart on any scheme instead of a simplified one, and vice versa.

Section E of this Annex provides an outline for the simplified report ta be submitted for all aid schemes for
which a detailed report is not required. For aid notified under the accelerared clearance procedure and schemes
with an annual budget of not more than ECU 5 million, only a very simplified report is required.

The annual reports should cover two financial years:

(i} the year in which the report is received fyear n} and for which estimated expenditure, or revenue losses
due te tax expenditure, should be indicated;

(i) the preceding year (year n-1}, for which commitments made, expenditure actually incurred and exact
figures for revenue losses should be shown.

For each scheme, the first report should reach the Commission nor later than six months after the end of the
financial year in which the scheme was approved by the Commission. Subsequent annual reports should ceach
the Commission not later than six months after che end of vear n-1. For schemes already in force, the first
reports should be submitted during che first six months of 1994 and concern the financial years 1994 and 1993.
Failure ro comply with the obligation to provide the reports within the deadline may oblige the Commission
to initiate the Article 93(2) procedure in respect of the aid scheme.

The Commission will remind the Member States at the end of each year of the schemes for which detailed or
simplified reports should be submitred.

It reserves the right to propose any other appropriate measure necessitated by the progressive development or
functioning of the common market.

In addition to the information to be supplied in the standardized reports, ;our Government should cantinue

to provide any specific information requested by the Commission as a condition of its approval of the aid.

The new procedures apply in general to Staze aid measures, They do not, however, apply to aid for fisheries,
transpart and coal, where notifications and annual teports are governed by other Community rules, or to aid
covered by the frameworks for steel (ECSC), shipbuilding and motor vehicles, or to aid subject to the special
procedute adopted by the Commission for aid granted in a Treuhand context. Nor do they apply to de minimis
aid as defined in the Community guidelines on State aid for small and medium-sized enterprises {O] No C 213,

1 The new rules also apply, where appropriate, to quartetly or six-monthly reports.
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19.8.1992). However, the new arrangements for annual reports apply in general to the non-ECSC steel industry
and to agriculeure, in so far as the Commission considers it necessary, and there on a case-by-case basis.

As regards aid schemes part-financed by the Community, the Commission is aware of the administrative
difficulties involved in preparing two different reports for a single scheme {one for the departments responsible
for the structural Funds and one pursuant to Articles 92 and 93 of the EC treary). Where all the projects under
a particular scheme have been part-financed by the Communirty, it therefore plans to use the report drawn up
for the strucrural Funds and not 1o require a standardized report as set out in this Annex.

B. Format of detailed annual report

3.1,
3.1
3.2.1,

322

3,23,
324,

3250

3.2.5.2.

3.2.6.

1

Name of scheme:
Date of most recent approval by the Commission:

Expendirure under che scheme

Separate figures should be provided for each aid instrument in the scheme {e.g. grant, low-interest
loans, guarantees). Provide tigures on expenditure or commitments, revenue losses and other financial
factors relevant to the granting of aid {e.g. period of loan, interest subsidiss, default rates on loans
net of sums recovered, gefault payments on guarantees net of premium income and sums recovered).

These expenditure figures should be provided on the following basis;
For year n, provide expendirure forecasts or estimated revenue losses due to tax expenditure.
Far year n-1, indicate:

Expenditure committed, or estimated revenue losses due ra tax expenditure, for new assisted projects
and actual payments for new and current projects!

Number of new recipients and number of new projects assisted, rogether with total amount of eligible
investments and estimated number of jobs created or maintained.

Regional breakdown of amounts ar 3.2.1 (NUTS level 2 or below)?

For each major project {estimated investment in excess of ECU 3 million) for which a commirment
was made but which was subsequently shelved: amount of investment and aid proposed, and number
of jobs concerned.

Sectoral breakdown of totral expenditure by recipients’ secrors of activity (according to NACE
rwo-digit classification — see section C below — or equivalent national nomenclature, to be specified),

Complete only if schemes are covered by the framework for State aids for R8¢D:

{i) Breakdown of toral expenditure by R&D stage (fundamental, basic industrial, applied, etc.};
{ii} Specify the number of projects involving Community or international cooperation;

{iii} Give Ereakdnwn of expenditure by enterprise, research centre and university,

To be completed only for schemes:

{i) not reserved exclusively for SMEs;

{ii} not involving the automatic granting of aid, Aid is granted auromatically where it is necessary
only to satist%y all the eligibility conditions in order to qualify for aid or where it is shown that a
public autharity is not exercising its statutory discretionary right to select recipients.

Pravide the following information for each of those recipients, starting with the one receiving the
most aid, which account for 36% of total commitments in year n-1 {with the exception of budget
appropriations earmarked for fundamental research by universities and other scientific institutions
not covered by Article 92 of the EC treaty provided such research is not carried out under contract er
in cooperation with the private sector):

— name

— address

— recipient’s sector of activity {following classification referred to in question 3.2.5.1)

If the figures for actual rax expenditure are not yet available, estimates should be provided and the final

figures sent with the next report.
! The Commission reserves the right to ask for more informarion at a higher leve! of disaggregarion,
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327,

— amount of aid commitred {or authorized where tax aid is involved)
— cligible cosrt of project
— rtotal cost of project.

The list must contain at least 10, but not more than 30 recipients. This rule takes precedence over the
30% rule. If there are fewer than 10 recipients in the report vear, they must all be listed. If there are
several assisted projects per recipient, the information requested should be broken down by project.
The information is not required in rhe case of aid subject to a ceiling where more than 30 recipients
reach the ceiling. Only the level of the ceiling and the nuniber of recipients reaching it need be given.

Changes (admimistrative or other) introduced during the year.

C. Sectoral breakdown of expenditure

NACE Duscriptiom

conde

0

AGRICULTURE, HUNTING, FORESTRY AND FISHING

ENERGY AND WATER

11
12
13
14
15
16
17

Extraction and briguetring of solid fuels

Coke ovens

Extraction of petrelcum and natural gas

Mineral oil refining

Nuclear fuels industry

Production and distribution of elecrricity, gas, steam and hot warter
Water supply: collection, purification and distribution of water

EXTRACTION AND PROCESSING OF NON-ENERGY-PRODUCING MINERALS ANDDERIVED
PRODUCTS, CHEMICAL INDUSTRY

21
22
23
24
23
26

Extraction and preparation of metalliferous orcs

Production and preliminary processing of metals

Extraction of minerals other than metalliferous and encrgy-producing minerals; peat extraction
Manufacture of non-metallic mineral products

Chemical indusery

Man-made fibres industry

METAL MANUFACTURE; MECHANICAL, ELECTRICAL AND INSTRUMENT ENGINEERING

il

32
33
34
3431
35
33.3
36
36.41
37

Manufacture of meral articles {except for mechanical, electrical and instrument engineering and
vehicles!

Mechanical engineering

Manufacture of office machinery and data processing machinery
Electrical and electronic engineering

Manufacrure of electronic cquipment and apparatus

Manufacrure of metor vehicles and of motor vehicle parts and accessorics
Manufacture of parts and accessories for motor vehicles

Manufacrure of other means of transport

Manufacture of acroplanes and helicoprers (including the engines)
Manufacture of precision, optical and similar instruments

OTHER MANUFACTURING INDUSTRIES
41/42 Food, drink and robacco industry

43
44
45
45.1

Textile industry

Leather and lzather goods industry {except foorwear and clothing)
Foorwear and clothing industry of which

Manufacture of footwear
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46 Timber and wooden furnirure industries

47 Manufacture of paper and paper preducts, printing and publishing
48  Processing of rubber and plastics

4% Other manufacturing industries

BUILDING AND CIVIL ENGINEERING

DISTRIBUTIVE TRADES, HOTELS, CATERING, REPAIRS
TRANSPORT AND COMMUNICATION

BANK AND FINANCE, INSURANCE, BUSINESS SERVICES, RENTING

OTHER SERVICES

D. List of aid schemes for which a detailed annual report is to be provided

{Specific schemes for each Member State)

E. Format of simplified Annual Report to be submitted for all existing schemes
not listed in section D above

For new aid schemes covered by the arrangement for aids covered by the accelerared clearance procedure or
schemes with an annual budger of not more than ECU § million, give only the information requested in points

1,2.1,

1,
2.

2.1
2.2
2,21,

2.2.2.

2.2.3.

224,

2.2.1 and 2,2.2 {very simplified report).

Name of scheme

Expendirure under scheme

Separarte figures should be provided for each aid inscrument in the scheme (e.g. grant, low-interest
loans, guarantees). Provide figures on expenditure or commitments, revenue losses and other financial
facrors relevant to the granting of aid {e.g. period of loan, interest subsidies, default rates on loans ner
of sums recovered, default payments on guarantees ner of premium income and sums recovered).

These expenditure figures should be provided on the following basis:

For year n, provide expenditure forecasts or estimated revenue losses due to tax expenditure

For year n-1, indicate:

Expenditure commitred, or estimared revenue losses due to tax expenditure, for new assisted projects
and actual payments for new and current projecrs.!

Number of new recipients and number of new projects assisted, together with estimated number of
jobs created or maintained.

Complete only if schemes are covered by the framework for State aids for R& D+
{i} Breakdown of total expendirure by R& D stage {fundamenral, basic industrial, applied, ete.)
(it} Specify the number of projects involving Communiry or international cooperation.
{iii} Give breakdown of expenditure by enterprise, research centre and universiry.
To be completed ooly for schemes:
{i) not reserved exclusively for SMEs;
{ii} not involving the automatic granting of aid. Aid is granted automarically where it is necessary only

1 1f the figures for actual tax expenditure are not yet available, esrimates should be provided and the final
figures sent with the next report.

COMP. REP, EC 7993



430 ANNEX 1

to satisfy all the eligibility conditions in order to qualify for aid or where it is shown that a public
authority is not exercising its statutory discretionary right to select recipients.

Provide the following information for each of the five recipients to which the largest amounts of aid
were commiteed ;

— name

— address

— recipient’s sector of activity {follow classification referred to in guestion 3.3.5. a)

— amount of aid committed {or authorized where tax aid is involved).

If there are fewer than five recipients in the report year, they must all be listed. If there are several
assisted projects per recipient, the information requested should be broken down by project. The
information is net required in the case of aid subject 1o a ceiling where more than five recipients reach
the ceiling, Only the level of the ceiling and the number of recipients reaching it need be given,

3. Changes (administrative or other) introduced during the year.
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Guidance note on use of the de minimis facility provided for in the SME aid
guidelines (Letter of 23 March 1993 ref. IV/D/6878 from DG IV to the Member
States)

On 20 May 1992, the Commission set out its pelicy on State aid for small and medium-sized enterprises
{SMEs) in Community guidelines. The guidelines, which were published in the EC Official Jeurnal No C 213
of 19 August 1992, have introduced a de mimimis facility. This provides that in future aid not exceeding
ECU 50 000 per firm over three years for a given bread rype ofpcxpcnditure need not be notified to the
Commission under Article 93(3) of the EEC Treary for auchorization, The Commission considers that aid in
such small amounts is unlikely to have a perceptible impact on trade and competition between Member States
and does not fall within Article 92{1).

However, a lack of effecr on trade and competition cannot be assumed if a firm receives ECU 50 000 of aid
for many different types of expenditure at once or if it exceeds the limit for a given type of expenditure when
receiving aid from different sources. The guidelines do not specify which types of expenditure arc to be
counted as separate catcgorics for the purpose of the de minimis facility, but only give investment and training
as examples. They are also silent about a number of marers of practical importance for applying the limit per
type of expenditure, namely the start of the three-year period, the possibility of receiving aid under an
authorized scheme as well as aid regarded as de minimis, and the quantification of assistance provided
otherwise than as grants.

These matters and the general question of monitering were discussed with representatives of the governments
of Member States ar a multilateral meeting on 8 December 1992 and it was announced that DG 1V would issue
interpretarive guidance to clatrify them. This is the purpose of the present letter to Member States.

The first matter to be clarified concerns the number and identicy of categories of expenditure for cach of
which a firm may receive aid of ECU 50 000 over chree years without notification.

Two such categories should be distinguished, namcly

{i} investment of any kind and for whatever purpose except R& D3, and
{1i) other expenditure.

Hence, a given firm may receive a maximum of ECU 100 000 of aid under the two categories over a three-year
period without notification. 1t should be noted that, in accordance with established pracrice, no aid may be
given for exports,

Secondly, the three-year period to which the limit is to be applied should be regarded as beginning on the datc
the individual firm first receives aid under the de minimis facility after the SME aid guidelines were published
on 13 August 1992,

On the question of cumulation between aid under the de minimis facility and aid under an autherized scheme,
the following rule should be applied. If a firm that has received aid under the de minimis facility in the past
three years for one of the abovementioned two categories of expenditure wishes to accepr aid under an
authorized scheme for expenditure falling within the samc catcgory, the de munimis and authorized aid
combined must not exceed the maximum award autharized by the Commission for the notified scheme if this
is above ECU 50 000, This means that the larter award may have to be reduced so that the total remains within
the maximum.

The limit in the de minimis facility is expressed as a cash grant of ECU 50 000. In cases where assistance is
provided in a form other than as a grant, it must be converted into its cash grant cquivalent value for the
purpose of applying the de minimis limit. The commenest other forms in which aid with a low cash value is
provided are soft loans, tax allowances and loan guarantees. The conversion of aid in these forms into its cash
grant equivalent should be done as fallows.

The cash grant equivalent should be calculated gross, i.e. before tax if the subsidy is taxable.!

1 1f the subsidy is not taxable, as in the case of some tax allowances, the nominal amount of the subsidy,
which is both gross and net, should be taken.
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All aid receivable in the future should be discounted o its present value.! The discount rate used should be
the reference interest rate communicated to the Commission each year by the Member State concerned.

The cash grant equivalent of a soft loan in any vear is the difference between the interest due at the reference
interest rate and that acrually paid. All the interest that will be saved until the loan has been fully repaid
should be discounted to its value at the rime the loan is granted and added together. An exemple of how 1o
caleulate the cash grant equivalent of a soft loan is given in the Annex. Two variants, with and without a
grace period on principal repayments, are illustrated.

The cash grant equivalent of a tax allowance is the saving in tax payments in the year concerned. Again, tax
savings to be obtained in the future should be discounted at rhe reference interest rate to their present value.

For loan guarantees, the cash grant equivalent in any year can be calculated as the difference between (a) the
outstanding sum gnaranteed multiplied by the risk factor {probability of default) and {b} any premium paid,
e,

{guaranteed sum % risk) — premium.

As the risk factor, the experience of default on loans extended in similat citcumstances {industry, size of firm,
level of general economic activity) should be raken. Discounting to present value should be carried out as
before.

Arrangements need to be made in each Member State to monitor use of the de minimis facility so that the
above rules are complied with. This nced not involve an elaborate and staff-intcnsive system, bur certain
minimum safeguards are required. [t should be noted thas the SME aid guidelines themselves state that it has
to be an express condition of an aid award or scheme that is not notified that any further aid the same Brm
may receive in respect of the same rvpe of expenditure from other sources or under other schemes does nor
take rhe toral aid the firm receives above the ECU 30 000 limit. Authorities granting aid under the de rrinimis
facility should draw this condition to the attention of applicants and require them to declare any provious
awards of aid to ensurc than they do not excesd the limit. $imilar checks should be made by anthorities
granting aid under authorized schemes.

Under Article 5 of the EEC Treaty, the Member States are reguired to assist the Commission in performing its
tasks. Only the Member States are in a position to monitor the use of the de minimis facility to ensure that it
is restricted to aid not exceeding the amounts that the Commission considers not to have a significant effect
on trade and competition. Under Article 3 of the Treary, therefore, Member States are requested to
communicate to the Commission by 31 May 1993 their arrangements for monitoring compliance with the
rules set out above.

ANNEX

Calculation of the cash grant equivalent of a soft loan

The following guidance note gives an example of how the grane equivalent of a soft loan can be caleulated.

A public authority commits itself to paying an interest subsidy on a ECL 300 000 10-year loan to maintain the
interest rate to the borrower at 6 %. The official reference intercst rate accepred by the EC Commission for
the country concerned in that year is 8 %. In calcularing the cash grant equivalent of the subsidy throughout
the term: of the loan, it may be assumed that the reference intercst rate will remain consrant over the period.
The cash equivalent of the subsidy depends on whether or not a grace period on principal repayments is
granted.

1. No grace period

The loan is paid off in linear instalments starting in year one. The cash grane equivalent of the interest

! Grants, however, should be counted as a single lump sum even if they are paid in instalments.
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subsidy in the first year is the principal sum multiplied by the interest subsidy in percent, divided by the
reference interest rate, thus:

(1) ECU 500 000 x 0.02/1.08 = ECU 9 259
The subsidy in years two to ten is calculated similarly, bur at a compound discount rate, i.e.:
(2) ECU 450 000 x 0.02/(1.08)2 = ECU 7 716
{3y ECU 400 000 = 0.02/(1,08)3 = ECU & 351
{4) ECU 350 000 x 0.02/{1.08) = ECU § 145
{5y ECU 300 000 x 0.02/{1.08)% = ECU 4 083
{6) ECU 250 000 = 0.02/(1.08)¢ = ECU 3 151
{7} ECU 200 000 x 0.02/(1.08)" = ECU 2 334
{8) ECU 150 000 x 0.02/{1,08) = ECU 1 621
{9) ECU 100 000 x 0.02/{1.08) = ECU! 1 000
{10} ECU 50 000 x 0.02/{1.08}1% = ECU 463

The toral cash grant equivalent is the sum of the discounted subsidies in each year, i.e. ECU 41 123

2. With grace period

Ne principal repayments have to be made in the first rwo years.

The loan is repaid in linear instalments of ECU 62 500 from rhe third vear onwards. The discounted cash
grant equivalent of the interest subisidy in each year is:

{1} ECU 500 000 x 0.02/1.08 = ECU 9 259
{2} ECU 500 000 x 0.02/{1.08)* = ECUI 8 573
{3) ECU 500000 x 0.02/{1.08)* = ECU 7 938
(4) ECU 437 500 = 0.02/(1.08)* = ECU € 432
{5) ECU 375 000 x 0.02/(1.08)* = ECU 5 104
{6) ECU 312 500 x 0.02/(1.08)¢ = ECU 3 93%
{7} ECU 250 000 x 0.02/{1.08)" = ECU 2 917
{8} ECU 187 500 x 0.02/{1.08)% = ECU 2 026
{9y ECU 125 000 x 0.02/{1.08)° = ECU 1 251’
{10y ECU 62 500 x 0.02/{1.08)* = ECU 579

In this case the total cash grant equivalent is ECU 48 018
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Council Directive 93/115/EC of 16 December 1993 amending
Directive 90/684/EEC on aid to shipbuilding

O] L 326, 28.12.1993

THE COUNCI. OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the E
Community, and in particular Articles 92 {3) (d) and 113
thereof,

Having regard to the proposal from the Commission (1),

of the Europesn Parli-

Having regard to the opini
ament {},

Having regard to the opinion of the Beonomic gnd Social
Committee {7,

Whereas Council Directive $0/684/EEC of 21 December
1990 on aid to shipbuilding(y will expire on
31 December 1993 ;

Whereas the aid policy established in that Directive has
generally achieved its objectives ;

Whereas, however, in spite of the improvements forecast
due 10 the expected incresse in the demand for shipbuil-

ing it is too eutly to speak of full normalization on the
warld shipbuilding market ;

Whereas the Commumity's existing policy needs to be
maintained in order to promote the long-term survival of
an cificient and competitive European shipbuilding
industry ;

Whereas the C ity is still p g its efforts
within the Organization for Economic Cooperation and
Development (QECD) framework to reack a multilateral
agreement between the world’s most important shipbuil-
ding nations on a rapid phasing-out of all direct and indi-
rect public support measures in the shipbailding, ship
conversicn and ship repair sector as well as other
obstacles to re-establishing normal competitive conditions
in the sector;

Whereay this agreement must ensure fzir competition at
an international level among shipyards through o
balanced and equitable elimination of all existing impedi-
ments or obstacles to normal competitive conditions ;
whereas it must provide an cffective instrument for coun-
teracting injurious pricing p ing with the
agreement ;

80} Ne € 126, 7. 5. 1993, p. 24.

Opinion delivered on 16 November 1993 (not yet published
in the Official Joumal)

3 Q) Ne C 249, 13, 9. 1953, p. 10.

(% O No L 380, 31. 12. 1990, p. 27. Dicective as last amended
by Dicective S2/68/EEC (O] No L 215, 4 8 1993, p. 54

Whereas this Directive and Directive S0/684/EEC are
without prejudice 1o sny d that may be neces-
sary in older 10 ply with inter ional obligati
entered inte by the Community,

HAS ACOPTED THIS DIRECTIVE :

Avrticle I

Article 13 of Directive H/684/EEC shall be amended to
read as follows :

*This Directive shall apply from 1 January 199 w
31 December 1994

Article 2

Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with
this Directive.

When Member States adopt these measures, they shall
contain & reference to this Directive or shall be accompa-
nied by such ref e on the of their official
publication. The methods of making such refecence shall
be laid down by Member States.

Article 3

This Directive shall enter into force on 1 January 1994.

Article ¢

This Directive is add d to the Member States,

Done at Brussels, 16 December 1993,
For the Councel

The President
R URBAIN
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Commission Directive 93/84/EEC of 30 September 1993 amending
Directive 80/723/EEC on the transparency of financial relations between

Member States and public undertakings

OJ L 254, 12.10.1993

THE COMMISSION OF THE EUROFEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 90 (3)
thereof,

Whereas Commission Directive B80/723/EEC("), as
amended by Directive 85/413/EEC(3, introduced a
system whereby Member States were placed under an
cbligation to ensure that financial relations between
public authosities and public undertakings are transpa-
rent; whereas that Directive required certain financial

information te be d by Member States and supplied
to the G jssion when req 1;
Whereas Directive 80/723/EEC contai isions, parti- d

10 ensure that an equality of opportunity exists between
both public and private undertakings :

Whereas it has been established that a significant part of
the financial flows between a State and its public underta-
kings pass though a variety of forms of financial transfers
and do not simply take the form of capital or quusi-
capital injections ;

Whereas it is predominantly in the manufacturing sector
that the C has established that a considerable
amount of aid has been granted to undertakings but not
notified purssant to Article 93 (3) of the Treaty ; whereas
the first(?), second(y) and third () State aid surveys

confiem that large ameunts of State aid continue to be
illegally ;

cularly in Asticles 3 and 5, which ma‘y facilitate the
Commission’s task in meeting the obhgmons it has
assumed ;

Whereas public undertakings paly an important role in
the ec jes of Member States ; wh the need for
transparency of financial relations between the Member
States and their public undertakings hes proved greater

Whereas a reporting system based on ex poss facto checks
of the financial flows between public authorities and
public undertzkings will enable the Commission to fulfil
its obligations ; wh that system of control must cover
specnhc financial information ; wh such info i

is not always publ:cly available and, as it is found in the
puh]:c arena, is insufficiently detailed to allow a preper
jon of the financisl flows between the State and

than before, on account of develoy in the competi-
tive simation in the common market, especially as the
Community is moving ds close e £
tion and social cohesion ;

Whereas the Member States have adopted a Single Bure-
pean Act which in tum has led to the creation of the
Single Market with effect from 1 January 1993 ; whereas
this will lead to grear.er competitive pressures and to %
need for the C ission to be vigilant in ensuring that
the full benefits of the Single Market are achieved ;

whereas the Single Market makes it incrasingly necessary

HOJ No L . 7. 1980, p. 35.
O] No L . 8. 1985, p. 20.
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public undertakings;

Wheress all of the information requested can be regarded
as being proportional 1o the objective pursued taking
account of the fact that such information is already
subject to the disciosure obligations under the Fourth
Council Directive 78/660/EEC () conceming the annual
accounts of companies, as last amended by Dimctive
%0/60S/EEC (1) ;

{7 ISEN 92-B25-9535.
{4 ISAN 9-826-0386.
) ISBN 92-B26-4637.
O] No L 122, 14. 8, 1978, p. 11
() OF No L 317, 16. 1L. 1990, p. &0
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 Whereas, in order to limit the administrative burden on
Member States, the reporting system should make use of

both pubhr.‘l)f mtlab]e data and information available

h the | ion of conso-

lidated reports is to be permiteed ; ‘whereas incompatible

aid to major undertakings cperating in the manufacturing

sector will have the greatest distortive effect on competi-

tion in the common market; whereas, therefore, such a

reporting sy may at p be limited 10 under-

takings with a yearly turnover of more that ECU 250

miilign ;

Whereas, although the C ission, when notifying the
Directive in 1980, took the view that movements of funds
within a public undertakings or group of public underta-
kings were not subject to the reg of Directive
BO/723/EEC, the inclusion of such information is called
for by the new tequirements of economic life, which is
often influenced by State inter via public underta-
kings ; whereas, as has been underlined in the case-law of
the Court of Justice since 1980 (), infringements of the
provisions of Article 93 (3] by Member States have
increased appreciably, thereby making the Commission's
monitoring tasks in the ficld of compctition more and
more difficult ; wh the C 's p of vigi-
lance must therefore be increased,

HAS ADOQFTED THIS DIRECTIVE:

Article 2
Directive 80/723/BEC is amended as follows :

L. in Article 2, the following indent is added:

‘— “public undertakings aperating in the manufactu-
ring sector”™ means :
all undertakings whose principal area of activity,
defined as being at least 50 % of total anmul
maver, is in facturing. These f
are those whose op fall to be included in
Section I} — Manvfacturing (being subsection DA
up to and including subsection DIN) of the NACE
[Rev. 1) classification (7).

) ©) Ne L 83, 3. 4. 1993,";

2 Article 5a is inserted as follows :
Article 5a

1. Member States whose public undertakings
p in the facturing sector shall supply the
financial information as set out in paragraph 2 to the

[ ission or an | basis within the timetable
contained in paragraph 4.

2. The financigl information required for each
public undertaking opemting in the manufacturing
sector and in accordance with paragraph 3 shall be as
follows :

(i) the annual report and annval accounts, in accor-
dance with the definition of Council Directive
78/660/EEC (). The annual accounts and annual
report include the balance sheet and profit/loss
account. expl ¥ notes, together with accoun-
ting policies, statements by directors, segmental
and activity rep M er, notices of sharchol
ders’ meetings and any other pertinent informa-
tion shall be provided.

The following details, in 3o far as not disclosed in the
annual report and annual accounts of each public
undertaking, shall also be provided :

(i) the provisicn of any share capital ar quasi-capital
funds similar in natuee to eqmty. sPequmg the
terms of its or their p
preference, deferred or conwmble shares and
interest rates ; the dividend or conversion rights
attaching themo);

(i1i) non-refundable grants, or grants which are only
refundable in certain circumstances ;

{iv) the award o the enterprise of any loans, including
overdrafts and advances on capital injections, with
a specification of interest rates and the terms of
the lean and its security, if any, given to the
lender by the enterprise receiving the loan;

{v} guaraniees given to the enterprise by public
autharities in respect of loan finance {specifying
terms and any charges paid by enterprses for
these guarantees); '

{vi} dividends paid out and profits retained;

(vil) any other forms of State intervention, in parti-
cular, the forgiving of sums due to the State by a
public undertaking, including inter alia the

repayment of loans, grants, payment of corporate
or gocial taxes or any similar charges.

3. The inf d by paragraph 2 shall be
provided for all public undemlkmgs whose furnover
for the most recent financial year was more than ECU
250 million.

The information required abowve shall be supplied
ly for each public undertaking including those

(') See, for example, the ju%gmmm in Cagz 290/83 C
v. France [1985} ECR, 439 {agricultuee ceedit fund), Joined Ca-
ses 67, 68 70/85 Vao der Kooy v. Commission [1988]
ECR, p. 219, Case 303/88 Italy v. Commision [1991] ECR-],
p- 1433 (ENI-Lanercssi) and Case C-305/89 ltaly v. mig-
sionl[l”l] BCR-1, p. 1603 (IRI, Pinmeccanica and Alfa Ro-
med

located in the Member States, and shall include, where
appropriate, details of all intra- and inter-group tran-
sncr.mm between different pubhc undertakings, as well

conducted direct b public under-
eakmg and the State. The share capital referred 1o in
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paragraph. 2 (i) shall include share capital contributed
by the State direct and any share capital received
contributed by a public holding company or other
public undertaking (including Financial institutions),
whether inside or outside the same group, to a given
public undertaking. The naltionship between the
provider of the finance and the recipieat shall alerays
be specified. Similarly, the reports required in para-
graph 2 shall be provided for each individual public
undertakings separately, as well as for the (sub-holding
company which consolidates several public wnderta-
kings in so far as the consclidated sales of the (sub)-
holding company lead to its being classified as “manu-
facturing”.

Certain public enterprises split their activities into
several legally distinct undertakings. For such enter-
prises the Commission is willing to accept one conse-
lidated report. The consclidation should reflect the
economic reality of a group of enterprises operating in
the same or closely related sectors. Consolidated
reports from diverse, and purely financial, holdings
shall not be sufficient.

4. The information required under paragraph 2
shall be supplied 1o the Cc jssion on an 1
basis. The information in respect of the financial year
1992 shall be i dedt to the C ission within two
months of publication of this Directive.

For 1993 and subsequent years, the information shall

be provided within 15 working days of the date of -

publication of the annual report of the public underta-
king concerned. In any cese, and specifically for
undertakings which do not publish an annual repert,
the required information shall be submitted not later
than nine months following the end of the underta-
king's financial year.

In order to assess the number of companies covered by
this reporting system, Member States shall supply to
the Commission a list of the companies covered by

COMP, REP. EC 1993

this Article and their mumovet, within two months of
publication of this Directive. The list is 10 be updated
by 3 March of cach year

5. This Article is applicable to companics owned or
controlled by the Treuhandanstalt only from the
expiry date of the special ceporting system set up for
Treuhandanstalt investments.

6. Member States witl furnish the Commission with
any udditional information that jt deems necessary in
order to complete a b gh appmisal of the data
submitted.

() O] No L 222, 14. 8. 1978, p. 11

Article 2
Member States shall adopt the provisions necessary to
comply with this Directive by 1 November 1593, They
shall inform the G issi t f i liately.

When Member States adopt these provisions, these shall
contain a reference to this Directive or shall be accompa-
nied by such reference at the time of their official publi-
cation. The procedure for such ref e shall be adopted
by Member States.

Article 3

This Directive is addressed to the Member States.

Done at Brossels, 30 September 1993

For the Commiision
Karel VAN MIERT
Vice-President
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Commission communication to the Member States (93/C 307/3)
Q] C 307, 13.11.1993

Following the annulment of the Commission’s communication, concerning ‘the application of
Articles 92 and 93 of the EEC Treaty and of Article 5 of Commission Directive 80/723/EEC
to public undertakings in the manufacturing sector, by the Court of Justice of the European
Communrities, in June 1993, the Commission bas decided 10 adop( as a directive, the ohligation
for Member States to provide the Commil with £ | data on an annual basis. This
Directive has been forwarded 1o Member States and has been published ().

At the same time the Commission readopted the above oommumr.:uon omjmng the mpomng
requirement that was contained in paragraphs 45 w 53, and p by set
out in paragraphs 2, 27, 29, 31 and 54,

This revised text is reproduced below:

() OJ Ne L 254, t2. 10. 1993,

Commission communication to the Member States — Application of Articles 92
and 93 of the EFC Treaty and of Article 5 of Commission Directive §0/723/EEC
to public undertakings in the manufacturing sector

I INTRODUCTION relationship berween public undertakings and the State,

. i § and, on the other hard, it will develep the well estab-

1. A reinforced application of policy ds Scate lished principle that where the State provides finances to

aids is ry for the ful completion of the a y in that would not be acceprable

internal market. One of the areas identified as worthy of 10 an investor operating under normal marker econemy

atention in this respect is public undanakmgs Therc is conditions, Suate aid is_involved. The ¢ ation

need for both i ncy and d then explains how the C issi ds to increase

of policy for public nndemkmss bccause they have not transparency by applymg this principle e all forms of
been sufficiendy covered by State aid disciplines: public funds and to comp in all

— in many cases only capital injections and not other
forms of public funds bave been fully included in aid 3

disciplines for public undertakings, This communication does not deal with the

question of the compatibi]ity under one of the dero-
gations provided for in the EEC Treaty because na
change is ermuged in this pnl:cy Finally, this communi-

— in addiu'_on, thcs_e d.iscipline's in geheral anly cover cation is linticed to the uring . This will
loss-making public undertakings, not, however, proclude the Comm:sslon from usu:g the
: approach described by this ation in individ

cases of sectors outside manufacturing o the exeent that
— finally it also appears that there is a considerable the principles in this communication apply in these
volume of aid w0 public undertakings given other excluded sectors and where it feels that it is essential 1o
than chrough approved aid schemes (which are also determine if State aid is involved.
availabe to private undertakings) which have not
been notified under Artcle 93 {3).

i IL PUBLIC UNDERTAKINGS AND THE RULES OF
2. This communication is designed to remedy this COMPETTTION
situation. In the first place it explains the legal back-
ground of the Treary and oudines the aid policy and 4. Anicle 222 staes: "This Treaty shall in no way

case-taw of the Council, Parli C n and judice the rules in Member Stces governing the
Court of Justice for public enterprises. This will, in system of property ownership’. In other words the
particular, focus, on the one hand, on Directive Treary is neutral in the choice a Member State may

80/723/EEC on the transparency of the financial make beeween public and private ownership and does not
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prejudice & Member State’s pght to run a mixed
economy. However, these rights do not absolve public
undertakings from the rles of competition because the
instiwtion of a system ensuring that competition in the
common market is not distorted is one of the bases en
which the Treaty is built (Article 3 (f}). The Treaty also
provides the general nules for ensuring such a syseem
{Articles 85 1w 94). In addition the Treary lays down that
these general rules of competition shall apply 1o public
undertakings (Article 90 (1)). There is a specific dero-
gation in Asticle 90 (2) from the general rule of Article
90 (1) in that the rules of competiticn apply 1o all public
wndertakings including those entrusted  with  the
aperation of services of general economic interest or
having the ch of ar producing monopoly
in so far as the application of such rules does not
obstruct” the performance in law or in fact of the
particular tasks assigned to them. The development of
trade must not be affected 1o such an excent as would be
contrary to the i of the C ity. ITn the
context of the State aid rules (Articles 92 o 94), this
means that aid granted to public undemakings must, like
any other State 2id to private undertakings, be notified
in advance to the Commission (Aricle 93 (3)) to
ascertain whether or not it falls within the scope of
Article 92 (1), i. e. aid that affects trade and competition
between Member States. If it falls within Article 92 (1), it
is for the Commission to determine whether one of the
general derogations provided for in the Treaty is
applicable such that the aid becomes compatible with the
common market. It is the Commission’s role to ensure
that there is no discrimination against either public or
private undectakings when it applies the rules of compe-
titien.

5. It was to ensure this principle of non-discrimi-
pation, or nevtrality of weatment, that the Commission
adopted in 1980 2 Directive on the transparency of
financial relations between Member States and public
undertakings {*). The Commission was motivated by the
fact that the complexity of the financial relations
between national public authorities and public under-
takings tended to hinder its duty of cnsuring that aid
incompatible with the common market was not granted.
It further considered that the State aid rules could only
be applied fairly to both public and private undertakings
when the financial relations between public authorities
and public undertakings were made transparent.

6. 'The Directive obliged Member States to ensure that
the flow of ail public funds 1w public undertakings and
the nses to which these funds are put are made traos-
parent (Article 1). Member States shall, when the
Commission iders it ¥ $0 to request, supply

(%) Dicective $04723/EEC (O] No L 195, 29. 7, 1980, p. 35), as
amended by Directive 85/413/EEC (O] No L 229, 28, 4.
1985, p. 20), which included previously excluded sectors.

1o it the information referred 1o in Anicle 1, together
with any necessary background information, notably the
objectives pursued (Article 5). Although the transparence
in question applied to all public funds, the following
were particutarly mentioned as Falling within its scope:

— the setiing-off of operating losses,
— the provision of capital,
— non-refundable grants or loans on privileged terms,

— the granting of financial advantages by forgeing
profits or the recovery of sums due,

— the forgoing of a norma! return on public funds used,

4 “al b 1

ion for imposed by the

pfublic authorities,

7. 'The Commission further considered that trans-
parency of public funds must be achieved itrespective of
the manner in which such provision of public funds is
made. Thus, not only were the flows of funds directly
from public authorities to public enterprises deemed to
fall within the scope of the Transparency Directive, but
also the flows of funds inditectly from other public
undertakings over which the public authority holds a
dominant influence (Armicle 2).

5. The legality of the Transparency Directive was
upheld by the Court of Justice in its judgment of & July
1982 ().

B.1. On the argument thas there was no necessity for
the Directive and that it infringed the rule of propor-
tionality, the Court held as follows {paragraph 18): ‘In
view o{ the diverse forms of public underiakings in the
various Member States and the ramifications of their
activities, it is inevitable that their financial celations with
public authorities should themselves be very diverse,
often complex and therefere difficult to supervise, even
with the assistance of the sources of published infor-
mation to which the applicant govemments have
referred. In those circumstances there is an undeniable
need for the 1C ission to seck additional informati
on those relations by establishing common critenia for all
the Member States and for all the undertakings in
question’.

¢ Joined Cases 188 to 190/80, France, ltaly and the United
Kingdom . Commission [1982] ECR 2545.
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8.2.  On the argument that the Directive in question
infringed the principle of neutrality of Article 222 of the
Treaty, the Court held that {paragraph 21}, *it should be
bome in mind that the principle of equality, 1o which the
govenments in connection with the relationship
between public and private underakings in general, pre-
supposes that the two are in comparable sivvatons. ...
private undertakings determine their industrial and
commercial strategy by taking into account in particular
requirements of profitability. Decisions of public under-
takings, on the other hand, may be affected by factors of
a different kind within the framework of the pursuit of
abjectives of public interest by public authorities which
may exercise an influence over those decisions. The
economic and financial consequences of the impact of
such factors lead 1o the establishment between those
undertakings and public authorities of financial relations
of a special kind which differ from those existing
berween public authorities and private undertakings. As
the Directive concerns precisely those special financial
reladons, the submission relating o discriminacion
cannet be acoepted.

8.3.  On the argument that the Directive's list of public
funds to be made transparent (Anicle 3) was an atempt
to define the notion of aid within the mezning of Articles
92 and 93, the Court stated as follows (paragraph 23):
‘In relation to the definition contained in Anicle 3 of che
financial relations which are subject to the rules
contained in the Directive, it is sufficient to state that it
is not an pt by the C ission 1o define the
concept of aid which appears in Anicles 92 and 93 of the
Treary, but only a of the financial transactions
of which the Commission considers that it must be
informed in order to check whather a Member State has
granted aids to the undertakings in question, without

lying with its obligation to notify the Commission

already stated, the reason for the inclusion in the Treaty
of the provisions of Article 90 is precisely the influsnce
which the public authorities are able o exert over the
commercial decisions of public undertakings. Thar
influence may be exerted on the basis of financial partici-
pation or of rules governing the management of the
undertaking. By choosing the same criteria to determine
the financial relations on which it must be able to obtain
information in order to perform its duty of surveillance
under Article 90 (3), the C ission has ined
within the limits of the discretion conferred upon it by
that provision’.

9. The principles developed by the Court of Justice
with respect to the Transparency Directive are now part
of the established jurisprudence and of particular
importance is the fact that the Court has confirmed that:

— making financial relations transparent and the
provision, on request, of information under the
Directive is necessary and respects the principle of
propoertionality,

— the Directive respects the principle of neutrality of
treatment of public and private undertakings,

— for the purposes of monitoring compliance with
Arucles 92 and 93 the Commission has a legitimate
interest 1o be informed of «ff the hypes of Aows of
public funds 1o public enterprises, and

— for the purposes of monitoring compliance with
Articles 92 and 93 the Commission has a legitimate

under Article 93 {3y

§4.  On the argument thac the public enterprises on
which information was to be provided (Aricle 3} was an
attempt 1o define the notion of public undertakings
within the meaning of Article 90 of the Treacy, che
Court stated that {paragraph 24), ‘it should be
emphasized that the object of those provisions is not o
define the concept as it appears in Article 90 of the
Treaty, but to establish the necessary criteria 1o delimit
the group of undertakings whose financial relations with
the public authorities are to be subject to the duty laid
down by the Directive to supply infermation' It
continued in paragraph 25 as follows: ‘According wo
Article 2 of the Directive, the expression “public under-
takings” means any undertaking over which the public
authorities may exercise directly or indirectly a dominant
influence. According te the second paragraph, such
influence is to be pr d when the public authorities
directly or indirectly hold the major part of the under-
uking’s subscribed capital, contrel the majority of the
votes, or can appeint more than half of the members of
its administrative, gerial or supervisory body’. Tt
continued in paragraph 26 as follows: "As the Court has

in the flows of public funds w public under-
takings that come either directly from the public
authorities or indirectly from other public under-
takings.

III. PRINCIPLES TO BE USED IN DETERMINING
WHETHER AID 18 INVOLVED

10.  Having established over which enterprises and
over which funds the Commission has a legitimate
interest for the purposes of Aricles 90 and 92, it s
necessary o examine the principles w be vsed in deter-
mining whether any aid is involved. Only if aid is
involved is there any question of any prior notification.
Where aid is involved it is necessary to then examine
whether any of the derogations provided for in the
Treaty are applicable {*). This analysis of determining on
the one hand whether aid is involved and on the other
whether the aid is compauble under one of the dero-
gations of the Treaty, must be kept 2s a two stage
process if full transparency is to be assured.

(") See also poines 32 and 33 below,
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11.  'When public undertakings, just like private ones,
benefit from menies granted under transparent aid
schemes approved by the Commission, then it is clear
that aid is involved and under what conditions the
Commission has authorized its approval. However, the
sitwation with respeet o the other forms of public funds
listed in the Transparency Directive is not always so
clear. In certain circumstances public enterprises can
derive an advantage from the nature of their relationship
with public authoriues through the provision of public
funds when this laner provides funds in circumstances
that go beyond its simple role as proprietor. To ensure
respect for the principle of neutrality the aid must be
assessed as the difference between the terms on which
the funds were made available by the State to the public
enterprise; and the terms which a private investor would
find acceprable in providing funds to a comparable
ptivate  undertaking when the private investor s
operating under normal marker economy conditions
{hereinafter ‘market economy investor principle’). As the
Commission points oul in ils communication on
‘Indusuiial  policy in an open and competitive
environment’ (COM{90) 556) ‘competition is becoming
ever mote global and more intense both on the world
and on Community markets’. This trend has many impli-
cations for European companies, for example with
regards to R&D, investment swrategies and  their
financing. Both public and private enterprises in similar
sectors and in comparable econemic and financial sim-
ations must be weared equally with respect to this
financing. However if any public funds are provided on
terms more favourable (i.e. in economic terms more
cheaply) than a private owner would provide them to a
private undertaking in a comparable financial and
competitive position, then the public undertaking is
receiving an advantage not available w private under-
takings from their proprietars. Unless the more
favourable provision of public funds is creaved as aid, and
evaluated with respect 1o one of the derogations of the
Treary, then the principle of neutrality of treaument
between public and private undertakings is infringed.

12, This principle of using an investor operating under
normal market conditions as a benchmark to determine
both whether aid is invelved and if so to quantify it, has
been adopted by the Council and the Commission in the
steel and shipbuilding sectors, and has been endorsed by
the Parfiament in this conext. In addition the
Commission has adopted and applied this prnciple in
numerous individual cases. The prineiple has alsa been
accepted by the Conrt in every case submitted to it as a
yardstick for the determination of whether aid was
invalved.

13.  In 1981 the Council adopted the principle of the
market economy investor prmmplc on WO occasions.
Firstly it approved ly the C¢ ission decision
establishing Community rules for aids to the steel
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industry (*), and secondly it approved, by a qualified
majority, the Shipbuilding Code (). In both cases the
Council stated chat the concept of aid includes any aid
elements contained in the financing measures taken by
Member States in respect of the steel/shipbuilding
undertakings which they directly or indirectly control and
which do not count as the provision of equiry capital
according to standard compony practice in & market
economy. Thus not only did the Council approve or
adope the marker economy principle, it went along t.hr_
same lines as the Commi in the abo
Transparency Directive, which brought within its scope
not cnly the direct provision of funds bur alse their
indirect provision.

t4.  The Council has maintained this general principle,
mast recently in 1989 in the case of steel (%), and in 1990
in the case of shipbuilding (). In fact in the 1989 steel
aid code the Coundil agreed 1o prior nctification of all

. provisions of capital or similar financing in order 1o

allow the Commission to decide whether they
constisuted aid, ie. could ‘be regarded as a penuine
provision of risk capital according fo uswal investment
practice in @ market economy' (Article | (2)). The Council
also reaffirmed and approved unanimously this principle
in Commission Decision 89/218/ECSC concerning new
aid to Finsider/ILVA ).

15.  The Parliament has been called upon o give its
cpinicn on the market economy mmvestor principle
contained in the Shipbuilding Directives. For these
Directives the Parlisment agreed to the Commission
drafis which included this principle (%).

t6. The Commission adopted the same market
economy investor principle when it laid down its position
in general on public holdings in company capital which
still remains valid (*%). It stated 'where it is apparent that
2 public authority which injects capital . .. in a company
is not merely providing equity capital under narmal
market economy conditions, the case has to be assessed
in the light of Arnicle 92 of the EEC Treaty' (para-

(*) Decision $1/2320/ECSC of 7 August 1981 (O] No L 228,
13, B. 1981, p. 14). See, in paricular, the second recital and
Article 1.

{* Council Directive 81/363/EEC of 28 ﬁim! 1381 {Qf Ne
L 137, 23. 5. 1981, p. 39}, See, in pariculac, the lase reciral
and Article 1 (c).

() Commission Decision 322/89/ECSC of 1 Fcbruary 1989
(O] No L 3, 10. 2. 1989, p. 8.

("} Council Directive 90/684/EEC of 21 December 1990, (O]
No L 380, 31. 12 1990, p. 27).

) OJ No L 86, 31. 3. 1989, p. 76.

("t See for example O] No C 28, 9. 2, 1981, p. 23, and O] Ne
C7,12. 1. 1987, p. 320.

% C upication to the Member States com:cmlng ublic
authorities holdings in y capital. (Bullen d)
1984).
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graph 1). It considered in particular that Staee aid was
involved ‘where the finangial position of the company,
and particularly the structure and volume of its debns, is
such that a normal return (in dividends or capital gains)
cannot be expected within a reasonable time from the
capital imrvested’.

172 The C issi has lied chis
market econemy investor principle in rnany individual

cases to determine whether any aid was involved. The:

Commission examined in each cage the finandal circum-
stances of the mmpany which received the public funds
to see if a mar would have made
the monies avaulals]e on similar terms. In the Leeuwarden
decision the Commission established that the capital
injections constituted aid because “the overcapacity in the
. industry constituted handicaps indicating that the
firm would probably have been vnable to raise on the
private capital marker the funds essential to its survival.
The situation on the market provides me reso
grownds for hope thar a firm urgentdy needing large-scale
reqructuring  could generate sufficient cash flow 10
finance the replacement mvestment necessary .. (M)
This policy has been applied ly over a b
of years, More recently in the CAdF/Orkem decision (),
the Commission established thar the public anthorty
‘injected capital into an vndertaking in conditions that
are not those of 2 market economy’. In fact, the
company in question ‘had very little chance of obtaining
sufficient capital from the private market to ensure its
survival and long-term stability’. In the ENI-Lanerossi
decision ("), the C ission stated that “finance was
granted in circumstances that would not be acceptable to

mission has clearly stated that capital injections by the
State have not constituted aid because a reasonable
return by way of dividends or capital growth could
normally be expected {1}

1. The Commission has alsc applied the markes
cconomy investor principle tc many individual cases
under the shipbuilding Dirgctives and steel aid endes. In
for ple in Bremer Vulkan (%), the
Cﬂrmmmon considered thar a bridging loan and the
purchase of new shares constituted State aid because it
did "not accepe the arpument put forward by the German
Gavernment that [ic] ... only acted Like a private
investor who happened o0 be bevier at foreseeing fumure
market de than any else’ In steel, for
example, it wok decisions in several individual cases
where capital injections were considered as aid ().

19. It is noteworthy that in many of the above
described cases the capital injected into the public under-
wuking came not directly from the State but indirectly
from State holding companies or ather public under-
takings.

20. The Court has been called upon to examine a

a private investor operating under normal market
¢conomy conditions, as in the present case the finaneial
and ecanomic position of these factories, particularly in
view of the duration and volumes of their losses, was
such that a normal rewurn in dividends or capital gains
could net be expected for the capital inveseed’ (*4). There
have also been a number of cases where the Com-

(") O] NoL 277, 29.9. 1982, p. 1.

("y O] Na C 198, 7. B. 1990, p. 2.

("} O No L. 18, 20. 1. 1989, p. 52.

("} Decisions Meura (O] Ne L 276, 19. 10. 1984, p. 34), Leeu-
warden {O] Ne L 277, 29. 9. 1982, p. 15), Intermills T [{e1)
Na L 280, 2. 10. 1932, p. 3, BochJ’No\"ich.h (Q] Ne
L 59, 27. 2. 1935, p. 21}, Boussae (O] No L 352, 15. 12
19‘!7, p. 42], J\lfa Fﬂt (O] No L 394, 31. 5. 1989, p. 9,
Pinaule-Tsoroy (O] No L 11%, 7. 5. 1988, p. 38), Fabelta
{OJ No L 62, 3. 3. 1984, p. 18), Ideal Spun (O No L 283,
7. 10, 1984, p. 42), R:n: [}0{ EUZZD 11. B. 1985,

p. 30, Venezuula Yewo (QJ 166, 16, 6. 1989, 60|)
Qulmlg:l (O] No C 188, 28 7.1990, p. 3) and IOR /Final P
(mot yer published) where the same reasoning can be found.

of cases decided by the Commission in is
application of the market economy investar principle set
out in the 1984 puidelines. In cach case submited to it,
the Court accepted the principle as an appropriate one o
be used to determine whether or not aid was involved. I
then examined whether the Commissien decision suffi-
ciently proved its application in the specific circum-
stances of the case in question. For example, in its
judgment in Case 40/85{*) (Boch), the Court staed
(paragraph 13):

{"} Decisions CDFJOrInem, in arts. (op- ¢it), Quimigal, in
parts, {op. cit.}, Iotermills [Bu]]enn EC 4-1990, poiar
1.1.34) apd Emael {18th 1t Rtport. points
212 and 213). .

(") Not yet published.

™ 0 No L 227, 19. 8. 1583, p_ | See absa, in particular, cases

ting o Arbed Sidmar, ALZ, Hoogovens, Irish Sceel,
Sullon'U:mm and British Steel where the same TTasoning
can be fuund In all these sceel cases the aid was held 10 be
More the Council unanimously
ed thiz principle in the Finsider/ILVA case —
pamr. 26 below,
(") Belginmv. Commission [1986] ECR 2321,
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‘An approprnate way of establishing whether [the]
measure is a State aid is to apply the criterion, which was
menticned in the Commission's decision and, moreover,
was not contested by the Belgian Government, of deter-
mining to what extent the undertaking would be able 1o
obtain the sums in question on the private capiral
markets. In the case of an undertaking whose capital is

- almost entirely held by the public authorities, the test is,
in particular, whether in similar circumstances a private
sharcholder, having regard o the forseeability of
obtaining a rewurn and lezving aside all social, regional
policy and sectoral considerations, would Thave
subscribed the capital in question”.

The Court has recently reaffirmed this principle in the
Boussac judgment {"*), where it stated (paragraphs 3%
and 40): ‘In order to determine if the measures
constitute State aid, it is necessary o apply the criterion
in the Commission’s decision, which was not e d

be motivated not only by the possibility to get a direct
profit, but also by other concerns such as maintaining
the image of the whole group or to redirect its activities.
However, when the new injections of capital are
divorced from all possibility of profitability, even in the
long term, these injections must be considered as aid ...
(unofficial cranslation).

21.  The fact that in many of the cases decided by the
Court the injections came indirectly from State holding
companies or from other public underuakings and not
directly from the Stave, did not aler the aid character of
the monies in question. The Court has always examined
the economic reality of the situation to deteemine
whether State resources were involved. In the Seeinicke
and Weinlig judgment {7}, the Court stated that *. . . save
for the reservation in Asticle 90 (2) of the Treacy, Article
92 covers all privare and public undertakings and all their
production’ and that “in applying Article 92 regard roust
primarily be had to the effects of aid on the underakings

by the French Government, whether it would have been
possible for the undenaking to obtain the funds on the
private capital market’, and ‘the financial situation of the
company was such that it would not except an acceptabie
recurn on the investment within a reasonabie time period
and that Boussac would not have been able to find the
necessary  funds on the market' (unofficial trans-
lation) (**). ‘The Court has recently further refined the
market economy investor principle by making a
distinction between a private investor whose time
horizon is a short-term even speculative one, and that of
a private holding group with a longer-term perspective
{Alfa/Fiat and Lanerossi {(*). ‘It is necessary to make
clear that the behaviour of a private investor with which
the intervention of the public investor ... must be
compared, whilst not necessarily that of an ordinary
investor placing his capital with a more or less shor-term
view of us profitability, must at least be that of a private
holding or group of emerprises which pursue a
structural, global or sectoral policy and which are guided
by a looger-term view of profitability’. On the basis of
the facts of the case ‘the Commission was able to
correctly conclude that a private investor, even if taking
decisions at the level of the whole group in a wider
economic context, would not under normal market
economy conditions, have been able o expect an
acceptable rate of profitability {even in the long term) on
.the capital invested . . * {unofficial translation). ‘A private
investor may well inject new capital to ensure the
survival of a company experiencing temporary diffi-
culties, but which afier, if necessary, a restructuring will
become profitable again. A mother company may also,
during a limited time, carry the losses of a subsidiary in
order 1o-allow this later to withdraw from the sector
under the most favourable conditions. Such decisions can

"y Case C-301/87 (not yeo published).

™ Sec also Intermills Case 323/82, Leeuwarden Joincd Cases
2967318782, Mcura Case 234/84 where the same reasoning
can be found.

(") Cases C-305/89% and C-303/88 respectively (oor yer
published).
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ar pr s favoured and not the stams of the
institutions entrusted with the disuibution and adminis-
tration of the aid". More recently in the Crédit Agricole
jodgment (), the Court confirmed this and added that
‘... aid need not necessarily be financed from State
resources to be classified as State aid ... there is no
necessity to draw any distinction according te whecher
the aid is granted directly by the State er by public or
private bodies established or inted it w
administer aid".

‘P

IV. INCREASED TRANSPARENCY OF POLICY

22.  'To date most but by no means all of the cases
which have come before the Council, the Commission
and the Court where the marker cconomy investor
principle has been ~applied have concerned capital
injections in loss-making or even near-bankrupt
companies. One of the aims of this communication is to
increase transparency by more systematically applying
aid disciplines

— 1o public undertakings in all situations, not just those
making losses as is the case at present,

— 10 all the forms of public funds mentioned in the
Transpirency Directive (Aricle 3 — see points & and
9.3 above}, in particular, for loans, guarantees and
the rate of return, not just for capital injections as is
the case at present.

23, This increased transparency of policy is w be
brought abour by clearly applying the market economy

{9y Case 78/76.
{*) Case 290/83.
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investor principle t public undertakings in all sicuauons
and all public funds covered by the Transparency
Directive. The market economy investor principle is used
because:

— it is an appropriate yardseick both fer measuring any
financial advantage a public undertaking may enjoy
over an cquivaleat private onc and for ensuring
neutrality of treatment between public and private
undertakings,

— it has proved itself practical o the Commission in
numerous cases,

— it has been cenfirmed by the Coun (see particularly
points 20 and 21 above), and

— it has been approved by the Council in the steel and
shipbuilding sector.

Unless this clarification is implemented there is a danger
nat only of lack of transparency, but also of discrimi-
nation against private undertakings which do not have
the same links with the public authorities nor the same
access 1o public funds. The current communication is a
logical development of existing policy rather than any
radical new departure and are necessary 10 explain the
application of the principle w a wider number of sit-
ations and a wider range of funds. In fact the Court, the
Commission and the Council have already applied the
principle of the market economy investor in a limited
number of cases to the forms of public funds other than
equity which are also the object of this communication
— Le. guarantees, loans, return on capital {#}.

24, Guarantee. In IOR/Finalp {op. «cit) the
Commission considered that when a Swate holding
company became the one and cnly owner of an ailing
company (thereby exposing it to unlimited liability under
Italian commercial law) this was cquivalent to taking
exura risk by giving in effect an open-ended guaranier.
The Commission using its well established principle
stated that a market economy investor would normally
be reluctant 1o become the one and enly shareholder of
a company if as a conseq ke must assume unlimited
liability for it; he will make sure chat this additional risk
is ourweighed by additional pains.

25.  Loan. In Boch {op. cit) the Count stated (para-
graphs 12 and 13): “By virtue of Article 92 (1) ... the

(™) It should be noted that this is not an exhauative list of the
different forms of financng which may entail aid. The
Commission will act againn the provision of any other
advantages to public dertakings in a mble or
intangible form that may constitute aid.

provisions of the Treaty conceming State aid apply to
aid granted by 2 Member State or through Staee
resources in any form whawsoever. It follows . . . that no
distincion can be drawn berween aid gransed in the
form of loans and aid granted in the form of a
subscription of capital of an underaking ... An appro-
priate way of establishing whether such a measure is a
State aid is to apply the cnterion . .. of determining 1o

what extent the undertaking would be able 10 obtain the

sums in question on the private capital markers.”

26, Return on capital When it opened the Article §8
procedure of the ECSC Treary (lewer 10 the lalian
Government of 6 May 1988) in the Finsider/ILVA case,
the Commission considered that the loars granted by
State credit institutions were not granted to the under-
taking in questien under conditions acceptable 10 a
private investor operating under nermal market
conditions, but were dependent on an {implicit) praraniece
of the State and as such constituted State aid. In factat a
later date chis implicit guarantee was made explicit when
the debts were henoured. The opening of the proced

led 1o a decision with the unanimous approval of the
Council (*) which imposed conditions on the enterprise
in question to ensure that its wiability would be
e-cstablished, and a refurn o capital should be
camcd,

V. FPRACTICALITY OF THE MARKET ECONOCMY
INVESTOR PRINCIPLE

27. The pracucal experience pained by the
Cammission from the application of State aid rules to
public enterprises and the general support among the
Community institutions for the basic themes of the
market econpmy investor principle confirm  the
Commission’s view thac it is as such an appropriate
yardstick 1o determine whether or not aid exists.
However it is noted that the majority of ¢ases to which
the mechanism bhas been applied have been of a
particular nature and the wider application of the
mechanism may appear to cause certain difficulties.
Seme further explanations are therefere warranted. In
addition, the fear has been expressed that the applicatien
of the market economy investor principle could lead to
the Commission's judgment replacing the investor and
his appreciation of investment projects. In the first place
this ceiticism can be refuted by the Eact that this principle

) 0) No L 86, 31. 3. 1989, p. 76. See alse the Commission
Communication to the Council of 25 October 1988 —
SE((88) 1485 final and point 207 of the 14th Competition
Report. In facx, the whole aim of the Steel Code for all
Member States was 1o restore viability through a minimum
reeuen and self-financing according 1o marker principles.
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has already shown itself wo be both an appropriate and
practical yardstick for determining which public funds
constitute aid in numerous individual cases. Secondly it is
not the aim of the Commission in the future, just as it
has not been in the past, to replace the investor's
judgment. Any requests for extra finance nawurally calls
for public undertakings and public authorities, just as it
does for private undertakings and the private providers
of finance, to analyse the risk and the likely outcome of
the project.

In wrn, the Commission realizes that this analysis of risk
requires public undertakings, like private undertakings,
w0 exercise entrepreneurial skills, which by the very
nature of the problem implies 2 wide margin of judgment
on the part of the investor. Within that wide margin the
exercise of judgment by the investor canoot be regarded
as involving State aid. I is in evaluation of the justifi-
cation for the provision of funds that the Member State
has to decide if a natification is necessary in conformity
with its obligation under Article 93 (3). In this context, it
is useful o recall the arrangements of the 1984
communication oo public authorities’ holdings which
stated that where there is a presumption that a financial
flow from the State to a public holding constitutes aid,
the Commission shall be informed in advance. On the
basis of an examination of the information received it
will decide within 15 working days whether the infor-
mation should be regarded as notification for the
purposes of Article 93 (3) {point 4.4.2). Only where there
are no objective grounds to reasonably expect that an
investment will pive an adequate rate of reurn that
would be acceptable to a private investor in a comparable
private undertaking operating under normal market
conditions, is State aid involved even when this is
financed wholly or partially by public funds. It is not the
Commission’s intention to analyse investment projects on
an ex-ante basis (unless notification is received in
advance in conformity with Article 93 (3)).

28.  There is no question of the Commission using the
benefiz of hindsight 1o state that the pravision of public
funds consttuted State aid on the sole basis that the
out-turn rate of return was not adequate, Only projects
where the Commission considers that there were oo
objective or bona fide grounds to reasonably expect an
adequare rate of retumn in a comparable private under-
taking at the moment the investmentifinancing decision is
made can be treated as State aid. It is onaly in such cases
that funds are being provided more cheaply than would
be available 1o a privatc undenaking, ie. a subsidy is
involved. It is obvicus that, because of the inherent risks
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involved in any investment, not all projecs will be
successful and certain investments may produce a
sub-normal rate of return or even be a complere failure.
This is also the case for private investors whose
investment can result in sub-nommal rates of retum or
failures. Maoteover such an approach makes no diserimi-
nation berween projects which have short or long-term
pay-back periods, as long as the risks are adequately and
objectively assessed and discounted at the time the
decision to invest is made, in the way that a private
investor would.

79, This communication, by making clearer how the
Commission applies the market economy investor
principle and the criteria used 1o determine when aid is
involved, will reduce uncertainty in this field. It is not
the Commission’s intention ta apply the principles in this
communication (in what is necessarily a complex fieid) in
a dogmatic or docirinaire fashion. It understands that a
wide margin of judgment must come intc entrepreneurial
investment decisions. The principles have however to be
applied when it is beyond reasonable doubt that there is
no ather plausible explanation for the provision of public
funds other than considering them as State aid. This
approach will alse have to he applied to any cross-

bsidi I ble part of a public group of
undenakings of an unprofitable part. This happens in
private underakings when either the underaking in
question has a strategic plan with good hopes of
long-term gain, or that the cross-subsidy has a net
benefit w the group as a whole. In cases where there is
cross-subsidization in public helding companies the
Commission will take account of similar strategic goals.
Such cross-subsidization will be copsidered as aid only
where the Commission considers that there is no other
reasonable explanation 1o explain the flow of funds other
than that they constituted aid. For fiscal or other reasons
certain enterprises, be they public or private, are often
spliv into several legally distinct subsidiaries. However
the Commission will not normally ask for information of
the flow of funds between such legally distinct subsi-
diaries of companies for which one consclidated report is
reguired.

ion by a profi

30. The Commission is also aware of the differences
in approach a market economy investor may have
between his minority holding in a company on the one
hand and full contrel of a large group on the other
hand. The former relationship may often be charac-
wrized as more of a speculative or even short-term
interest, whereas the latter usually implies a longer-term
interest. Therefore where the public authority contrals
an individual public undenaking or group of under-
takings it will normally be less motivated by purely



M6 ANNEX It

short-werm profit considerations than if it had merely a
minerity/non-controlling holding and its time horzen
will accordingly be longer. The Commission will take
account of the nature of the public autharities’ holding
in comparing their behaviour with the benchmark of the
equivalent marker econemy investor. This remark is also
valid for the evaluation of calls for extra funds to finan-
cially restructure a company as opposed 10 calls for
funds required te finance specific projects (). In
addition the Commission is also aware cthat a marker
economy investor's attitude is g lly more f; bly
disposed towards calls for extra finance when the under-
taking or group requiting the extra finance has a good
record of providing adequate rewms by way of
diffidends or capital accumulation on past investments.
Where a company has underperformed in this respect in
comparison with equivalent companies, this request for
finance will normally be examined more sceptically by
the private investor/awner called upon 10 provide the
extea finance. Where this call for finance is necessary to
pratect the value of the whole investment the public
authority like a private investor can be expected to take
account of this wider context when examining whether
the commitment of new funds is commercially justified.
Finally where a decision is made to abandon a line of
activity because of its lack of medium/long-term
commercial viability, a public geovp, like a privare group,
can be expected 1o decide the timing and scale of its run
down in the light of the impact on the overall credibility
and structure of the group.

3i.  In evaluating any calls for extra finance a share-
holder would typically have at his disposal the infor-
maticn necessary t¢ judge whether he is justified in
responding to these calls for additional finance. The
extent and dewil of the information provided by the
undertaking requiring finance may vary according to the
nawre and volume of the funding required, to the
relationship between the undertaking and the share-
holder and even to the past performance of the under-
- taking in providing an adequate retrn (). A marker
ecanomy investor would not usually provide any
additional finance without the appropriate level of infor-
mation. Similar considerations would normally apply 1o
public undertakings seeking finance. This financial infor-
mation in the form of the relevant documentation should
be made available at the specific request of the

(") This may be paniculardy important for public wndertakin,
that have been deliber:ml;rn]\,londerﬂpiuliud by the pubhe
authority owner for reasons exwraneous 1 commercial justi-
fications {c.g. public expenditure restrictions}.

(*} Minority sharcholders whe have na 'inside’ information on'

the running of the company may requiré a more formal
justification for providing funds than a contrelling owaer
whe may in fact be i.mro?vrd at board level in formulating
seeatcgics and is already party to detailed information on
the undertaking’s ﬁmnda.[l:'mation.

Commission if it is considered that it would help in
evaluating the investment proposals from the point of
view of deciding whether or not their financing
constitutes aid (™). The Commission will not disclose
information supplied to it as it is covered by the obli-
gation of professional secrecy. Thercfore investment
projects will not be scrutinized by the Commission in
advance except where aid is involved and prior notifi-
cation in conformity with Article 93 (3) is required.
Hawever where it has reasonable grounds to consider
that aid may be granted in the provision of finance o
public undertakings, the Commission, pursuant to its
respongibilities under Articles 92 and 93, may ask for the
information fram Member States necessary to determine
whether aid is involved in the specific case in question.

VI. COMPATIBILITY QF AID

32, Each Member Seate is free to choose the size and
nature of its public sector and 10 vary it over time. The
Commission recognizes that when the State decides to
excrcise its nght to public ownership, commercial
objectives are not always the essential motivation. Public
¢nterprises  are  sometimes  expected 1o fulfil
noo-commercial functions alongside or in addition to
their basic commercial activities. For example, in some
Member States public companies may be used as a loco-
motive for the econemy, as part of efforss w counter
recession, 1o restructure troubled industries or w act as
catalysts for regional development. Public companies
may be expected to locate in less developed regions
where costs are higher or to maintain employment ac
levels beyond purely commercial levels. The Treary
enables the Commission to take accoumt of such
eonsiderations where they are justified in the Communiry
interest. In addition the provision of some services may
enwail a public service element, which may even be
enforced by political or legal constraints. These
non-commercial objectives/functions (i.e. social goods)
have a cost which ultimately has to be financed by the
State (ie. taxpayers) either in the form of new finance
(¢.g. capital imjections) or a reduced rate of return on
capital invested. This aiding of the provision of public
services can in certain circumstances distort competidon.
Unless one of the derogauons of the Treaty is applicable,
public undertakings are not exempted from the rules of

{™} The provision of this information on request falls within
scope of the Colnmission's powers of investigation of aid
under Aricles 92 and 93 in combination with Anicle 5 of
the EEC Treaty and under Arnicle 1 (¢) of the Trans-

arency Directive which statcs that the use o which public
unds are put shouold be made ransparent,
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competition by the imposition ¢f these non-commercial

ohjectives.

33, If the Commission is ta carry out its duties under
the Treaty, it must have.the information available o
determine whether the financial flows to public under-
takings constitute aid, 1o guantify such aid and then w
determine if one of the deropations provided for in the
Treary is applicable. This communication limits iself o
the objective of increasing transp for the financial

35. A capital injection is considered o be an aid when
it is made in circumstances which would not be
acceptable to an investor operating under normal market
conditions. This is normally taken to mean a situation
where the structure and fuwre prospects for the

flows in question which is an essential first step. To
decide, as a second step, whether any aid that is iden-
tified is compatible, is a question which is not dealt with
because such a decision will be in accordance with the
well known principles used by the Commission in the
area w which no chanpe is envisaged. (It should be
stressed that the Commission is concerned with aid only
when it has an impact on intra-Community trade
and competition. Thus, if aid is granted for a
non-commercial purpose 1o a public underaking which
has no impact on intra-Community trade and compe-
tition, Article 92 {1} is not applicable). This obligation of

bmiting ta Ce ity control all aid having a
Community dimension is the necessary counterpart to
the right of Member States being able to export freely to
other Member States and is the basis of a2 comman
ma.rkm,

WII. DIFFERENT FORMS OF S5TATE INTERVENTION

34,  In deciding whether any public funds to public
undertakings const aid, the Commission must take
into account the factors discussed below for cach type of
intervention covered by this communication — capital
injections, guarantees, loans, return on investment (™).
These factors are given as a guide 1o Member States of
the likely Commission attitude in individual cases. In
applying this policy the Commission will bear in mind
the practicabiliy of the market economy investor
principle described above, This communication takes
over the definition of public funds and public under-
takings used in the Transparency Directive. This is given
as guidance for Member States as to the general amitude
of the Commission. However, the Commission will
abviously have to prove in individual cases of application
of this policy that public undertakings within the
meaning of Artcle 90 and State resources within the
meaning of Article 92 {1) are involved, just as it has in
individual cascs in the past. As far as any provision of
information under the Transparency Directive is
concerned, these definitions have been upheld by the
Court for the purposes of the Directive and there is no
further obligadon on the Commission to justify them.

¢ This st is not exhaustive — see footnote 24 abave.
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company "are such that a normal return (by way of
dividend payments or capital appreciation) by reference
to a comparable private enterprise cannot be expected
within 4 reasonable time. Thus, the 1984 communication
on capital injections remains valid. '

A marker econemy investor would normally provide
equity finance if the present value (%) of expected future
¢ash flows from the intended project (accruing to the

“investor by way of dividend payments and/er capiral

gains and adjusted for risk) £xceed the new outlay. The
context within which this will have to be interpreted was
explained above in paragraphs 27 1o 31.

36, In certain Member States i 5 are cbliged by
faw 10 contribute addienal equity to firms whose capital
base has been eroded by continuous losses 1o below 2
predetermined level. Member States bave claimed that
these capital injections cannot be considersd as aid as
they are merely fulfilling a lega!l obligation. However,
this ‘obligation’ is more apparent than real. Commercial
investors faced with such a situation must also consider
all other options including the possibilitcy of liquidating
or otherwise unning down their investment. If this liqui-
dation or minning down proves to be the more finan-
cially sound option taking into account the impact an the
group and is not followed, then any subsequent capital
injection or any other State imtervention has o be
considered as constituting aid.

37. When comparing the actions of the Stare and
those of a market economy investor in particular when a
company is net making a loss, the Commission will
evaluate the financial positon of the company at the
time it is/was proposed 10 inject additional capital. On
the basis of an evaluaton of the following items the
Commission will examine whether there is an element of
aid contained in the amount of capital invested. This aid
element consists in the cost of the investment less the
vabie of the investment, appropriatcly discounted. Tt

¢'s cost of

" Futere cash flows di d ac the
capital (in-house discount rae).
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is seressed chat the jeems listed below are indi ble o

therefore received support which has disadvantaged its

¥

any analysis but not necessarily sufficient since

must also been waken of the principles set out in para-

graphs 27 1o 31 above and of the question whether the .

funds required are for investment projects or a financial
restructuring.

371, Profit and loss sitsation. An analysis of the rasults
of the company spread over several years, Relevane
profitability ratios would be extracted and the undeslying
trends subject 1o evaluation.

37.2.  Financial indicaterr. The debtfequiy ratio
(gearing of the company) would be compared with
generally accepted norms, industry-sector averages and
those of close competitors, etc. The caloulaton of
various liquidity and solvency ratios would .be
undertaken 10 ascertain the financial standing of the
company (this is particularly rel in relation to the
assessment of the loan-finance potential of a company
operating under normal marker conditions). The
Commission is aware of the difficulties involved in

king such ¢ isons berween Member States due in
particular to different accounting practices or standards.
It will bear this in mind when choosing the appropriate
reference points to be used as a cemparison with the
public undertakings receiving funds.

37.3.  Finandal projections. In cases where funding is
sought to finance an investment programme then
obviously this programme and the assumptions upon
which it is based have to be studied in detail to see if che
investment is justified.

374 Market  sitwation. Market twends {past
performance and most imporantly future prospects) and
the company’s market share over a reasonable tme
period should be examined and future projections
subjected to scrutiny.

Guarantees

38, The position currently adopted by the
Commission in relation to loan guarantees has recendy
been icated 1o Member States {*). It regards alt
guarantees given by the Scate directly or by way of dele-
gaton through financial institutions as falling within the
scope of Article 92 (1) of the EEC Treaty. It is only if
guaraniees are assessed at the granting stage that 21l the
distortions or potential distortions of competition can be
detected. The fact that a firm receives a guarantee even
if it is never called in may enable it to continue trading,
perhaps forcing competitors who de not enjoy such
facilities 1o go out of business. The firm in question has

¢ G ication 1 all Member States dated 5 April 1989, as
amended by lenier of 12 October 1989,

competitors i.e. it has been aided and this has had an
effect on competition. An of the aid b

of guarantees will involve an analysis of the borrower's
financial situation (see point 37 above). The aid element
of these guarantees would be the difference between the
rate which the borrower would pay in a free market and
that actuaily obrained with the benefic of the guarantee,
net of any premium paid for the guarantze. Creditors
can only safely claim against a government guarantee
where chis is made and given explicidy wo either a public
or a private undertaking. If this guarantee is deemed
incompatible with the common market following
evaluation with respect 1o the derogations under the
Treaty, reimbursement of the value of any aid will be
made by the undertaking to the G even if this
means a declaration of bankrupicy but crediters’ claims
will be honoured. These provisi apply equally to
public and private undertakings and no additional special
arrangements are necessary for public enterprises other
than the remarks made below.

38.1.  Public enterprises whaose legal status does nat
allow bankruptcy are in effect in receipt of permanent
aid on all borrowings cquivalent to a grarancee when
such status allows the enterprises in question 1o obtain
credit on terms more favourable than would otherwise be
available.

382, 'Where a public authority takes a hold in a public
undertaking of a nature such that it is exposed o
unlimited liability instead of the nermal limited liabilicy,
the Commission will treat this as a guarantee on all the
funds which are subject to ualimited liabilicy (9. It will
then apply the above described principles o cthis
guarantee.

Loans

39.  When 2 lender operating wnder normal marker
economy conditions provides loan facilities for a client
he is aware of the inherent risk involved in any such
venture. The risk is of course that the client will be
unable 1o repay the loan. The potential loss extends 1o
the full amount advanced (the capital) and any interest
due but unpaid at the time of default. The risk attached
w0 any loan arrangement is usually reflected in wo
distinet parameters:

(a) the interest rate charged;

{b) the security sought to cover the loan.

(*) See point 24 above.
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40.  Where the perceived risk attached to the loan is
high then ceteris paribus both {a} and (b) above can be
expected 1o reflect this fact. It is whea this does not take
place in practice that the Commission will ider that
the firm in question has had an advantage conferred on
it, i.e. has been aided. Similar considerations apply where
the assets pledged by a fixed or floating charge on the
company would be insufficient to repay the loan in full.
The Commission will in future examine carefully the
security used 1o cover Joan finance. This evaluation
process would be similar to that proposed for capital
injections (see point 37 above).

41. The aid element amounts to the difference
between the rate which the firm should pay {which iself
is dependent on is financial position and the security
which it can offer on.foot of the loan) and thar actually
paid. (This one-stage analysis of the loan is based on the
presumption that in the event of default the lender will
exercise his legal right to recover any monies due to
him). In the extreme case, i.¢. where an unsecured loan is
given to a company which under normal circumstances
would be vnable so obtain finance (for example because
its prospects of repaying the loan are poor) then the loan
effectively equates a grant payment and the Commissien
would evahiate it as such. )

42, The situation would be viewed from the point of
view of the lender at the moment the loan is approved. If
he chooses to lend (or is directly or indirectly forced w
do 50 as may be the case with State-controlled banks) on
conditions which could not be considered as normal in
banking terms, then there is an element of aid involved
which has 1o be quantified. These provisions would of
course also apply to private undertakings cbtaining loans
from public financial institutions.

Return on investments

43.  The Sure, in common with any other market
economy iovestor, should expect a nermal remurn
obtained by comparable private undertakings on its
capial investments by way of dividends or capital

appreciation (). The rate of rewurn will be measured by

the profit {after depreciation buc before. raxation and
disposals) expressed as a percentage of assers employed.
It is therefore o measure that is neutral with respect 1o
the form of finance used in each undertaking (ie. debt
or equity} which for public undertakings may be decided
for reasons extraneous to purely commercial consider-
ations. If this normal return 15 neither forthcoming
beyond the short term nor is likely to be forthcoming in
the long term (with the uncermainty of this longer-term

7} The foregaing of a normal rewm on public funds falls
within the scope of the Transparency Dircctive.
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future gain net appropriately accounted for) and no
remedial action has been taken by the public undertaking
to rectify the sitvation, then it can be assumed that the
entity is being indirectly aided as the State is foregoing
the benefit which a market economy investor would
expect from a similar investment. A normal rate of return
will be defined with reference where possible being made
to comparable private companies. The Cemmission is
aware of the difficulties involved in making such
comparisons between Member States — see particularly
point 37. In addition the difference in capital markets,
currency fluctuations and interest rates berween Member
States further complicate internationsl comparisons of
such ratios. Where accounting practices even within 2
single Member State make accurate asser valuation
hazardous, thereby undermining rate of rewrn calcu-
lations, the Commission will examine the possibility of
using cither adjusted valuations or other simpler criteria
such as operating cash flow {after depreciation but
before disposals) as a proxy of econemic performance.

When faced with an inadequate rawe of return a private
undertaking would sither take action 0 remedy the
sitnation or he obliged to do so by its shareholders. This
would normally involve the preparation of a deiled
plan to increase overall profitability. If a public under-
taking has an inadequate rate of return, the Commission
could consider that this situations contains elements of
aid, which should be analysed with respect 10 Article 92.
In these circumstances, the public undertaking is effec-
tively getting its capital cheaper than the market rate, i.e.
equivalent to a subsidy.

44,  Similady, if the State forgoes dividend income
from a public undertaking and the resultant retained
profits do not ¢arm a normal rate of return as defined
above then the company in question is effectively being
subsidized by the State. It may well be that the State sces
it as preferable for reasons oot connected with
commercial considerations to forge dividends (or accept
reduced dividend payments) rather than make regular
capital injections into the company. The end result is the
same and this regular “funding’ has to be treated in the
same way as new capital injections and evaluated in
accordance with the principles set out above.

45. Duration

After an initial petiod of five years, the Commission will
review the application of the policy described in this
communication. On the basis of this review, and afeer
consulting Member States, the Commission may propose
any modifications which it considers appropriate.
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Execution of Commission decisions ordering the recovery of aid (1982-93)

Amount
. - i w be
MFmb"r Case Name Official Da_r_L_nf Form of Aid recovited Current Posirion® Remirks
Staee Juurnal Ducision ECU
rreilficns) !
B BALAMUNDI L/13842 100382 | Capital  imjecrion,  soft 7 ot pecivered Company waound up,
loan, loan guarantee
NL LEEUWARLIER 1./277/32 220782 | Capital injection L84 | nor recovered Deasion annulled by EC) in 1985 (Cases 298
and 318782,
B INTERMILLS L/280/82 | 22,0742 | Capital injecrions 387% | pot recovered Decision annulled by EC) in 1984 (Cas
3237820
B BOCH L1783 16.62.83 | Capital injectians 11.% not recoverod Company wound up. EC) rulings in faveur of
L3RS 2411184 2 Commission in 1988 {Cases 32784 and 40/85),
1./223/%6 160 86 25
B BEAULIEL ] Li62/84 301183 | Capital injecrion 13.27 | being recovered EC] ruling in favour of Commission in 1990
(FABELTA} [Case C-74/89, Final judgment in narional
proceedings in 1994
B MEURA 1./276:34 170484 | Capiral injection EX nit recovered Company wound up. ECT ruling in favour of
Li2WwuT 22,160,886 1.2 Commission in 1986 (Case 234:54).
B BEALILIELTI 1/283/84 | Z706.84 | Capiral injection 741 | being recovered EC) rulings in favour of Commission in 1987
(IDEALSPLUN {Case 5/86) and 1991 (Case C-375/89). Final
judgment in nadonal procesdings in 1994,
1K DEAN DOVE Ls238/84 0784 | Grang 15 recovered
E CHAPELLE 2ARBLAY | L/273/84 28,0984 | Capiral injection 0 not recoverad Company wound up.
NL RSY L/ 18843 12,1284 | Grant 133 nut revoneeriod LCrecision annuiled by EC) in 1987 {Case
223450
] DEUFIL Li2T8R3 MO7.85 | Grants L33 | being recovered ECT ruling in Favour of Commission in 1987
(Case 310/85), National court ruling in favour
of the Commission, German tax office s
reclaming aid,
[}] ALCAN 1L/72 k6 14,1285 | Grants 4.18 nut yet recovered EC] ruling in favaur of Commission in 198%
{Case C-94/87). National courr procesdings.
D DEGGENDORF Li300/%6 0586 | Grant and  subsidized 32 not yol recovered Mational conreprocesdings. Preliminary raling
loan it Favour of Commission handed down by ECJ
in 19%4 (Casc C-188/92).
B TUBEMEUSE L/227/87 04.02.87 | Capiral injections 292 recovered EC] ruling in favour of Commission in 1930
{Case C-142/87).
F LSINOR-SACILOR L/2590/87 25.03.87 | Capiral injections 47 recovered
F SEB L/152/87 1451.487 | Soft loan 1270 | recovered ECJ ruling in favour of Commission in 1988

{Case 102/87),

II XINNY Ot
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Execution of Commission decisions ordering the recovery of aid (1982-93) (continued)

Amoune
- to be
Msclr:;t;cr Case Name ﬁﬁﬁ;:: ]:I’)::i:.lzf‘ Form of Aid N?E\c':cll:[ed Current Position? Remarks
milliens)!

F BOUSRAC L/352/87 15.07.87 | Capital injections, soft 515 nor yer recovercd EC] ruting in favour of Commission in 199
loans and reductions in {Case -3001/87). National coutt ruling in 1994
security charges uphulding recovery of principal but not of

incerest.

D BUG-ALUMINIUM L/79/88 17.11.87 | Granc 1.05 | nat yet recovered EC] ruling in favour of Commission in 1930

[Case C-5/89). Wational court proceedings.

F 1SOROY L/119/8% 0212 87 | Interest-free loans, 2.09 recovered
equity loans and deferral
of debt repaymenrs

F RENALILT L/22048R 29.03.88 | Soft luans 339 recavercd

TENNECO L2298 29.03.88 | Grants and interest sub- 2a recavered
sidics
1 ENELANEROSS] L 16/82 26.07 .88 | Capiral injection 136.5 | Now yer recovered EC] ruling in favour of Commission in 1991
(Case C-303/88). Furcher case now broughe
befare ECJ (C-350/93).

F VALFO L143/89 23.11.88 | Soft loans 168 | recovered

F FEUGEOT L/123/88 21.12.88 | Sofr leans 161 recoverad

G EXPORT TAX RELIEF | L/394/89 03.05.89 | Relicf of export carnings |nor speci- | not yet recovered EC) ruling in favour of Commissien in 1993
from profit tax fied [Case C-183/91).

1 ALUMINTA-COMSAL LARA0 24.05.89 | Interest-Free loans 34 nor yor recovered EC) ruling in favout of Commission in 1951

{Case C-261/59). Further case now brought
before ECJ (Case C-349/93).
1 ALFA ROMEQ L/394/83 | 31.05.89 | Capiral injection 339 not yet recuvered EC] ruling in favour of Commission in 1991
[Case C-305/89). Further case now brought
before EC) {Case C-348/93).
F FRENCH HEAYY L/182/92 20.12.89 | Sofr loans 37 recavervd
MACHINERY

E MAGEFESA L5391 20.12.89 | Loan guarantees, soft 7.2 buing recovered Recovery being monitored by Commission,
loans, grants

G HALKIS 73N 02.05.90 | Deferral of debt not speci- | being recovered Recovery being monitored by Commission.

fied

D MONTRLANC- Lrzl5ml 18.07.90 3 Grants 14.26  k not recovered Decision annulled by ECJ in 1984 (Cases

SIMPLO &t ul. C-324/90 and C-342/90),

{1 XINNY
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Execution of Commission decisions ordering the recovery of aid (1982-93) (continued)

Amount
m ta be
Member Case Name Official Dar.c.Of Form of Aid recovercd Current Pusition? Remarks
State Journal Decision {ECU
millions)!
1 MEZZOGIORNO L8691 250750 | Grams nog speci- | not recovered Decision annulled by ECJ in 1993 (Casc
fied C-164:90).
D SCHIFFSWERFT GER-| L/158/91 12.12.9} | Loan puarantees 111 nor yet recovercd Company in liquidarion. German Government
MERSHEIM Mas claimed recovery from proceeds of the
winding-up,
D REINIHOLD Lf156/9] 17.12.80 | Interest subsidy 0.029 | not yet recovered National court rulingin favaur of Commission.
Commission putsuing recovery.
F SAINT-GOBAIN L/215:91 26.03.91 | Gram 0.37 | recovered
1 FERRIERE ACCIAL- L/298/9) 05.06.91 | Grane 0.96 | not yet recoverad ECJ ruling in favour of Commission in 1993
ERIE SARDE SPA {Case C-1012/92),
UK TOYOTA L'6/%2 310791 | Subsidized land sale 546 recavered

1 ARBATAX 1715592 271191 | Capiral  injection  and s not reeovered Campany wound up.
interest subsidy

E INTELHORCE LA176/92 25.03.92 | Capital injections 227 not yee recovered Bofore EC) {Case C-280092),

E IMEPIEL Lr172:92 23.03.92 | Capital injections 53 not yet recovered Betore EC) {Casc C-279/92),

E HYTASA Le172/92 25.03.92 | Capital injections 26 not yet recovered Before EC) {Casc C-278/92).

) DAIMLER-BENZ L236/92 14.04.92 | Subsidized land sale 177 recavered

B SIEMENS L/288/92 24.06.92 | Granmt is not yct recovered Bcfore CFI {Case T-459:93), Cotmmission pur-

SUINE TECOVEry.
UK BRITISH AERD- Lil4392 030393 | Grants 57.89 recovered Commission’s original decision annulled by
SPACE/ROVER EC] in 1992 {Casc C-294:90).

D BREMER VULCAN 1/183/93 06.04,93 [ Provision of capital for 63 being recovered Befare EC) (Case C-329/93) and CFI (Cases
purchase of another T-488/93 and T-490v93;. Meanwhile MS
company recgvering ajd.

F PARI MUTUEL LA30093 22.05.93 | Tax relicfs 2.2 recavered

URBAIN

At 1993 cxchange rates, not including intevest.

For loans, ‘recovery” means repayment of interest subsidies so far and cither withdrawal of the loan or conversion into loan at market interest rates.

Including incerest,

I XdNNY Z6F
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Annexlll — Decisions, notices and judgments relating
to individual cases

A — COMPETITION POLICY TOWARDS ENTERPRISES

1. Case summaries

(a) Restrictive agreements

Horizontal agreements

International Securities Market Association (ISMA) (formerly AIBD}

1. This case concerns a notification made by ISMA of its Rulebook. ISMA is an association of traders or
“bond dealers’ in international securities, for the most part ‘Eurobonds’. It has some 900 member banks. Most
of the norifed rules relate to arrangements devised by ISMA for maintaining the orderly funcrioning of the
matket (such as harmonizarion of sertlement and marching procedures, and procedures for making good a
failure ta deliver etc.). Most of the notifed rules did not pose any problem from a competition point of view
although some minor amendments were requested to be made in the rules and precedures governing
membership,

Within ISMA there exists a sub-group known as the Council of Reporting Dealers [CRDY, which has
approximately 100 members, A market maker is a trader who undertakes to ‘make a market’ in a specified
category of security, 1.&. to quote a buying and selling price in that securicy during a specified period and for a
minimum quantity to other marker makers. A reporting dealer is the term usually used to (fenore a market
maker who is also a member of the CRD. Brokers can also be members of the CRD. A broker’s role is to
introduce a buyer to a seller and arrange the deal for them. There are basically rwo types of broker — first the
agency broker who merely introduces the parties and acts for their account; and secondly the *matched
principal” broker who acts as principal entering into ‘back-to-back’ transactions with the buyer and che seller.
He does not disclose the name of the parties and does not hold securities on his books. The notified rules were
concerned exclusively with this later kind of broker.

An Article 19(3) notice was published on 14 Decembar 1991 declaring that the Commission intended to rake a
favourable view of ISMA’s rules. Subsequently, the Commission received rwa complaints alleging thar Rules
931 and 932 infringed Article 85 of the EC Treaty. Rule 931 stated that brokers ‘shall exclusively eftect business
between reporting dealers and shall give an underraking ... not to effect business with or between other
arties’, Under Rule 932, reporting dealers were cbliged to deal only with brokers who had agreed 1o abide
v Rule 931. As a result of these complaints, new facts came to light which led the Commission ta review its
assessment of Rules 931/2 and to conclude thar:

{a) Rule 931 constitured an appreciable restriction of competition within the meaning of Article 85(1) in that
it prohibited brokers from dealing with traders who were not CRD market makers and prevented them fram
dealing with their existing clients (many of whom are not CRD market makers), One of the objects and the
effect of this prohibition is to facilitate the maintenance of artificially high prices and to increase the prices
available to dealers who are not CRD market makers and to the ‘end investor’, An exemption could not be
justified since the restriction did not produce any benefits other chan for the CRD market makers while at the
same time producing harmful effects on other markec participants.
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{b) Rule 932 also constitured an appreciable restriction of competition since it is designed to reinforce the
restrictive effect of Rule 931 by preventing CRD market makers from dealing with brokers wha are not willing
to restrict their dealing ro CRD market makers, An exemption could not be granted since this restriction
produces benefits only for CRD marker makets.

Fallowing an informal letter stating the objections to Rules 931/2, ISMA agreed to abandon these rules. The
Commission was then able to issue an administrative letter confirming that the Rulebook was in conformiry
with Article 85(1). This comfort letrer was without prejudice to the question of the CRD sub-committees,
their rules and structure, and was subject to the usual caveat regarding a change in circumstances.

Acriss

2. On 29 May, the Commission published a notice pursuant to Article 19(3) of Council Regulation No 17
regarding a notification of Acriss (The Association of Car Renral Industry Systems Standards). The netification
concerned the Acriss constitution, and also a code of conduct, car classification system, special equipment
code and standard rental voucher scheme relating to the procurement of car rental in the Community through
the use of Computerized Reservation Systems {CRSs).

Acriss is ar present composed of the five leading car rental firms operating in the EC, Avis, Budget, Hertz,
Europcar Interrent and EuroDollar, However, the system is open to all car rental firms,

CRSs, which have been used in the airline sector for some time,! are now also being used by the car rental
industry in the EC, Acriss has formulated a code of conduct for the companies seeking to sell car rental
through CRSs. This code is largely based on the code of conduct drawn up by the Commission for application
in the distribution and sale of air tickets through CRSs, The object of the code is said to be ta ensure thar
Computer Reservation Systems are used in a fair, non-discriminatory and transparent way.

The Commission has concluded thar the arrangements fall within Article 85{1) of the EC Treaty because the
availability of market information through a CRS enables car rental firms to be informed, on a continuous
basis, of their competitors’ prices and conditions of supply.

Nevertheless, the Commission considers that, overall, the arrangements contribute to the enhancement of
competition in this sectar and has decided to issue the parties with a comfort letter.

In its assessment, the Commission has particularly taken into account the facr thar all car rental firms are
allewed to participate, for a reasonable fee, and that the EC consumer is provided with easily accessible,
comprehensive and aceurate information on a competitively priced car rental service.

Haowever, given that this is a new departure in the EC car rental market, the Commission is particularly keen
that the present arrangements do not preclude the righr of all interested parties to pursue any grievances which
they may have through recourse ta independent arbirration/appeat, Furthermore, the Commission will
intervene immediately if there is any evidence of price coordination berween participating companies or any
indication that a concerted effort is being made co restrict competition in any way, It is also to be expected
thar there would be no constraints on the variety of information which can be offered and, as far as technically
possible, included in the CRS. Finally, if the participating companies wish 10 make additional concessions
available to their clients, e.g. discounts and special offers, without displaying such concessions on the CRS,
they should clearly be free to do so.

UTC (Pratt & Whitney)/MTU?

3. The Commission authorized, by the dispatch of a comfort letter, a cooperation agreement concluded in
the commercial aero-engine sector berween the American company Unired Technologies Corpaoration {Prart
& Whitney division) and rhe German company MTU Motoren- und Turbinen-Unjan.

Exempted from Aricle 85¢1) by Commission block ption Regularian (EEC) Na 83/91, O] L 10, 15.1,1931.
* Twenry-sccond Competition Report, Annex 11ILA, 1,
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Under the agreement, MTU’s involvement in existing programmes is to increase, and the two companies are
to divide berween them the work on future engine programmes. MTU will thus play a more prominent part
in the supply of components and in the overhaul and repair of engines, and it wiﬁ share with P8.W the risks
associated with, and revenues earned from, such programmes.

The draft originally notified to the Commission provided for ‘strategic” collaboration of a general nature
going beyond collaboratien on specific industrial projects. However, following publicarion of a summary of
the notified agreement and in the light of comments submitted by third parties, the parties underteok, ar the
Commission’s request, to limit their cooperation in the large-engine sector o particular projects. Such
cooperation will henceforth concern specific families of commercial aero-engines.

The Commission accordingly considers that the cooperation will help to promote competition because it
involves a significant transfer of technology. However, whenever it is faced with such framework agreements,
it is the Commission’s policy to exempt only specific cooperation projects, especially where the relevant
markets are oligopolistic.

This was the first time the Commission had to assess a cooperation agreement in this sector. A review of the
situation will therefore be carried out in 10 years’ time to see what impact the agreement has had on the
market,

Datacentralen — Mersk Data

4, Datacentralen A/S {‘Datacentralen’}, a company owned by the Danish State, and Mersk Data A/S
{*Mzrsk’), a company belonging to the Danish AP, Meller Group, which have worldwide activities in
shipping, manufacruring, aviation, oil production and trade, noiified a set of agreements for the establishment
of two joint venture campanies on a 50-50 basis, Dan Computer Management A/S ('DCM’), and Dan Software
International A/S (‘DSD). Further information was requested on several points and, having received the
informarion, the Commission was able to clase the file by sending a negarive clearance comfort letrer within
the two months provided for in the accelerated procedure.

Datacentralen and Mzrsk are both computer service companies, dealing with ‘systems development’ {analysis,
design, programming, testing} and “operative performance’ {production) or ‘faciliries management’ (‘FM’) of
computer assignments, Datacentralen has mainly supplied FM ro undertakings in the public sector, Its activities
abroad consist essentially in systems development outside the Community. Mersk provides in patticular
computeﬁ' services to the A.P. Meller Group. Like DC, it has no FM activities in the Community apart from
Denmark.

The main object of the agreements is to implement a decision of the Danish Government for the privatization
of Datacentralen. Accordingly, DCM takes over the FM activities of Datacentralen and Mersk, but reserves
services for the A.P, Mailer Group. DSI is intended to work as a joint systems-export undertaking.

The parties have negligible market shares in the Community as a whole and the Commission considered that
the putring together of Mazrsk’s and Daracentralen’s goodwill and know-how in respect af FM is not likely to
have any appreciable impact an the scope for undertakings established outside Denmark to win contracts in
that country.

* BP/Montedipe agreements

5. An agreement was reached by which Montedipe {MD) agreed to sell and BP agreed to purchase MD's
business of the sale and distribution of the acetyls products manufactured by MD at Porto Marghera and
Priolo. MD will centinue to produce, but entirely for BP.

The agreement provided for the transfer of all the goodwill and other assets and relevant sales/commercial
personnel, as well as all the liabilities, perraining to MD's goinfg concern. MD also covenanted not to compete
cither directly or through its affiliates with BP in the business for a period of five years.

The sale and purchase agreement envisaged the execution by MD and BP of certain ancillary agreements

relating, inter alia, to the toll-manufacture of the above acetyls preducts by MD for sale by BP; a propaortion
of the vinyl acetate monomer will be sold to MD asscciates.
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The ancillary agreements provided, inter alia, as follows :

(i) MDD is to convert raw materials supplied by BP for an initial period of 10 years with a right o extend
such period for up to five further periods of one year each. [t is envisaged that the plants will by then have
exhausted their useful economic Jife. MDD has the obligation to allocate its entire production capacity to
BP and to operate the plants to their full capacity.

{ii) BP has the right to require MD temporarily o shut down the plants, further to permanently close them
and, if necessary, demolish them.

tiii} Trwas further provided that the responsibility for the operation of the plants remains with MD, who must
indemnify BP against any and all environmental risks and hazards caused by the operation of the plants
and the handling, distribution and starage of raw materials and finished praducts.

{iv) The cost of the conversion by MD will be equal ro MD’s fixed and variable costs tc;gether with the
reimbursement of agreed capital costs and an element of protit or service charge {or 1oll-fee).

{v} It was also agreed thar such quantities of ethylene as are required for conversion by MD to acetaldehyde
would be supplied by MD from its Priolo ethylene plant. Such arrangement, based on an arm’s length
relationship, is to continue for the duration of the acetyls toll-agreement,

The Commission stated that the agreements in question berween some companies of the BP Group and some
companies of the ENI Group were agreements berween competitors restricting competition between them
because they gave rise to coordinarion of competitive behaviour between the parties with respect to the supply
and production of the praducts in question. They therefore fell under Article 85 {1} of the EC Treary.

This restriction of competition was appreciable, particularly in the case of ethyl acerare, because BP had a
fairly high share within the EC market in 1991,

However, the Directorate-General for Competition rook the view that the parties had provided sufficient
{prima facie} justification for an exemption to be granted by the Commission, It appeared in particular that
the agreements had certain advantages, notably environmental ones, because the know-how acquired by
Monredipe on the legal and technical requirements of Italian law for enviconmental protection would allow
environmental issues (o be handled efficiently. The question was not ane of determining whether MD's
know-how was preferable ta that of BP: since MD had been the previous operator of the site, the sharing of
environmental responsibilities no longer posed any problems, and since MD was operating other production
unirs on the same site, the sharing of environmental responsibilities berween the various plants was avoided.

It was considered thar the notification of the case could be dealr with by means of a comfort lerter closing the
file.

Bio-ethanol

6. The Directorate-General for Competition examined the conditions under which fuel additives are
marketed, It carried out inspections of oil companies so as to see why they refused to purchase a new product
on the market, bio-ethanol. The oil companies adduced technical and commercial arguments in support of
their refusal to purchase the product. The Commission’s investigation did not identify any factors indicating
thar any illegal concerted practices were involved, It therefore decided to discontinue the investigation.

International Energy Agency

7. On 12 December 1983, the Commission adopred a decision pranting a 10 year exemption, under Article
85(3) of the EC Treaty, for the concerred practices between oil companies that were necessary to allow
application of the emergency oil allocation system provided for under the International Energy Agency.

The undertakings concerned asked for the exemption, which expired on 31 December 1993, to be renewed for
a period of 10 years. The Commission accordingly initiated the procedure and, before taking a decision under
Article 85(3) of the Treary, published a notice pursuant to Article 19(3} of Regulation No 17 in the Official
Journal.
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Solvay-Asabi joint venture

8 A comfort lerter closing the file was issued in the case of a joint venture between Solvay and Asahi Glass
in respect of a trona mine and narural soda ash plant in the United Stares formerly owned by Tennelo. Solvay,
the largest European producer of synthetic sada ash, acquired the capital stock of a United States cornpany in
May 1992, whicﬁ gave it an 80% share in the trona and soda ash operation. The other 20% was held by Asahi
Glass. The output of the mine is allocated between Solvay and Asahi in proportion te their interests.

The ancillary selling arrangements expressly stipulated thar they did not apply to Europe. Asahi Glass is
however the owner of one of Solvay’s major customers for natural soda ash in the Benelux, The 20%
shareholding gives it direct access to natural soda ash from the United States. Having obtained assurances
from Solvay that there was no agreement or understanding relating ro the sharing of customers in the EC, the
Commission was able 10 close the file.

Enimont-Orkem

9. In 1989, Enimont {now Enichem) and Crkem [now EIf Atochem) reached agreement on the bases for a
reciprocal transfer of activities between the two groups. Under the agreement, Orkem transterred to Enimant
its radical low-density polyethylene production (Dunkirk and Carling Saint-Aveld plants) and its standard
linear low-density polyethylene protfuction {Dunkirk plant). Enimont transferred to Orkem the company
Vedril (Rho, ltaly), which produces methyl methacrylate and polymethyl methacrylare, and Vedril Deutschland
GmbH, which operates a polymethyl methacrylate plant at Stockstadt, Germany. Enimont also transferred to
Orkem its polymethyl methacrylate production plant at Porto Marghera, ltaly. In addition, Enimont and
Orkem had planned to operate under a joint stucture the Dunkirk cracking plant and to share ownership of
Stocknord, which operates the necessary storage facilities ar that site, and the associated services,

The agreements, and in patticular the reciprocal transfer of activities, are intended to enable each of the parties
to specialize in its strongest areas, namely polyethylene in the case of Enimont and methyl methacrylate in the
case of Orkem, Following the exchange, the two parties ceased being competitors on the relevant markets,
since polyethylene and methyl methacrylates are completely different products. When the French public sector
chemical industry was reorganized in 1990, Orkem’s activities were redepioyed berween the chemicals
subsidiaries {Atochem and Total-Chimie respectively) of the Elf-Aquitaine and Toral-CEP groups, Orkem’s
chemical activities were thus regouped with those of Atochem. FHowever, whereas Orkem had decided to
withdraw completely from the sector of activity transferred to Enimont (pelyethylene), Atochem was at that
time already active in that secror.

After Atochem had intervened in rhe negotiations, the agreements concerning the Dunkirk steam cracker
{under which Enimont had the option of increasing its share in ownership and operation from 50% to 160%])
were amended in such a way as to guarantee Arochem a 30% right of ownership and operation of the steam
cracker.

In 1991, Enichem succeeded Enimont and has for some time been planning to carry our a programme o
rationalize its own activities. In accerdance with the programme and with FIf Acochem'’s desire to consolidare
its presence in the polyethylene sector, it was decided in 1993 to terminate part of the agreements previously
signed berween Orkem and Enimont. In particular, the Carling linear low-density polyethylene production
plants {which had previously been transferred by Qrkem to Enimont) are retransferred to Elf Atochem.

The Commission took the view that the agreements as a whaole represented cooperation that was caught by
Article 85{1) of the EC Treaty.

However, the agreements made it possible ro rationalize preduction in the sectors concerned and ro organize
more efficient dgistribution on larger geographical markets than those previously operated on by each parry.
The parties are thus able to offer consumers a wider range of complementary products and to concentrate
their efforts on those activities in which they are more efficient, and consequently to improve their products.
The Commission accordingly closed the case by sending a comfort letrer.

COMP. REP. EC 1993



458 ANNEX I

Abim Card

10.  On & August 1992, a notification was made concerning an arrangement between four oil companies, Aral
AG, BP Oil International Led, Ttaliana Petroli $.p.A. and Mobil Petroleum Company, Inc. {the ‘participants’)
to enter into an arrangement under which each participant will individually issue its own international
commercial cards for the cashless purchase of fuel and relared products and services (‘commercial cards’) by
haulage and fleet operators {(*commercial customers’} in all suitable service stations throughout Europe
designated by each participant. The venture wili facilitate the mutual acceptance of commercial cards issued
by each participant throughout the venture network, called the ‘Routex’ network.

Technical aspecrs of the venture are contained in additional agreements, including a purchase and sales
agreement and a trade mark management agreement.

The venture was designed to respond to the growth in cross-border road transporr in Europe, as truck and
fleer operators extend their pan-European activities, and to meet the increasing demand from commercial
customers for an easy and convenient means of obtaining fuel without cash wherever in Europe they may be.
Since none of the participants was in a position to offer the density and spread of service stations throughout
Europe that commercial customers demand, each participant agreed 10 accept each other’s commercial cards
on a teciprocal basis. Participants envisaged that this international card acceptance arrangement would enable
them to develop a viable nerwork of sufﬁcient size to meet commercial customers' expectations by providing
rhemn with service opportunities and network coverage on a European-wide basis.

The cooperation provides that each participant accepr certain obligations, namely (i} to implement the venture
in each European country in which a participant maintains authorized outlets; {ii) to use its best efforts ta
promote commercial cards; {iii} 10 issue a commercial card marked by a common trade mark and {iv) to
recognize commercial cards issued by the other participants.

By participating in the venture each participant also agreed to further acceprance of the UTA (Union Tank
?cksrcin GmbH) truck card ar its designated service stations and to grant UT A market-related terms for diesel
uel.

Except for a few transitional arrangements limited in time, a number of restrictions of competition were
deleted at the Commission’s request, The Commission was particularly concerned that no commonly-agreed
discounts among participants and between participants and UTA or commenly agreed rebates given to
commezcial customers or a commonly authorized product range were part of the arrangements, and that
dealers would nat be prevented from freely determining whether the additional cost relating to a card payment
should be charged to customers.

The final agreements, as amended, were submitred in October 1993 and the case was closed by the issuance
of a comfort letter.

MPEAA/NOS and NOS Programme Coordination Rules

11.  This case concerns a number of rules coordinating the purchase and production of television programmes
by the Dutch public broadcasting organizations. The latter cooperate within the central broadcasting
organization ‘NOS’, which operates the aforementioned system of programme coordination.

The main suppliers of relevision programmes to the Dutch public broadcasting organizarions are the large
American producers. Motion Picture Export Association of America (MPEAA), an association of film
producers and distributors, and its member companies filed a complaint with the Commission against the
above rules on 5 April 1989. The Programme Coordination Rules were norified to the Commission by the
NOS on 20 September 1990,

Afrer a notice pursuant to Article 19(3) of Regulation No 17 coneerning these rules was published, the system
was exempted by comfort letter of 1 March 1993, The exemption was based upon the fact that the system
Erescnts advantages in terms of organization and cost efficiency for the operation of the Durch public

roadcasting system. The complainanes did not raise any objection to the case being closed by means of a
comfort letter.
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BSB/Football Association

12. Fellowing publication of a notice pursuant to Arricle 193} of Council Regulation No 17, the Commission
closed the file concerning agreements between the English Football Association (FA), the BRC and BSkyB
(formerly BSB}. Under their agreements with the FA, the BBC and BSkyB were granted exclusive television
coverage for the 1988/89 to 1992/93 football seasons. The agreements related to all national and internarional
marches of which the FA is the owner of the television rights, i.e, matches of the national cups organized by
the FA (FA Cup and Charity Shield) and international matches involving the English national team. The BBC
and BSE, whiclg had bid jointly for the rights, shared the rights between them by alternating transmission.

The Commission took the view that the exclusivity granted ro the BBC and BSkyB was caught by Arricle 85({1}.
In order to allow all channels a fair chance to obtain access to major football matches, the duratien of
contracts should as a general rule be limited to one football season, However, in this particular case, an
exemption was justified since BSB (now BSkyB), which came into operation only in 1990, needed a longer-term
contract in order to facilitare its entry inro the new developing market for direct-to-home satellite broadcasting.
This assessment is wichour prejudice to the view the Commission may take on any future contracts to be
concluded by the parties.

Originally, the BBC and BSB {now BSkyB) were also granted exclusive permission to televise football matches
from abroad, which under Article 14 of the UEFA Statutes was subject to the prior permission of the FA, At
the Commission’s request, this clause, which was the main subject of the complaint by the Independent
Television Association, was remaved from the agreements in 1992, Pending the Commission decision on
Article 14 of the UEFA Statutes, the FA undertook not to discriminate berween, on the one hand, the BBC and
BSkyB and, on the other, third-party broadcasters, such as the ITV companies, which want to show football
marches from abroad.

BBC Enterprises

13, In December 1991, BBC Enterprises Limited, a subsidiary of the British Broadcasting Corporation
{'BBC’), submirted a request for negative clearance or exemption to the Commission under EC competition
rules in respect of a standard copyright licensing agreement for the purpose of facilitating rerransmission of
United Kingdom television programmes to subscribers in Ireland ro diffusion services {i.e. cable networks and
multipoint microwave distribution systetns, ‘MMDS").

The licensors parricipating in the agreement with BBC Enterprises Limited are other United Kingdom rerresrrial
broadeasters and organizations which represent the owners of copyright and related rights in television
programme services broadcast in the United Kingdem, including tI:c Independent Television Association,
Channel 4 and the Assaciation de Gestion Internationale Collective des Oeuvres Audiovisuelles *Agicoa’ of
Switzerland. The licensees with whom agreements have been concluded to date are various cable relevision
undertakings and undertakings propasing to operate MMDS services in Ireland, including Cablelink Limited
in Dublin and Cork Communications Limited.

The Commission considered that the agreement contained restrictions which came within Article 85(1). In the
context of its assessemeant of the request for exemption under Article 85(3], it accepted the view of the notifying
parties that collective licensing was the most effecrive means by which an operaror of cable or MMDS systems
could bl: sure of not infringing copyright or neighbouring rights in retransmitting television broadcasts to its
subscribers,

Notwithstanding this, and in view of the facr thar in certain Member Stares broadcasters had in the past been
excluded from similar agreements, the Commission had to ensure thar such risks were minimized here in the
interest of fair competition. The agreement was thus medified by the parties, at the Commission’s request, to
ensure adequate access by broadeasters not ar present party to the agreement.

Following the publication of a notice! pursuant to Article 19(3) of Council Regulation 17,2 in response o
which no observations were received, the Commission advised rhe notifying parties on 8 July by comfort letter
that the criteria for an exemption had been fulfilled.

L 0] C105, 16.4.1993.
I Q]13,21.2.192.
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Philips/ Matsushita — DCC

14, In November 1991, Philips International BV (‘Philips’} notified to the Commission for exemption or
negative clearance a series of agreements relating to patent licensing in connection with the development and
exploitation of the Digital Compact Cassette (*DCC'Y and the DCC plaver. DCC is a new rype of magnetic
tape cassette recording and reproduction system producing digital sound as oppesed to the present analogue
sound of traditional cassettes. The other principal undertakings party ro the agreements are Matsushita
Electric Industrial Company Ltd and Sony Corporation, both of Japan, together with Thomson Consumer
Electronics SA, a company within the French Thomson group. In addition, a memorandum of understanding
relating to the prevention of copyright piracy in this context between Philips and the International Federation
of the Phonographic Industry (*IFPE’), representing the international music industry, was also noufied.

Notwithstanding the fact that the agreements contained restrictions of competition falling within Arricle 83(1)
of the Treaty, namely pooling of patents and know-hew together with standardization of specifications, the
Commission took the view that there were sufficient grounds for an exemption under Article $3(3).

Following the publication of a notice pursuant to Article 19(3) of Council Regulation No 17, in response to
which no observations were received, the Commission adviscd Philips on 29 April by comfort letter that the
criteria for an exemption had been fulfilled.

{b) Abuse of a dominant position

IBM undertaking

13. The Commission continues to monitor the undertaking given by [BM on | Augusec 1984. The undertaking
provides for the disclosure of interface information for attachment of competitors’ products to 1BM System /370
products and SNA (Systern Netwerk Architecture).

Since its inceprion, there has been a toral of 189 requests from 23 compertitors containing 1 487 individual
guestions. Seven of these compantes have signed and received information under technical informarion
disclosure agreements,

{c) Decisions to reject complaints and requests for interim measures

Exelvision — France Télécom

16. The Commission formally rejected by decision a complaint lodged in 1987 by the French company
Exelvision against France Télécom for abuse of a dominant position consisting in the offering frec of charge
by the latter of Minitel terminal equipment ta be used for the provision of videotex value-added services 1o
end-users.

The complainant was a manufacturer of terminals with similar features to those offered by France Télécom.
The assessment of the case was made complicated by the change in the regulatory framework, in France and
it the cntire EC, as regards the provision of value-added services thar has taken place since the complaint was

lodged. Whereas in 1987 the provision of value-added scrvices was still under monopoly in France, it was
liberalized in 1988.
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In its reasoning, the Commission considered that, for a limited period of rime, the offering by France Télécom
of the basic Minitel terminals free of charge ta end-users was a premotion action intended, like many others,
to ensure a quick starting up of the videotex service so as to make it attractive for potential providers of
services and end-users. That was whar happened in fact, and now over 90% of the videotex terminals in the
EC are installed in France. In addition, many countries are following, to a greater or lesser extent, the French
strategy.

In respect of the period after the liberalization of the videctex service, the Commission assessed whether the
behaviour of France Télécom could amount ro an abuse of a dominant position by trying to eliminate a
competitor by predatory acticn. In so doing, the Commission took into consideration the facts that France
Télecom was nar actually manufacturing the terminals but buying them in large series following public
tendering procedures, in which the complainant never took part, and that from 1989 onwards France Télécom
introduced a monthly rental fee for the new Minitel terminals and stopped the acquisition of the older models.

The result of the assessment showed that no abuse of a dominant position could be deemed to exist because
no intention to eliminate Exelvision was proven and because no indication of pricing below average variable
costs was found either as regards the entire videotex service or the new Minitel rerminals.

Tiercé Ladbroke (B)/PMU-DSV-French “sociétés de courses’

17. 1In 1990, Tiercé Ladbroke, the Belgian subsidiary of Ladbroke Group, the largest bookmaker in the
United Kingdom, lodged a complaint with the Commission alleging that Articles 85 and 86 of the EC Treaty
had been infringed by:

{iy GIE Pari Mutuel Urbain {‘PMU’}, a body running a rotalizator betting system which was ser up under
French law by the 10 racecourse arganizers in France, the *sociétés de courses’;

{ii) the 10 ‘sociétés de courses’ themselves;
{iii} Pari Mutuel International SA {PMTI’), a subsidiary of PMU set up to manage its rights abroad;

{iv} Deutscher Sportverlag Kurt Stoof GmbH & Co. (‘D5V'}), Cologne, which is PMU's sub-licensec in
Germany.

The object of the complaint was twofald:

1. The 10 ‘sociétés de courses” hold the intellectual property rights to the races they organize; Ladbroke
claimed thar they had infringed Article 86 of the EC Treaty by refusing to supply Tiercé Ladbroke in Belgium
with television coverage of French races comprising sound, pictures and commentary. French racing provides
the basis for a large proportion of the odds betring service offered by Ladbroke in Belgium. Tﬁc French
‘sociétés de courses’ supply sound, pictures and commentary 16 PMU's own betting, shops in France, and
through PMI to DSV, wli:ich transmits this coverage to German bookmakers.

The Commission decided that the relevant market here was not the Belgian market in horse-race betting but
the marker in the televised distribution of sound, pictures and commentary covering horse-races in general. It
had not been demonstrated that PMU, PMI, DSV or any individual race organizer held a dominant position
on this market, Ladbroke had not shown that the ten ‘soriétés de courses” together held a collective dominant
position.

Even supposing that they did hold such a position, however, the Commission concluded thar they remained
free to choose, market gy marker, whether ar not to grant licences in respect of their rights, 50 far they
themselves did not transmit sound, pictures and commentary covering their races to the Belgian market, The
position would be different if the ‘sociétés de courses” were ro decide to grant licences to certain bookmakers
and not to others. Conducr of that kind might constitute discriminarion caught by Article 86.

2. Ladbroke alsa challenged, under Article 85 of the EC Treaty, the validity of conditions in contracts which
prevented PMU and DSV from transmitting to other countries the sound, pictures and commenrary they
received from the French ‘sociétés de courses’.
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The Commission concluded that, as Communiry law stood ar present, these were restrictions which a licensor
was entitled to impose and were nor caught by Article 85(1} of the EC Treaty.

The Commission accordingly decided to reject the complaint,

Ladbroke Racing Lid (UK)/PMU-French ‘sociétés de courses’

18. In 1989, Ladbroke Racing Ltd, the main UK bookmaker, lodged a complaint against 10 of the associations
known as “sociétés de courses’, which organize horse races in France. The 10 associations {five in the Paris
region and five in the provinces) were authorized ro take off-course toralizator bets by a decree of 11 July
1930, and the complaint alleged that they had infringed Acticles 85 and 86 of the EC Treaty by entrusting the
crganization of oft-course betting to a single body, GIE Pari Mutuel Urbain (PMU).

Alaw of 16 April 1930, and the implementing decree of 11 July 1930, authorized five Paris 'sociétés de courses’
and five provincial ones jointly to take bets away from their own racecourses. The 10 autharized associations
entrusn?c‘J the organization of their off-course betting business to the company Société du PMU s.a.r.l. Alaw
of 23 December 1964 gave the same associations the exclusive right to rake bets on foreign races. A decree of
14 November 1974 required ‘sociérés de courses' wishing to take off-course bets to do so through the PMU. A
decree of 13 September 1985 stipulated that a ‘sociéré de courses® could take aff-course bets on races run in
France only at its own racecourse or through the PMU.

The Commission rejected Ladbroke’s claim that the associarions acted unlawfully in choosing a single
organization, the PMU, to corganize their off-course betting between 1962 and 1974. It found thar the
designarion of a single organization 1o be responsible for computing the tatal stakes and calculating and
pag'ing our winnings was a legal obligation imposed on the asseciations by the 1930 decree authorizin
oft-course betting. Before the 1974 decree made the PMU's involvement compulsory, Ladbroke never aske
the associarions te designate it in the PMU’s place. Contrary to the claims pue Farward by Ladbroke, the 1930
decree prevented the associations from designaring an individual operator.

The Commissien also fonnd thar there had not been any ex post legalization of restrictive agreements or
practcilces prohibited by Article 85 of the EC Treary, as the EC Treary did not exist when the 1930 decree was
issued.

[r rock the view that the agreements entered into by the associations for the organization of betting, such as
arranging the racing calendar, were a ]aFical consequence of the 1930 decree. The other issues raised by
Ladbroke were considered in the course of separate proceedings.

Tiercé Ladbroke (B)/French PMU and PMU Belge

19. In 1991, Tiercé Ladbroke, the Belgian subsidiary of the largest British group of bockmakers, lodged a
complaint with the Commission against the French PMU (GIE Pari Murue! Urbain) and the PMU Belge, which
comprises Pari Mutuel Unifié Belge asbl and the Société coopérarive auxiliaire PMU Belge, which was set up
by the PMU Belge for the taking of totalizator bets in Belgium. The complainant charged thar the parties
against which it was complaining had, on 25 May 1990 and 18 March 1991, concluded agreements which, as
from 20 March 1991, allowed betters in 17 departments in Northern France to place rotalizator bets four times
a month, in the ontlets of the French PMU, on races organized in Belgium by the Belgian 'sociétés de courses’.

The system is as fallows: the bets are raken in France by the French PMU in its outlers and rotalized by it. The
bets are subsequently transferred to the Belgian totalizator system, at which point a 35% levy is deducted in
accordance with Belgian law. Of this 35% levy, 26% are kepr by the PMU Belge and the remaining 9% are
returned to the French PMU, which, together with the “sociétés de courses’, keeps 5%, the remaining 4%
going 1o the French Government, whereas on French races, the percentage rerained by the PMU and the
‘sociétés de courses” is 10% and the State’s levy 18%.

In France and in Belgium, the PMUs are the joint organ of the *sociétés de courses’ and are authorized by law

to take bets on domestic races in accordance with the totalizator principle. Wherzas in France only the
totalizator is authorized and consequently the PMU enjoys a monopoly paosition, in Belgium bookmakers are
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also authorized to take not only odds-type bets, but also on-course toralizaror bets, under the cantrol of the
"sociétés de courses’, to which they pay a fee. They are also authorized, and are the only ones to have such
authorization, to tzke odds-type bets on foreign races.

The Commission considers that the relevant geographic markets are France on the one hand and Belgium on
the other, since nationa! legislation on the taking of Eets it the two countries has the effect not only of making
the conditions of competition uniform within each country, but also of making them different from those in
all the other Member Srates.

In view of the legislative provisions currently in force on the French market, where bets can be placed only
with the French PMU, there can be neither any abuse of a dominant position within the meaning of Arricle 86
nor any restriction of competition within the meaning of Article 85(1) of the EC Treaty for the simple reason
that no competition may be exercised.

As far as the Belgian market is concerned, since the PML Belge does not hold a dominant position, it cannot
have committed any infringement of Article 86 of the Treary. Furthermore, the marketing abroad of the
betting medium constituted by the races which its members, i.e. the ‘sociétés de courses’, organize must be
seen as merely a sale of services from one Member State to anarher which, though it may affect trade between
Member States, has neither the object nor the effect of preventing, restricting or distorting competition within

the common marker; this means that the PMU Belge has ner commitred any infringement of Article 85(1)
either.

Tiercé Ladbroke (B)/PMU Belge

20. 1n 1992, Tiercé Ladbroke (the Belgian subsidiary of the leading British group of bookmakers) lodged a
complaint with the Commission against the PMU Belge, The PML Belge comprises Pari Mucuel Unifié Belge
asbl and the Société Coopérative Auxiliaire PMU Belge, to which the ‘sociérés de courses’ entrust the taking
of off-course rotalizator bets on the races which they organize.

The complainant charged that the PMU Belge, which had accredited it as its agent for the taking of toralizator
I;e.ts on Belgian horseraces from 1982 to 1988, had refused to renew its accreditation for the taking of such
ets.

In the meantime, {in December 1991}, the PMU Belge and four chairmen or members of Belgian ‘sociétes de
courses’ had taken control of one of Tiercé Ladbroke’s comperitors, Tiercé Franco-Belge, which the PMU
Belge continued to accredit as its agent for the taking of this type of bets.

Tiercé Ladbroke claimed that the PMU Belge had as a result excluded it from che market for the taking of bets
on Belgian races, which meant thar, under Belgian law, it could take bets only on foreign races.

It concluded that the PMU Belge, which, in its view, had a2 monopoly for the raking of off-course bets on
Belgian races, was abusing its dominant position in breach of Article 86 of che EC Treary.

The Commission took the view that no such monopoly existed any longer since the Brussels Court of Appeal
{in a judgment delivered on 11 May 1993} recognized the Ostend racecourse’s right ro entrust the taking of
bets on its races to an agent other than the PMU Belge. Furthermore, the Ostend racecaurse immediately

aw'a:]iéed ]itse]f of this right for the 1993 summer season and entrusted the 1aking of bets on its races ro Tiercé
Ladbroke.

The Commission alse took the view that the PMU Belge {and its subsidiary, Tiercé Franco-Belge) was not in
a dominant position on the relevant market, which is that for the taking of bets in Belgium on harseraces,
irrespective of where they are run and the type of betting involved. It is in fact Tiercé Ladircke which has the
largest share of that marker.

Lastly, it took the view that, even supposing that the PMU Belgs and Tiercé Franco-Belge were in a dominant
positon, the refusal to accredit Ladbroke would not have aftected trade between Member States, since the
taking of bets at the Franco-Belgian frontier is of only margina! significance and since the bets ta which the
complainr relates are taken in Belgian outlers on Belgian races and do not involve any financial transfer
between Belgium and another Member Starte,

It consequently rejected Tiercé Ladbroke's complaint.
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MTVE/VPL-IFPI

21. In June 1992 the Commission received 2 complaint from MTV Eurcpe {*MTVE'"), a pan-European
satellite television station, which broadcasts pop music videos, against Video Performance Limited {*VPL",
the International Federation of the Phonographic Industry {{IFP[") and the five major worldwide record
companies, Sony, Pelygram, Warner, BMG, and Thorn/EMI [‘the majors’).

VPL licenses and administers broadcast and other performance rights in relation to music videos under UK
law for its members, including the five majors. IFP] isan international association of record and video-producers
which coordinates the activities of its members, including the majors, in the various national collesting
societies to which they belong.

MTVE complained (a) that the existence of VPL and its aperations in the licensing of copyright in the music
videos of its members within the EC and its joint activities with TFPI, which enable record companies to
operate pan-European licensing through joint selling agreements (80% of which is on behalf of the five
majozs), was contrary to Article 85(1) and (b} that VPL and IFPI jointly occupy a dominant position in the
Communiry within the meaning of Article 86 as they are able 1o exercise absolute control over the licensing of
their members” music videos. According 1o MTVE, they have abused this dominant position in the relevant
market by imposing unfair prices on MTVE for the licensing of pan-European transmission of music videos,

MTVE had first concluded an agreement with VPL/IFPI in 1987 for the rights described above. This had been
renewed in 1990 bur was due to expire on 31 July 1992, and MTVE was concerned that VPL and FFPI would
not be prepared to renew it. Therefore, in conjuncrion with the complaint, it requested the Commission to
adopt interim measures, requiring VPL and IFPI 1o enter into a new agreement with it, However, following
intervention by the Commission, VPL and IFPI agreed to extend the agreement with MTVE ro 31 July 1993,
{It was subsequently extended to 31 July 1994).

On 11 May 1993, the Commission rejected MTVE's request for interim measures, on the sole ground that, in
view of the extension of the agreement, no risk of serious and irreparable damage to MTVE which would
justify the adoption of interim measures existed.

In view of this, it was not necessary for the Commission re make any finding in thar conrext in relation to the
existence, or otherwise, of a prima facie case of infringement of the Community’s competition rules.

The substantive examination of MTVE’s complaint by the Commission is proceeding.

Pentos

22. The Commission refused to Erant interim measures following a complaint by Pentos Retailing Group, a
UK rerail baokseller, concerning the Net Book Agreements {NBA).

The NBA provides for uniform standard conditions of sale to bz imposed by British publishers on retailers for
the resale of ‘net’ baoks. Following the Commission’s Decision of 12 December 1988 not to exempt the NBA !
and the judgment of the Court of First Instance of 9 July 1992 uphelding the Decision,? Pentos filed a complaint
with the Commission contending that the continued operation of the NBA, and in particular the application
of the clause concerning the reimportation fram other Member States of baoks printed in the United Kingdom
(tl'lxc circumvention clause}, prevented it from adopting price promotien measures, thus adversely affecting its
sales.

The Commission took the view that, in relation to the circumvention clause, a prima facie case of infringernent
of Article 85 could not be excluded. However, the Commission considered that the condition of serious and
irreparable harm was not fulfilled because of lack of sufficient evidence put forward by Pentos.

Fighteenth Competition Report, point 52,
H

Twenty-second Comperition Beport, point 318.
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ECSC inspection

As in the past, the ECSC inspection department carried out a number of checks on coal and steel production
subject to the levy [Articles 4% and 50 of the ECSC Treaty).

In all, 103 checks of declared production were carried out at the head offices and warks of coal and steel
undertakings.
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2. Decisions pursuant to Articles 85 and 86 of the EC Treaty

W/32.150 EBU/Euravision System O] L 179,22.7.1993, p. 23
IV/33.407 CNSD OJ L 203, 13.8.1993, p. 27
1V/32.031 Audirel O] L 306, 11.12.1993, p, 50
1V/i29.420 Grundig’'s ECdistriburion system O] L 20, 25.1,1994, p. 15
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3. Notices pursuant to Articles 85 and 86 of the EC Treaty

Publication pursuant to Article 19(3)
of Council Regulation No 17

IV/34.114
1V/34.116
IV/34.117
1V/34.605
IV/33.145
1V/33.245

IV/34.146
IV/34.282
IV/30.846
IV/34.464
IV/34.084
1V/34.410
1V/34.670
1o

IV/34.675
IV/34.768
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Kenwood Electronics

Deuntschland

Evrosport Matk 111
1TV A/Football Authorities

BRC, BSB and Football Associa-
tion

BBC Enterprises and others
Intrax

Ivoclar

Electrolux/AEG

Sony Espafia 5.A.
Olivetti-Digital

Electricity industry in England

and Wales

International Private Satellite
Partners

QJ C67,10.3.1993,p. 9

0J C76,18.3.1993,p. 8
01 C94,3.4.1993,p. 6

0 C 105, 16.4.1993, p. 6
0] C117,28.4.1993, p. 3
03 € 251, 15.9.1993, p. 3
QJ C 269, 5.10.1993, p. 4
O C 275, 13.10.1993, p. 3
0] C 276, 14,10.1993, p. 14
01 C281,19.10.1993,p. 5

Q) C 305,11.11.1993,p. 3
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4. Decisions pursuant to Articles 6 and 8 of
Council Regulation {EEC) No 4064/89

Decisions under Article 6(1} of Regulation (EEC) No 4064/89

Casc No Name Date of Published in
decision

IV/M.0298 Crédit Lyonnais/BFG Bank 11.1.1993 O] C 45,17.2.1993
IV/M.0293 Philips/Thomson/SAGEM 18.1.1993 0] C22,26.1.1993
TV/M.031 Tesco/Carteau 4.2.1993 O] C45,17.2.1993
IV/M. 0304 VWAG (Volkswagen)/VAG UK 4.2.1993 O] 38,12.2.1993
1V/M.0299 Sara ) ee/BP Food Division 8.2.1993 O] C 39, 13.2.1993
[V/M.0278 British Airways/Dan Air 17.2.1993 0JC68,11.3.1993
IV/IM.0216 CEA Industrie/France

Télécom/SGS-Thomson 22.2.1993 0] C 68,11.3.1993
IV/M.0292 Ericsson/Hewtert Packard 12.3.1993 0] C83,24.3.1993
TV/M. 0312 Sanofi/Yves St-Laurent 15.3,1993 Q] C 89, 21.3.1993
1V/M.0272 Macra/Cap Gemini Sogeti 17.3.1593 O] C 88, 30.3,1993
IV/M.0295 Sira-RPC/Scori 19.3.1993 O] C 88, 30.3.1993
1V/M.030D Kingfisher/Darty 22.3.1993 Q] C§7,27.3.1993
IV/M.0331 Fletcher Challenge/Methanex 31.3.1993 0] C98,7.4.1993
IV/M.0286 Ziirich/MM! 2.4.1993 0] C 112, 22.4.1993
IViM.0317 Degussa/CIBA-Geigy 5.4.1993 0] C 104, 15.4.1993
IV/M.0328 Gehe AG/OCP SA 5.4.1993 0] C114, 24.4.1993
IV/M.0318 Thomson/Short 14.4.1993 O] C 136, 15.5.1993
IV/M.0322 Alcan/[nespal/Palco 14.4.1993 QJ C 114, 24,4,1993
IV/M.0320 Ahold/Jerénimo  Martins/Inova-

a0 19.4.1993 0] C 117, 28.4.1993
IV/M.D310 Harrisons & Grosfield/AKZ0Q 29.4.1993 O] C 128, 8.5.1993
1V/M.0323 Procordia/Erbamont 29.4.1993 Q] C 128, 8.5.1993
1V/M.0335 Schweiz. Kreditanst./Schweiz.

Valksbank 29.4.1953 O] C 147, 27.5.1993
1V/M.0291 KNP/Bishrmann Tetterede/VRG 18.1.1993
IV/M.0237 Dasa/Fokker 10.5,1993 O] C 136, 15.5.1993
IV/M.0284 Hoechst/Wacker 10.5.1993 0] C 171, 22.6.1993
IV/M.0338 IBM France/CGI 18.5.1993 0] C 151, 2.6.1993
IV/M.0341 Deutsche Bank/Banco de Madrid 28.5.1993 0] €175, 26.6.1993
IV/M.0344 Hatnia/Codan 28.5.1993 Q] C171,22.6.1993
IV/M.0349 Aegon/Scottish Equitable 25.6,1993 O] C181, 3.7.1993
1V/M.0346 JCSAT/SAJAC 30.6.1993 O] €219, 13.8.1993
[V/M.0350 WestLB/Thomas Cook 30.6.1993 0] C216,11.8.1993
IV/M.0326 Toyota Motor C./Walter Frey

Holding/Toyata France 1.7.1993 0] C 187, 9.7.1993
IV/M.0285 Pasteur Meérieux/Merck 5.7.1993 0] C 188, 10.7.1993
1V/M.0334 Costa Crociere/Chargeurs/Accor 19.7.1993 0] C 204, 28.7.1993
IV/M.0343 Société Générale de Belgique/

Générale de Banque 3.8.1993 O] C 225, 20.8.1993
[V/M.0357 Commerzbank/CCR (Paribas) 9.8.1993 QJC221,17.8.1993
IV/M.0308 Kali + Salz/MDK/Treuhand 1£.8.1993
IV/M.0319 BHF/CCR/Charterhouse 30.8.1993 QJ € 247, 10.9.1993
1V/M.0358 Pilkington/SIV 2.9.1993
1V/M.0355 Rhéne-Poulenc/SNIA 1] 8.9.1993 0] €272, 8.10.1993
IV/M.0353 Brirish Telecom/MC! 13.9.1993 0] C259,23.9.1993
iV/M.0366 Alcatel/STC 13.9,1993 O] C259,239.1993
IV/M.0362 Nestlé/Tzalgel 15.9.1593 Q] C 270, 6.10,1993
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Case No Name ?at_‘e_nf Published in
ECISION
1V/M.0315 Mannesmann/Vallourec/Ilva 20.9,1993 0] C 265, 30.9.1993
IV/M.0360 Arvin/Sogefi 23.5.1993 O] C 305, 11.11.1993
IV/M.0365 Thyssen/Balzer 30.9.1993 03 C 276, 14.10.1993
IV/M.0354 Cyanamid/Shell 1.10.1993 0] C273,9,10.1993
1V/M. 196 Valve/Precordia 11.10.1593 O] C 281, 19.10.1993
Decisions under Article 8 of Regulation (EEC) No 4064/89
Case No Name zi;:izi Published in
IV/M.0214 Du Pont/IC1 30.9.1992 0] C7,13.1,1993
IV/M.0222 Mannesmann/Hoesch 12.11.1992 0J C 114, 8.5.1993
IV/M.0291 KNP/Bithrmann Tetterode/VRG 4.5.1993 Q] C217,27.8.1993
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5. Judgments of the Community lawcourts

Court of Justice

Judgment of 26 January 1993 in Joined Cases C-320/90,
C-321/90 and C-322/90 Telemarsicabruzzo and Otbers v
Circostel

Iudgment of 17 February 1993 in Joined Cases C-159/91
and C-160/91,Poucet et v AGF and Camulrac and Pistre v
Cancava

Judgment of 31 March 1993 in Joined Cases C-89/85
and others, Woodpulp

Judgment of 19 May 1993 in Case C-320/91 Corbea

Judgment of 27 October 1993 in Case C-69/91 Decaster

Judgment of 27 October 1993 in Joined Cases C-46/90
and C-93/91 Lagauche

Judgment of 27 October 1993 in Case C-92/91 Taillandier

Judgment of 10 November 1993 in Case C-39/92
Petrileos de Portugal-Petrogal v Correia, Simoes &
Companhia L.da and Correra, Sowla & Crisostomo Lda

Judgment of 10 November 1993 in Case C-60/92 Otto
BV v Posthank NV

Order of 26 April 1993 in Case C-388/92 Monin
Automobiles

Court of First Instance

Judgment of 1 April 1993 in Case T-65/8% BFB Industries
and British Gypsum v Commission

Judgment of 22 April 1993 in Case T-9/92 Automobiles
Pewgeot and Peugeot SA v Cammission

Judgment of 29 June 1993 in Case T-7/92 Asia Motor
France and Others v Commission

Order of 29 March 1993 in Case T-2/92 Rendo

Order of 2 April 1993 in Case T-12/93R. Vittel, Pierval
v Commission

Order of 6 July 1993 in Case T-12/93R Vittel, Pierval v
Commission

Order of 28 October 1993 in Case T-83/92 Zunis v
Contmission

0] C46,18.2.1993,p. 11
[1993] ECR 1-423

Q) C70,12.3.1993, p. 7
[1993] ECR 1-664

0] C126,7.5,1993, p. 10
{1993] ECR 157§

0] C172,23.6.1993,p. 6
[1993| ECR [-2563

Q) €332,8.12,1993, p. 8
OJ € 316, 23.11.1993, p. 4

0] C338,15.12.1993,p. 6
OJ C338,15.12.1993,p. 6
0) € 332,8.12.1993,p. 10

O) C 178, 30,6,1993, p. 10
[1993] ECR [-204%

Q] C 124, 6.5.1993, p. 12
O] C140,19.5.1993, p. §
0] C 204, 28.7.1993, p. 1

Q) € 123,5.5.1993, p. 13
O] C135,14.5.1993, p, 7

Q] C210,4.8.1993,p. 15

O] C328,4.12.1993,p. 5
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B — PUBLIC ENTERPRISES AND NATIONAL MONOPOLIES

Decisions pursuant to Article 90 of the Treaty
Port of Redby!

On 21 December, the Commission adopted a decision under Article 9043} of the
EC Treaty requiring the Kingdom of Denmark to bring to an end an infringement
of Article 90{1}, read in conjunction with Article 86 of the EC Treaty, in relation
to a refusal to grant access to port facilities at Radby {Denmark).

The Danish authorities had refused to allow Euro-Port A/S, a subsidiary of
STENA Rederi AB, access to existing port facilities at Redby or, alternatively,
to construct new facilities on land adjacent to the existing port. Euro-Port A/S
wished to enter the market for ferry services on the Radby/Puttgarden (Germany)
routc. The port of Radby is owned and managed by DSB, the State-owned
railway company, which holds the exclusive right for the organization of rail
traffic in Denmark. DSB also operates ferry services from the port in conjunction
with Deursche Bundesbahn, a German public undertaking.

The Commission found that an undertaking which owns and manages an
essential facility, i.c. a facility or infrastructure without which its competitors
are unable to offer their services to customers, and refuses to grant them access
to such a facility is abusing its dominant position. Specifically, an undertaking,
which owns and manages essential port facilities from which it provides a
maritime transport service may not, without objective justification, refuse to
grant a shipowner wishing to operate on the same maritime route access to that
facility without infringing Arricle 86. Moreover, Article 90(1) prohibits a Member
State placing an undertaking in a position in which it could not have placed
itself by its own conduct without infringing Article 86. Therefore, where a
Member State refuses to grant access to essential port facilities and has
strengthened the effects of the refusal by also refusing to authorize the
construction of a new port, it constitutes a breach of Article 90(1), read in
conjunction with Article 86.

Having examined the argument of the parties, the Commission found thar there
was no objective justification for the double refusal of the Danish authorities
and thar it cffectively prevented competitors to DSB entering the market for
ferry services berween Denmark and Germany, thus strengthening the joint
dominant position of DSB and Deutsche Bundesbahn on the Redby/Puttgarden
route, contrary to Article 90(1), read in conjunction with Arricle 86.

' Comtnission Decision 94/119/EC, O] L 55, 26.2.1954.
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C — DECISIONS ON STATE AID CASES

(a) in sectors other than agriculture, fisheries and transport

1. Aid cases in which the Commission raised no objection
without opening an investigation

Belgium

N/0840/92 10.2.1893  Aid for Solvic 8 Co SNC and Solvay Inrerinox SA

iP{23)78 (Wallenia)

N/OF13/92 3.3.1993 Aid for Safosilk {Wallonia}

1P{93)168

N/0693/92 24.3.1993  Aid scheme for research and technology (Wallenia) Q) C 214, 7.8.1993
[F{93)213

NN/AQ112/92 6.4.1993 Aid for publishing in the French-speaking part of O] C 174, 25.6.1993
1P(933257 Beigium

N/Q004s93 10.5.1993  Aid to promote the recruitment of job seckers 0) C180,2.7.1993
N/0009/93 255,93 Aid for vocational training (Wallonia} O] C 180, 2.7.1993
N/0024/93 1.6.1993 Aid for a waste-treatment plant (Flanders)
IN/DO17/93 1.6.1993 Aid for a knitwear manufacturer (Flanders)
N/0023/93 1.6.1993 Aid for a paper manufacturer {Flanders)
NN/D014/93 2.6.1993 Aid for Intermills {Wallenia}
1P(923}419
NA155/93 7.6.1993 Aid for a firm in the metalworking industry
{Flanders)
N/0154/93 7.6.1933 Aid for a car accessory manufacrurer (Flandets)
N/0191/93 1.7.1993 Scheme of aid for the press {Flanders) Q) C 248,11.9.1993
N/O146/93 227.1953  Aid for an egg-processing plant {Flanders)
N/0623/92 28.7.1993  Aid for shipbuilding [Law of 23.8.1948] O] C 286, 22.10.1993
[B{93)649 {Flanders)
N/0256/93 4,8.1993 Aid for a sprayboorh manufacturer {Flanders)
N/0255/93 4.8,1993 Aid for a furniture manufacturer {Flanders)
N/0254/93 4.8.1993 Aid for a furniture manufacturer (Flanders)
N/0253/93 4.8.1993 Aid for a firm in the metalworking industry
{Flanders)
N/D445/93 27.8.1935  Aid for investment by an SME {Flanders}
IN/D444/93 27.8.1993  Aid for investment by an SME {Flanders)
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N/0443/93
N/0442/93
N/0437/93
N/0436/93
N/0435/93

N/0223/93
IP{93)748

N/0400/93

N/0396/93
1P{93)807

N/0222/93
1P(93)911

N/0010/93
1P{23)209

N/0621/53
N/0644/93
N/0645/93

N/0646/93
N/0647/93
N/0648/93
N/0649/93
N/0650/93

N/0851/93
N/D652/93

N/0853/93

NN/G100/92
IF{93)1214

NN/0113/92

Denmark
N/0669/92

N/0383/92
1P{93)43

N/O714/92
IP{93)79

27.8.1993
27.8,1993
27.8.1993
27.8.1993
27.8.1993
14.9.1993

23.9.1993

29.9.1933

27.10.1593

27.10.1993

3.11.19%3
21.12.1993
21.12.1993

21.12.1993
21,12.1993
21.12.1993
21,12,1993
21.12.1993

21.12.1993
21,12.1993

21.12.1993
21.12,1993

21.12.1993

26.1.1993
26.1.1993

10.2,1993
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Aid for investment by an SME (Flanders)
Aid for investment by an SME {Flanders}
Aid for investment by an SME (Flanders)
Aid for investment by an SME {Flanders)
Aid for investment by an SME (Flanders)
Ajd to promeoete economic expansien in Flanders Q] C 282, 20.10.1933

Amendment to Article 6 of the Economic Expansion O] C 286, 22.10,1993
Qrder (Brussels-Capital)

Aid for Phenolchimie {Flanders)
Aid for shipbuilding: restructuring of Boelwerf
{Flanders)

Aid for the recruitment of unemployed people by
SMEs

Aid for investment by Chocolaterie Kathy NV
Aid for a firm in the meralworking indusery

Aid for a firm in the metalworking induscry
{Flanders)

Aid for a firm in the furniture industry (Flanders)
Aid for a firm in the printing industry (Flanders)
Aid for a firm in the wood industry (Flanders)
Aid for a firm in the textile industry (Flanders)

Aid for a firm in the metalworking industry
{Flanders)

Aid for a firm in the printing industry (Flanders)

Aid for a firm in the metalworking industry
{Flanders)

Aid for a firm in the printing industry (Flanders)
Decree of 25.6.1992 amending the Law of 4.8.1978
[SMEs] and implementing order of 1.7.1992
{Wallonia)

Amendments to the Law on Economic Expansicn
{30.12,1570} (Wallonia)

Aid for the purchase of housing by rural workers O] C 83, 24.3.1993

Creation of enterprise zanes

Aid for shipbuilding: extension of guarantee scheme O] €252, 16.9.1993
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NN/0093/A/92 10.2.1993  Aid for job creation Q) C83,24.3.1993
1P(93)84

N/Qs55/92 10.2.1993  Tax on waste QJ C 83, 24.3,1993
1P(93)82

N/O093/93 10.3.1993  Aid for the wind energy secror

N/0158/93 28.4.1993  Scheme of indexed loans to shipbuilding 0] € 252, 16.9.1993
IP{93)311

1}1)301591’93 28.4,1953  Scheme of guarantess for loans to shipbuilding 0] C 252, 16.9.1993
1P(33)311

NN/0093/B/92  5.5.1993 Aid for unemployed people to set up their own O] C 214, 7.8.1993

businesses

IP{93}333

N/0005/A793  18.5.1993  Measures relaring to investment funds and establish-

1P{93)374 ment accounts

N/0210/93 6.7.1993 Programme to assist SMEs O] C 248, 11.9.1993

N/0204/33 22.7.1993  Danish industrial development fund O] C248, 11.9.1993

N/0303/93 23.5.1993  Bornholm industrial fund

N/0520/93 23.9.1993  Measures to promote the collection of waste oils O] C 287, 23.10.1993

N/0561/93 13.10.1993 Measures to assist shipbuilding

1P{93)867

NN/0126/92  27.10.1993 Tax on fur skin production

N/0499/93 B12,1993 Measures to promote job crearion — Law of

IP{93)1077 25.6,1993

N/0727/93 21.12.1993  Aid for shipbuilding

IP(93)1211

Germany

N/0685/92 6.1.31993  Structural programme for rural areas (Baden- O] C 104, 15.4,1993
Witrcremberg)

N/0676/92 18.1.1993  Iorroduction of a *‘RETEX' component into the
regional programme (Hesse)

N/Q703/92 26.1.1993  Aid for shipbuilding {Wercbewerbshilfe-Regelung) O] C 209, 3.8.1993

1P(93)47

N/0721/92 26.1.1993  ERP Programme O] C 119, 25.4.1993

NN/0137/92  26.1.1993  Amendment to the list of assisted areas in western

1P{93}40 Germany

N/0630/92 26.1.1993  Measures to promote the building of wind farms O] C 119, 29.4.1993
(Saxony-Anhalt)

N/0672/92 26.1.1993  Regional investment aid for Jutta Grunske 0] C 94, 3.4.1993

1P{93145 {Leegebruch/Brandenburg)

N/0673/92 26.1.1993  Regional investment aid for Abbruch- und Contai- Of C 94, 3.4.1993

IP{93)46 nerdienst Cottbus GmbH (Plessa/Brandenburg)

N/0631/92 29.1,1993  Programme for the intreduction of technelogy O] C 50, 20.2.1993
{Bavaria)
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N/0678/92

N/0695/92
N/D719/92

N/0712/92
IP{93)81

N/0351/92
IP(93)83

N/0692/C/91
1P{93)80

N/0692/11/91
IP{83)123

N/0013/93
1P{93)121

N/0726/92
1P{93}119

N/0727/92
1P{93)120

N/D030/93
N/0622/92
1P(93)163

N/0081/93
1P(93)212

N/06§2/92

N/0131/93
IP{93)255

N/0G14/93
1P(93)258

N/0D50/93

N/D064/93
1P(93)293

NN/0099/92
IP{93)334

N/0065/93

N/0181/93
N/0121/93

N/0174/93
N/0258/93

1.2.1993

2.2,1993
2.2.1993
10.2.1993

10.2.1993

10.2.1993

24.2.1993

24.2,1993

24.2.1993

24.2.1993

3.3.1993

9.3.1993

24.3.199)

26.3.1993
6.4.1993

6.4.1993

16.4.1993
21.4.1993

5.5.1933

10.5.1993

10.5.1993
10.5,1993

18.5.1993
18.5.1993
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Aid for energy conservation and use of renewable
energy sources {Saxony-Anhalt)

Aid for the Berlin Technology Agency
Aid for joint-task areas (Saxony-Anhalr)

Shipbuilding aid for the new Lander
[Werfthilfeprogramm]

Regional investment aid for ESF Elbe-Stahlwerke
Feralpi GmbH {Riesa/Saxony)

Shipbuilding aid for Peene yard [1st cranche]
{Mechlenburg-Western Pomerania}

Shipbuilding aid for Warnow yard [1st tranche]
{Mecklenburg-Western Pomerania}

Regional investment aid for Rohstoffverwertung
GmbH (Henningsdorf/Brandenburg)

Regional investment aid for Rohstoff Recycling
GmbH (Alt-Golm/Brandenburg)

Regiona! investment aid for Theo Steil GmbH
{Eberswalde-Finow/Brandenburg)

Regional programmes in the tourist industry
{Bavaria)

Regional investment aid for Eisenbau Kramer
GmbH {Kreuztal/Westphalia)

Aid for new businesses (east Berlin}

Aid for R&D by SMEs (Berlin}

Shipbuilding aid for Husumer Schiffswerft
{Arts 4 and 7, 7th Directive)

Regional investment aid for TRR Thyssen Rohstoff
Recycling GmbH (cast Berlin}

Measures to promote farm t1ourism {Thuringia)

Regional investment aid for Metall- und Rohstoff
Eberswalde GmbH (Finow/Brandenburg}

Aid for aerospace R&D

Guarantee scheme for employees’ equiry stakes in
SMEs (Saxony-Anhalt}

Investment aid for SMEs (Schweinfurt/Bavaria)

Aid for investment in hydroelectric power stations
{Bavaria)

Aid for hydroelectric power stations {Saxony)

Aid to SMEs for the sale of local products

0] C 83, 24.3.1993

0] C 104, 15.4.1993
0] C 104, 15.4.1993
0] € 209, 3.8.1993

0] C 174, 25.6.1993
Q] C 209, 3.8.1993
0] € 209, 3.8.1993
0] C 183, 6.7.1993
0] C 183, 6.7.1993
0] C 183, 6.7.1993
0] C 104, 15.4.1993
0] C 222, 18.8.1993
0] C 260, 24.9.1993

0] C 180, 2.7.1993
0] C 158, 10.6.1993

0] C 158, 10.6.1993
0] €222, 18.8.1993

0] C 180, 2.7.1993

O] C 167, 18.6.1993
0] C 167, 18.6.1993

Q] C 180, 2.7.1993
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N/0172/93 18.5.1993  Programme to encourage efficient energy use O] C 180, 2.7,1993
{Saxony)

N/0173/93 18.5.1993  Scheme to encourage modernization of heating Q] C 180, 2.7.1993
systems in SMEs {Saxony)

N/0171/93 18.5.1993  Wind energy investment scheme {Saxony) 0] C 180, 2,7.1993

N/D715/92 18.5.1993  Scheme to support R&D projects {Saxony-Anhalt)

IP{93)369

N/0657/92 18.5.1%93  ‘Verbmobil® machine translation project 0] C214,7.8.1993

IP(93)372

N/0239/93 25.5.1993  Aid te improve the remote heating system (former
GDR)

N/0182/93 25.5.1993  Environmental protection measures: waste disposal O] C 167, 18.6.1993
{Mecklenburg-Western Pomerania)

N/0215/93 1.6.1993  Village improvement scheme (Lower Saxony) 0] C248,11.9.1993

N/O170/93 1.6.1993 Low-interest loans for SMEs (Brandenburg) O] C180,2.7.1993

N/0232/93 26,1993 Guarantee granted ro Hermanr Berstorff Maschi- Q] C 209, 3.8.1993

IP(93)422 nenbau GmbH by the Land of Lower Saxony

N/0073/93 7.6.1993 Loan guarantee scheme (Saxony) Q] 248,11.2.1993

N/0205/93 7.6.1993 Envirenmental technology scheme {Hesse) O] C 248, 11.9.1993

N/0200/93 7.6.1993 Guarantees by Lower Saxony for shareholdings in O] C 248, 11.9.1993
the countries of Central and Eastern Europe

N/0238/93 10.6.1993  Aid in the chemicals sector for Stickstoff-Werke AG

IP{93)462 {Treuhandanstalr)

N/0199/93 11.6,1993  Aid in the chemicals sector for Buna

IP{93)451 {Treuhandanstalt)

N/D257/93 15.6.1993  R&D aid for product development {Brandenburg)

NN/0046/93 16.6.1993  Aid in the mechanical engineering sector for Sket O] C 209, 3.8.1993

IP{93)482 Maschinen und Anlagenbau AG (Treuhandanstalt)

N/0313/93 16.6.1993  Aidin the motor industry for Sichsische Automobil- O] C 214, 7.8.1993

1P(93)475 bau GmbH [Volkswagen minority shareholding]

N/0142/93 16.6.1993  Federal programme for the sale of land ar reduced O] C 260, 24.9.1993

1B{93)430 prices {former GDR}

N/0216/93 29.6.1993  Programme to protect groundwater {Hesse) O] C 248, 11.9.1993

N/0241/93 29,6,1993  Aid for small hydro-electric power stations O] C 248, 11.9.15%3
{Baden-Wiirttemberg)

N/0243/93 29.6.1993  Programme to encoutage renewable energy O C 248, 11.9.1993
{Baden-Wirttemberg)

N/0294/93 29.6,1993  Programme to assist Mecklenburg-Western O] €248, 11.9.1593
Pomerania

IN/0109/93 30.6.1993  Aid in the refinety sector for Leuna 2000 O] C214,7.8.1993

1P({83)523

NN/0011/93 30.6.1993  Aid in the refinery sector for Minol-Leuna-Zeitz O] C 214, 7.8.1993
IP(931523 {Treuhandanstalt)

COMP. REP. £C 1993
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N/G156/93
1P(93)530

NAL75/93
1P(93)531

N/0301/93
P9 522

N/0281/93
N/0359/93
NN/0041/93

1P{93}570

N/Q261/93
IP{93)573

NN/0059/93
IP(923)574

Ns0279/33
IP{93)602

N/0365/93
N/0328/93

NN/0037/93
IP{93)604

N/02B2/93
1P{93)642

N/0236/93
IP{93}643

N/DD25/93
1P{23)651

N/0054/93
1P(93)657

N/0399/93

N/0357/93

N/0402/93

N/0391/93
N/0380/93
N/0372/93
N/0371/93
N/0362/93
IN/0449/93

30.6.1993

30.6.1993

30.6.1993

1.7.1933

6.7.1993

13.7.1993

13.7.1993

13.7.1993

22.7.1993

22.7.1993
22,7.1993
22.7.1993

28.7.1993

28.7.1993

28.7.1993

28.7.1993

4.8.1993

4.8.1993

17.8.1993

17.8.1993
27.8.1993
27.8.1993
27.8.1993
27.8.1993
3.9.1993

COMP. REP. EC 1993

Measures to assist chemical process technology
Measures to assist research in health services

Regional investment aid for steel firms {former
GDR})

Programme to assist technology {Mecklenburg-
Western Pomerania}

Programme aimed at strategy and rationalization
consultancy for SMEs

Pregramme of grants for energy conservation pro-
jects and the use of renewable energy

Measures to assist SMEs

Aid for the transfer of managerial and skilled staff
to medium-sized companies {former GDR}

Extension of the special depreciation scheme

Measures to assist firms in Kusel
Aid for holidays in the country (Saxony)

Programme of grants for effluent trearment and
water pollution control {Hesse)

Programtne to assist work and technology [1993-96]

Measures to assist promaotion and cooperation in
the field of research

Regional investment aid for FARAM-Handels
GmbH (Zella-Mehlis, Thuringia)

Regional investment aid fer Sichsische Edel-
stahlwerke GmbH (Freital, Saxony}

Aid in the technological information and communi-
carions sector (Brandenburg)

Sichsische Aufbaubank’s programme of credit for
SMEs

Technical moedification of the special depreciation
and tax-free reserves scheme (former GDR})

ERP programme 1993

Aid for mineral prospecring

Programme of credit for SMEs {Thuringia}
Investment aid {Thuringia)

Aid for investment in tourist infrastructures

Aid in the chemicals sector for Buna AG
(Treuhandanstalt)

0] C 214, 7.8.1993
O] C 214, 7.8.1993
0] C 252, 16.9.1993

Q] C214,7.8.1993

O] C 260, 24.9.1993
0] C 260, 24.9.1993
O] C 260, 24.9.1993
O] C 260, 24.9.1993

O] C 260, 24.9.1993
O] € 252, 16.5.1993
0] C 260, 24.9.1993

0] C 286, 22.10.1993

O] C 302, 9.11.1993

0] C 260, 24.9.1993
0] C 260, 24.9.1993
0] C 257, 22.9.1993
0] € 257,22.5.1993

0] €257, 22.9.1993
0] €257, 22.9,1993
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N/0395/93
N/0379/93
N/0289/93
IP{33)783

N/0315/93
N/0450/93

N/0290/93
IP{93)806

N/0549/93
IP{93}809

N/0213/93
iM{93)805

N/Q540/93
IP(93)808

IN/0250/93

IN/0385/93

N/0441/93
1P(93)866

NN/0095/93
IP(93)871

N/0556/33

N/0466/93

N/0190/93
IP{93)910

N/0622/93
IP{33)915

N/0288/93
1P{93)912

N/OS60/93
1P{93)914

N/0408/93
IP{93}913

N/0373/93

N/0169/93
1P{93)962

N#475/93
1P(93)964

20,9,1993
20.9.1993

22.9.1993

23.9.1993

23.9.1993

29.9,1993

29.9.1993

29.9.1993

29.9.1993

4.10.1993

6.10.1993
13,10.1993

13.10.1953

14.10.1993

15.10,1993

27.10,1993

27.10.1923

27.10.1993

27.10.1993

27,10.1993

3.11.1993
10.11.1993

10.11.19%3

Programme for the sale of land (former GDR)

Aid in the plastics sector for Cellcechnik Lodenau
GmbH (Saxony)

Regional investment aid for RVT Rohstoffverwer-
tung GmbH & Co. KG (Merkers, Thuringia)

R&D aid for Hoogovens Aluminium Hiirrenwerk
Amendment of the scheme for energy efficiency and
renewable energy sources {Notth Rhine-West-
phalia}

Regional investment aid for Stahlwerk Thuringen
GmbH (Saalfeld, Thuringia)

Aid in the aluminium secror for Aluminium-
Giesserei Villingen GmbH {BRaden-Wiirttemberg)

Programme to assist the creation of independent
firms in industry

Aid in the textiles sector for Nino AG (Nordhorn)

Measures to assist the development of farm rourism
{Rhinefand-Palatinate)

Measures te promate cooperation nerworks {(Hesse)

Regional aid in the motor industry for Saginaw
Deurschland GmbH (Opel)

Aid in the mechanical engineering sector for Sket
Maschinen und Anlagenbau AG (Trenhandanstalt)

Programme to promote innovation in SMEs
{Mecklenburg-Western Pomerania)

Aidin the chemicals sector for Sichsische Olefinwer-
ke AG {Bohlen} {Treuhandanstalt)

Regional investment aid for Merallaufbereitung
Zwickau GmbH (Saxony)

Aid in the pulp sector for Bayerische Zellstaff
{Kelheim)

Regional aid in the moror industry for MAN
Aid in the audiovisual sector for Babelsberg GmbH
SME investment programme

Measures to promote environmental rechnology

Improvement of regional economic structures (22nd
framework programme}

Aid in the machine rools sector for Deckel AG and
Maho AG

0] C 282, 20.10.1993

0] € 302, 9.11.1993

0] C302,9.11.1993

0] C302,9.11.1993

O] €331,7.12.1993

O] € 331,7.12.1993
O] C 335, 10.12.1993

0] C331,7.12.1993

Q] C322,30.11.1992

COMP. REP. EC 1993
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N/0512/93
IP{93)265

N/0572/93

N/0639/93
N/0327/93

N/OS10/93
1P(93)1022

N/0291/93
IP{93)1018

N/0566/93
IP{93)1024

N/0516/93
IP{93}1023

N/0432/93
IP(93)1019

N/0620/93
IP{93}1625

N/0513/93
IP(93)1023

N/0453/93
1P(93}1021

N/0140/33
[P{93)1076

NN/0117/93
IP{93)1082

N/0143/93
1P{93)1076

N/0539/93
1P(93)1078

N/0389/33
N/0498/93

N/0476/93
IP{23}1130

N/0682/H/91
1P{93)1209

N/0497/93

N/OT08/93

N/0398/93
IP{93)1205

10.11.1993

15.11,1993

16.11.1993
23,11.1993

24.11.1993

24.11.1993

24.11.1993

24.11.1993

24.11.1993

24.11.1993

24.11.1993

24.11.1993

§.12.1993

8.12.1993

8.12.1993

8.12.1993

13.12.1993
13.12.1993

14.12,1993

21.12.1993

21.12,1993

21,12.1593

21.12.1993

COMP. REP. EC 1993

Reductrion of ground rents {Berlin)

Measures to promote holidays in the country OJ C331,7.12.1993

{Brandenburg)
Measures under the Konver programme (Berlin)

Aid for Neptun [ndustrie Rostock GmbH
{Treuhandanstalt)

Aid in the stee! secror {ECSC] for H. Groger GmbH
{Bernburg, Saxony-Anhalr)

Aid in the steel secror {(ECSC) for Schrottaufberei-
tungswerk Leipzig GmbH {Espenhain, Saxony)

Aid in the steel sector (ECSC) for Udo Fielder
GmbH {Grappin, Bitterfeld, Saxony-Anhalt}

Programme of consolidation for firms in difficuley
{Thuringia)

Aid in che steel sector {non-ECSC) for Klackner
Rohrwerk Muldenstein GmbH (Saxaony-Anhalt)

R&D aid for the Laser 2000 project
Programme of aid for firms in difficulty (Thuringia)
R&D aid in the steel secror {ECSC) and closure aid

for Georgsmarienhiitte (Lower Saxony)

Aid in the steel secror (ECSC) for Hennigsdorfer
Elektronstahlwerke GmbH

Business statt-up programme (Baden-Wirttemberg)

Aid in the steel sector (ECSC) for Brandenburger
Elektrostahlwerke GmbH

Measures in the information technology secror

Innovation fund for SMEs (Brandenburg)

Measures to promote recycling rechnology
{Thuringia)

Aid intheindustrial potash sector for Mitreldeutsche
Kali AG

Aid to shipbuilding {Mecklenburg-Western Pomer-

anial

Efficient use of energy: measures to promote techno-
logical development (North Rhine-Westphalia)

Measures to promote technology and marketing
(Berlin)

Transport research programme
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N/0692/]/91
IP{93)1210

N/0&92/E/91
1P{931207

N/0660/93
N/0659/93

N/0690/93
N/O652/F/91
1P(93)1208

N/0591/93

N/0568/93
1P(93)1206

Spain
N/0482/92

N/0488/92
N/0446/92
N/0483/92

N/0485/92
N/0489/92

N/0722/92
N/0001/93
N/0002/93

N/0677/92
N/0019/53
N/0725/92
N/0008/93
N/0044/93

N/0078/93

21.12,1993

21.12.1993

21.12.1993
21.12.1993

21.12.1993

21.12.1993

21.12,1993

21.12.1993

26.1.1993

26.1.1993

26.1.1993

26.1.1993

26.1.1993
26.1.1993

29.1.1993
1.2.1993
1.2.1993

2.2.1993

12.2.1993

15.2.1993

18.2.1993

25.2.1993

3.3.1993

Aid o shipbuilding (Mecklenburg-Wesrern Pomer-
ania)

Shipbuilding aid for Peene-Werft {Mecklenburg-
Western Pomerania)

R&D aid for the former GDR (AFO, ZFO, AWO)

Measures to assist small and medium-sized firms
{Baden-Wiirttemberg)

Programme to improve access by young companies
to equity capital (Hamburg)

Aid to shipbuilding (Mecklenburg-Western
Pomerania)

Inovestment programme, part Il (Mecklenburg-
Western Pomerania)

General investtnent aid in the steel sector (ECSC):
ERP programmes {former GDR)

Programme to assist entities in the cooperative,
mumal and non-profit sector (Basque Country)

Programme to promote new initiatives by existing
firms {Basque Country)

Aid o improve working conditions in firms
{Andalusia)

Programme for the development of representative
associations {Basque Country)

Programme to promote new firms {(Basque Country)

Employment promotion initiatives
{Basque Country)

Regional aid 1992 {Rioja)
[nvestment aid in the craft secror {Catalonia)

Measures to promote renewable energy sources
{Caralonia)

Measures to promote industrial quality and the
prevention of accidents {Catalonia)

Aid ro promote the modernization of restaurants
and travel agencies {Catalonia)

Aid for re-establishing regional industrial equilib-
rium {Catalonia)

Measures to improve the comperitiveness of SMEs
{Alava)

Aid in the indusrrial sector for the rechnological
modernization of SMEs {Andalusia)

Modificarion of regional aid for innovation in the
management of firms (Rioja)

0] C 36, 10.2,1993
Q] C36, 10.2.1993
0] C 83,24.3.1993
Q] C 36, 10.2,1993

0] C36,10.2.1993
0] C 3s, 10.2.1993

O] C 104, 15.4.1993

O] C 104, 15.4.1993

COMP. REP, EC 1993
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N/0079/93
N/0643/92
1IP{53)162

N/0368/92
N/0110/93

N/0036/93

N/0077/93

N/Q047/93
N/0114/%33

N/0124/93
N/0071/93

N/0151/923
N/DD53/23
N/0052/93
N/0051/93
N/0674/92
N/0118/93
N/0139/93
N/0203/93
N/0263/93
N/0224/93

N/0275/93
N/0230/93

N/0225/93

N/0211/93

N/0326/92
IP{93)485

N/0245/93

N/0244/93

3.3.1993

9.3.1993

10.3.1993
19.3.1993

23.3.1993

23.3.1993

26.3.1993
30.3.1993

30.3.1933
30.3.1993

30.3.1993
30.3.1893
30.3.1993
30.3.1993
16.4.1993
19.4.1993
10.5.1993
25.5.1993
25.5.1993
1.6.1993

1.6.1993
16,1993

14.6.1993

14.6.1993

16.6.1993

29.6.1993

29.6.1993

COMP. REP. EC 1993

Modificatien of regional aid for new initiatives in
firms {Rioja)

Aid for implementation of the Cartuja 93 project
{Andalusia)

Measures te promote employment (Madrid)

Aid for studies on the adjustmeat by SMEs to the
single market

Measures to promote the reduction and processing
of industrial waste

Grants for reforming and modernizing strucrures in
the distributive trades

Investment aid scheme for SMEs {Extremadura)

Financial assistance for industrial investment
{Basque Country)

Grants for rural electeification {Extremadura)

Grant scheme for investments it energy infrastruc-
ture {Andalusia)

Aid for commercial SMEs {Madrid}

Aid in the industrial and commercial secror (Rioja}
Aid for SMEs {Rioja)

Aid for the acquisition of industrial land (Rioja}
Regional aid for Cadiz Electronica (Andalusia)
Measures 1o assist rourism {Galicia)

Measures to assist craft industry (Extremadura)
Measures to assist touristn {Andalusia)

Grants in the tourism secror to assist SMEs (Madrid)

Plan for the integral development of tourism
{Andalusia)

Investment aid for tourist facilities {Basque Country)

Investment aid in the distributive trades sector
{Basque Country)

Grants for the creation and improvement of the
supply of tourist accommaodation {Andalusia)

Grants for the crearion and improvement of the
supply of tourist accommodation in the Dofiana
area {(Andalusia)

Aid for Gelma under the special acrion plan for
firms in difficulty

Programme to promote new initiatives by existing
firms {Basque Country)

Aid for local employment initiatives

O] €158, 10.6.1993

0] C 119, 29.4.1993

O] C 119, 29.4,1993
0] C 119, 29.4.1993

Q] C 158, 10.6,1593

O] C 115, 29.4.1993

0] C 158, 10.6.1993
0] € 158, 10.6.1993
0] C 158, 10.6.1993
0] C 136, 15.5.1993
0] € 158, 10.6.1993
0] C 167, 18.6.1993
0] C 180, 2.7.1993

O] €180, 2.7,1993

0] C 214,7.8.1993

0] C 214, 7.8.1993

0] € 252, 16.9.1993
0] C 214, 7.8.1993

O] C214,7.8.1993
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N/0248/93

N/0247/93

N/0245/93

N#Q246/93
N/0316/93
N/0122/93
N/0299/93
N/0117/93

N/0297/93

N/0296/93
N/0189/93

N/G212/93
N/0270/93

N/0393/93
IP(33)648

N/0417/93
IP{93)650

N/0374/93

N/0337/93

N/0368/93
N/0339/93
N/0369/93
N/0370/93

N/0363/93
N/0401/93

N/0526/93
N/0438/93
N/0427/93
NAO426/93

28.6,1993

29.6.1993

6,7.1993

6.7.1993
6.7.1993
6,7.1993
8,7.1993
8.7.1993

9.7.1993

9.7.1993
22.7.1993

22,7.1993
22.7.1993

28.7.1933

28.7.1993

4.8.1993

27.8.1993

27.8.1993
27.8.1993
27.8.1993
27.8.1993

27.8.1993
2.9.1993

16.9.1993
16.9.1993
16.9.1993
16.9.1933

Programme to assist the promotion of new firms
{Basque Country)

Aid for innovation in the management of SMEs
{Basque Country)

Measures 1o assist the rehabilitation of former drug
addicts {Basque Country}

Employment aid (Basque Country}

Proposed aid for vocational training {Andalusia)
Measures in the industrial sector (Basque Country)
Grants for tourist establishments {Andalusia)

Measures to assist firms in the distributive trades
{Castile-Lean)

Measures 1o assist SMEs under the Regis programme
{Canary Islands)

Measures to assist SMEs (Canary [slands)

Measures to assist entities in the cooperative, mutual
and non-profit sector {Catalonia}

Measures 1o assist R&D (Valencia}

Measures to promote employment
{Basque Country)

Regional aid in the motor industry for Seat

Shipbuilding aid for the National Maritime Passen-
ger Transport Company (Algeria)

Measures to assist water pollution control
{Caralonia}

Programme 1o promote employment {Canary
Islands)

Measures to promote employment {Andalusia)
Aid to improve working conditions {Andalusia)
Aid ro promote employment {Aragon]

Aid for new hotels, tourist apartments and improved
facilities (Basque Country)

Measures to promote employment (Canary Islands)

Measures to encourage energy conservation, energy
diversification and renewable sources of energy

Training aid (Madrid)
Aid for publishing firms {Andalusia)
Measures to promote employment {Rioja)

Aid for firms to protnote training and recruitment
{Riaja)

0] C 214, 7.8.1993
0] C 214, 7.8.1993
0] C 252, 16.9.1993

0] C 252, 16.9.1993
0] C214,7.8.1993
0] C 214, 7.8.1993
0] C 252, 16.9.1993
0] C 252, 16.9.1993

O] C252,16.9.1993

0] C1252,16.9.1993
O] €252, 16.9.1993

0] €252, 16.9.1993
0J €252, 16.9.1993

0] C 310, 16.11.1993
0] € 302, 9.11.1993
0] C 252, 16.9.1993
0] C 257, 22.9.1993

0) C 282, 20.10.1993
0] C 257, 22.9,1993
0] € 282, 20.10.1993
0] €257, 22.9,1993

0] C 282, 20.10.1993
0] € 282,20.10,1993

O] C 282, 20.10.1993
O] C 282, 20.10.1993

COMP. REP. EC 1983
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N/0425/93 23,9.1993
N/0407/93 23.9,1993
N/0428/93 23,5,1993
N/0411/93 6.10.1993
N/0338/93 6,10.1993
NN/025/93 14.12.1993
TP{9311132

N/0627/93 21.12.1993
N/0469/C/93 21.12.1993
N/0680/93 21.12.1993
France

N/QsE7/92 18.1.1993
N/0260/92 26.1.1993
IP(93)42

N/0530/92 26.1.1993
IP{53)42

N/0711/92 15.2.1993
N/0094/93 23.3.1993
N/0039/93 1.4.1993
N/0055/93 1.4.1993
N/0514/92 5.5.1993
1P(93)332

NN/0026/93 18.5.1993
1P{93)371

WNN/0127/92 18.5.1993
1P{93)366

N/0704/91 2.6.1993
1P(93)420

N/O188/93 30.6.1593
1P93)532

N/0349/93 22,7.1993
IP{93)647

N/D318/93 28.7.1993
N/0027/93 17.8.1993

COMP. REP. EC 1983

Measures to promote employment {Madrid)

Industrial development and technical modernization
project {Canary Islands)

Aid from the Institure for the Development of
Andalusia (IFA) for 1993

Measures 1o assist SMEs (Rioja)

Measures to promote the cooperative, mutual and
non-profit sector {Andalusia)

Aid in the steel industry concerning the acquisition
of a shareholding in Siderurgica Balboa

Aid to promote rural development {Castile-Leon)

Measures to assist the agri-food industry (Castile-
La Mancha)

Structural modernization in the distributive trades

1993 refinancing of the Atout-Puma scheme

MNew apprepriations for Sofirem and Finorpa in
respect of 1991

New appropriations for Sofirem and Finorpa in
respect of 1992

Research and Technology Fund: refinancing, 1993
Extension of the scope of Finorpa

1993 refinancing of major innovative projects {GPI}
1993 refinancing of Anvar

Parafiscal charge for the [nstitur Frangais, Pétrole
Credit palicy of the Institut d’Emission des Départe-
menrs d'Outre-mer

Aid for exporters of French books

Research aid for Renauic and PSA: Vehicles and
Road Safety project {(VSR)

Support mechanism for the making of films and
television programmes

Estimated assistance in 1993 for the conversion
companies set up by public industrial groups

Parafiscal charge for the Comité de Coordination
des Centres de Recherche en Mécanique {COREM}

New capital injections for the conversion comparies
set up by steel groups

0] C 286, 22.10.1993
0] C 286, 22,10.1993

0] C 302, 9.11.1993
0] € 302, 9.11.1993

0J € 50, 20,2.1993
0J C71,13.3.1993

0] C71, 13.3.1993

0] C 214,7.8.1993
0] C 158, 10.6.1993
0] € 214,7.8.1993
0] C 214,7.8.1993

QJ € 174, 25.6.1993

0] C257,229.1993

O] C 287, 23.10.1993
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N/0387/93

NN/0005/93
[P{93)1081

NN/D45/93
IP{93}1213
Greece

NN/0115/92
(93165

N/0532/93
IP{93)966
Ireland
N/0097/93
IF{93)646
Italy
N/0&86/92
N/0700/92
N/0698/92

N/0378/92

NN/0001/93
IP{93)126

N/0709/92

N/0003/93

N/0705/92
N/0397/92
N/0702/92

NMN/017/93
1P(93)373

NN/0033/93
IP{93)363

N/0163/93
N/0176/93

NN/0124/92
1P{93)421

N/0269/93

17.8.1993

8.12,1993

21.12.1993

9.3.1993

10.11.13923

28,7.1993

27.1.15893
29.1.1993
29,1.1993

12.2.1993
24.2.1993

4.3.1993

19.3,1993

30.3.1993

19.4.1993

10.5.19923
18.5.1993

18.5.1993

25.5.1993
25.5.1993

2.6.1993

14.6.1923

Alteration of the Objective 1 operarional pro-
gramme {Réunion)

Measures relating to the creation and management
of post-office subsidiary Securipost

Tax credit tor a capital increase

Amendment to Law 1892/90 [parr A]

Aid in the steel sector [ECSC] for Hellenic Steel

Aid in the synthetic fibres sector for Wellman
International Ltd (Cavan)

Aid measures for craft-industry SMEs (Umbria)
Eurcka EU 246: screening of blood denors

Eureka EU 249: laser technology for mechanical
engineering production

Measures to assist tourism: Objective 5t (Tuscany)

Measures to repair damage caused by narural
disasters (Liguria)

Aid for the promotion and creation of craft firms
by women (Friuli-Venezia Giulia}

Protection of radiccommunication channels and
their use in conditions of electromagnetic inter-
ference

Measures to assist business enterprises (Trento)
Measures to assist tourism {Lombardy)
Measures to assist tourism (Marche)

Aid for SMEs affected by the difficulties of Efim
{Liguria)

Measures to assist firms in the tertiary secror (SMis)
{Basilicata)

Special Fund for Applied Research, 1993

Setting up of a special guarantee fund for SMEs
{Venero)

Measures 1o assist foreign trade {Law 100/50]

Eurcka EU 479: aid in the environmental field

0] C 287, 23.10.1993

0] C 39, 13.2.1993
O] €50, 20.2.1993
0] C 50, 20.2.1993

0] C83,24.3.1993
0] C104, 15.4.1993

O] C 119, 29.4.1593
0] C214,7.8.1993
O] C 158, 10.6.1993

O] C 158, 10.6.1993
0] C 167, 18.6.1993

O] C 180, 2.7.1993

0] C 214,7.8.1993

O] C 180, 2.7.1993

O] C214,7.8.1993

COMP. REP. EC 1993
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NN/OM3/A/82
IP{%3}481

N/D265/93
IP{93)525

NN/0106/92
IP{93)680

NN/0051/93
1P(93}658

NN/0083/93
IP{93)659

N/0413/92
IP{93)654

N/0184/A/93
JP{23)644

N/0293/93

N/0357/93
N/0134/93
NN/0100/93
1P{93)749
N/0259/93

N/(G304/93

NN/0061/93
1IP(93)917

N/0123/93
N/0305/93
1P{93)963
N/0626/93
NN/0088/93

Luxemboury

N/0186/92
1P(93)169

N/0334/93
1P{93)371

N/0431/93
IP{93)868

16.6.1993

30.6.1993

28.7.1993

28.7.1993

28.7.1933

28.7.1993

4.8.1993

25.8.1993

27.8.1993
2.9.1993

14.5.1993

23.9.1993

4.10.1993
27.10.1993

3.11.1993

10.11.1993

15.11.1993

24.11.1993

9.3.1993

13.7.1993

13.10.1993

COMP. REP. EC 1993

Measures to promote craft industry and employ-
ment (Sardinia)

Shipbuilding aid O] C 302, 2.11,1993
Regional Law of § November 1992 promoting O] C287,23.10.1333
guarantee syndicates (Sardinia)

R&D aid for industry: Law N42/92 (autonomous
province of Belzano)

Regional Law of 11 May 1993 (Article 32); measures O] €287, 23.10.1993
to assist industry (Sicily}

Aid in the steel sector [ECSC] forIlva SpA—energy O] C 252, 16.9.1993
saving,

Law promoting the development of tourism in
mountainous areas (Friuli-Venezia Giulia)

R&D aid in the aerospace sector for Agusta SpA;
technological innovation fund

Measures to promote agritourism (Sicily) O] C257,22.9.1993

Measuzes te promote the development of agritour- Q] C 282, 20.10.1993
ism {Basilicata}

Refinancing of Law 41/89 promoting the creation
of alternative activities in the Mezzogiorno

Measures to assist companies in che financial sector
{Friuli-Venezia Giulia)

Measures to assist tourism {Friuli-Venezia Givlia} O] C 302, 9.11.1993

Investment aid for SMEs {Sardinia)

Measures to promote an active employment policy
{Friuli-Venezia Giulia)

Draft Regional Law promoting SMEs
{Valle d'Aocsta)

Measures in the tourism secror {Basilicata}

Aid scheme for central Sardinia

R&eD programme for the steel firm Arbed SA Q] C 158, 10.6.1993
Aid in che steel sector [ECSC] for Arbed SA O] C 252, 16.9.1993

Norification of the draft framework law on econ-
omic expansion [application of the ECSC Treaty)
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Netherlands
N/O679/92
N/O007/93
N/G072/93
N/0102/93
N/0060/93

N/0187/93
N/0264/93

N/0344/93
NA342/93
N/0341/93
N/0388/93
N/0340/93
N/0343/93
IN/0308/93
N/0345/93
N/D582/93
N/0581/93

N/0583/93

N/Q546/93
N/0595/93
IP{93)1079
Portugal

NAQD28/93
IP{93)122

IN/0149/93

N/0335/93
iP(93)601

N/0479/93
N/0376/93
N/0542/93
N/D544/93
N/03543/93

NAOs06/93

1.2,1993

10.3,1933
11.3,1993
30.3.1993
10.5.1993

16,1993
29.,6.1993

4.8.1993
4.8,1993
4.8.1993
17.8.1993
23.9.1993
23.9.1993
23.9.1993
23.2.1993
11.11.1993
11.11.1993

12.11,1993

8.12,1993

24.2,1993

16.4.1993

22.7.1993

27.8.1993
23,9.1993
18.10.1993
3.11.1993
3.11.1993

22.11.1993

Measures relating to energy, 1993 Q] C83,24.3.1993
Crant scheme for technology cencres (SBT} O] C 119, 29.4,1993
Measures to promote investment (Eastern Europe} O] C 119, 29.4,1993
Refinancing of the Jessi research project 0] C214,7.8.1993

Stimulation of technology for international projects Q] C 214, 7.8.1993
(BTIP}

Granrs o stimulate information technology O] C 180, 2.7.1993

Melasures to promote the use of low-sulphur diesel OJ C 248, 11.9.1993
fue

R&D aid for Philips: Jessi

R&D aid for Philips: Mechatronica

R&Dr aid for Philips: consumer IC

Projects in the electronic data transmission sector
R&D aid for Philips: liquid crystal displays

R&D aid for Philips: radiology

Technology programme, 1993

R&D ajd for Philips: Eureka project EU 95 {HDTV)
Extension of IPR scheme in the region of T'wente

Extension of IPR. scheme in the region of South-East
Drenthe

Extension of IPR scheme in the region of Scuth
Limburg

Measures to promote the industrial use of natural
gas as a raw matarial

Aid in the syntheric fibres sector for Antonio Falcao
Lda {Braga}

Tax measures promoting free zones {Madeira, Santa
Maria) o

Retex operational programme

Sinpedip aid scheme: increasing rhe budget

Measures to assist young entrepreneurs (SIJE) 0] C 286, 22,10.1993
Measures to promote SMEs

Measures to promore industrial development 0] C331,7.12,1993

Admission of SME securities to official listing on a O] C 331, 7.12,1993
stock exchange

Financial programme for the SIMC

COMP, REP. EC 1993
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United Kingdom
N/0681/92
N/0680/92

NN/0111/92
1P{93)85

N/G706/92
N/0063/93

N/0048/93
N/0729/92
N/Q0BO/I3
N/0101/93

N/0G82/93
IP(93)295

N/0221/93
IP{93)370

N/0266/93

N/0311/93
IP{93}478

NN/0047/93
{P{93)483

N/0309/93
1P{93)529

N/0206/93
N/0207/93
N/0209/93
N/0208/93
N/0276/93

N70336/93
iP{93)603

E/0019/92
IP{33)664

N/O410/93
1P(93)645

N/0319/93
N/0403/93

N/O457/93
N/0508/93

6.1.1993
6.1,1993
10.2,1993

15.2.1993
331993

3.3.1993

10.3.1993
10.3.19%93
20.4.1993
21.4.1993

18.5.1993

25.5.1993
16.6.1993

16.6.1993

30.6.1993

6.7.1993
6.7.1993
6.7.1993
6.7.1993
7.7.1993

22,7.1993

28.7.199

28.7.19923

4.8.1993
27.8.1993

27.8.1993
2.9.1993

COMP. REP, EC 1993

Todmerden town scheme: Calderdale Council
Aid for SMEs {West Lothian Diistrict Council}

Programme for the development of CDP (Northern
ireland)

R&D aid in the oil and gas secror

Inner Urban Areas Act 1978: B&M Laminates
{Nottingham)

Finance for employee-owned businesses
Tayside operational programme
Central Regional Council

Stride programme {United Kingdom)

Aid in the synthetic fibres secror for Bonar Textiles
Ltd (Tayside}

Launch aid for the Learjer 45

Leader programme {Wales}

Temporary aid to offset the increase in the price of
electricity (Northern {reland)

Civil aircraft research and demonstration pro-
gramme (CARAD)

Regional aid in the motor industry for Leyland Daf
Vans Led

Advanced Technologies Programmes {ATP)}
Link initiative

General Industrial Collaborative Projects (GICP)
Eureka initiarive

Scheme to promote renewable energy sources
{Narthern Ireland)

Review of the map of UK assisted areas

Parafiscal charge for the UK wooller industry
Scheme to promote renewable energy sources
{England and Wales)

Management of meat market hall, Dinefwr, Dyfed

Scheme to promote renewable energy sources
{Scotland)

Doncaster Business Advice Centre

Barnsley College: CAFTS

0] C 214,7.8.1993

O] C 214, 7.8,1993

0] C 248, 11.9.1993
0] C 214, 7.8.1993
0] C 261, 19.10.1993

O] C 214,7.8.1993
0] C214,7.8.1993
0J C214,7.8.1993
QJ C 214, 7.8.1993
0] C 248, 11.9.1993

0] €257,22.9.1993

0] C257,22.9.1993
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NN/0057/93
IP{93)784

N/0536/93
N/0332/93
N/D519/93

N/0672/93

N/Qs66/93
N/0673/93
N/0629/93

N/731/93
IP{93)1212

22.9,1993

23.9.1993
23.9.1993
4.10.1993

25,11.1993

13.12.1993
21.12,1993
21,12.1993
21.12.1593

Energy efficiency best practice programme

Leeds Metropolitan University: GUNFI for SMEs

Aid for the recruitment of long-term unemployed

0] C 286, 22.10.1993

Marketing dcvcl(épmem grant scheme " 0] C331,7.12.1993
)

{Northern Irelan

Financial assistance for SMEs (Birmingham City
Council)

Refinancing of the CARAD programme 1993
Aid ro promote parmership
Strathclyde employtment grant scheme

Shipbuilding aid for Swan Hunter yard
[Article 4 of the seventh Directive]

COMP. REP. EC 1393
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2. Aid cases in which the Commission initiated Article 93(2)
proceedings or extended proceedings already initiated

Belgium

N/0505/92
1F{93)124

N/0506/92
IP{93)125

NN/0027/93
(931916

NN/0063/93
IP(93)918
Germany

N/0652/92
IP{93)164

N/0675/92
1P(93)211

MNN/0022/93
1P{93)256+
1P(93)365

NN/0023/93
1P(93)662

NN/0021/93
IP(93)364

NN/0036/93
1P{93}418

N/0446/93
N/0431/93

Spain
NN/0012/91
IP{93)661
France

NN/0D42/93
IP{93)524

NN/0032/93
IP(93}844

NN/0097/93
IP{93)1133

24,2,1993

24.2,1993

27.10.1993

27,10,1993

9.3.1993

24.3,1993

6.4.1993

18.5,1993
28,7.1993
18.5.1993
2,6.1993

1.9.1993
2.9.1993

28.7.1993

30.6.1993

6.10.1993

14.12.1993

COMP. REP, EC 1993

Measures relating to the environment
Measures relating to renewable energy sources
Aid for the heavy goods vehicle manufacturer DAF

Trucks NV
Article 29 ter of the Walloon Decree of 25 June 1992

Regional investment aid for Berg Spezial Rohr
GmbH (Siegen)

Aid for the synthetic fibres manufacturer Deggen-
dotf GmbH ({Thuringa)

Aid for the synthetic fibres manufactuer $ST
Garngesellschaft mbH (Thuringia)
Aid for the synthetic fibres manufacrurer Markische

Faser AG (Brandenburg)

Aid for the synthetic fibres manufacturer Rhéne-
Poulenc Rhotex GmbH (Brandenburg)

Aid for the caprolactam producer and distributor
Leuna Werke AG (Treuhandanstalt)

Aid for the textile producer Nina AG (Nerdhorn}

Aid for the aluminium producer Giesserei Villingen
AGY

Aid for Piezas y Rodajes SA

Aid for the synthetic fibres manufacturer Allied
Signal Fibres Europa SA (Meurthe-et- Moselle)

Aid for Groupe Bull {computers)

Aid for Avenir Graphigue {printing)

O] C122,4.5.15853
OJC172,23.6.1993

Q] €210, 4.8.1993

Q] C 235, 31.8.1993
O] C 210, 4.8.1993

0] €220, 14.8.1993

O] C 281, 19.10.1993

O] C215,10.8.1993
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Iraly
C/0028/52 26.1.1993

N/724/92 3.2.1993
IP{93)68

C/0006/92 22.9,1993
1P(93)782
Netherlands

NN/00S8/93  27.10.1993
1P(93)916

NN/O43/93  27.10.1993
IP{93)916

United Kingdom
N/0067/93 21.4.1993

N/0029/93 13.7,1993
IP{93)572

N/0A24/93 14.12.1993
IP{93)1131

Aid for EFIM ({company being liquidated}

Aid for the paper and board manufacrurer Cartiere
del Garda

Aid {capital injections) for the metalworking com-
pany CMF Sud SpA

Aid for the heavy goods vehicle manufacturer Van
TDroorne DAT (loans for technical development)

Aid for the heavy goods vehicle manufacturer DAF
Trucks NV

Aid for the synrhetic fibres manufacturer Viscosuisse
Textured Yarns Ltd {(South Glamorgan)

Aid for the textile producer Hualon Corporation
{Northern Ireland}

Aid for Abingdon Carpets plc

0J C 267, 2.10.1993
0] €75, 17.3.1993

COMP. REP. EC 1993
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3. Aid cases in which the Commission initiated proceedings
under Article 6{4) of Decision 91/3855/ECSC, or extended
proceedings already initiated

Belgium

NN/0077/93
IP{93)566

Germany
N/0452/93
IP{93}1020

Iraly

NN/0053/93
IP{93}558

N/0411/92
IP{93)652

N/0412/92
IP(93)653

N/O415/92
1P{93)656

N/0414/92
IP{93}655

7.7.1993

24.11,1993

7.7.1993

28.7.1953

28.7.1993

28.7,1%93

28.7.1993

COMP. REP, EC 1993

Aid for SA Forges de Clabecq

Aid for the steel producer (ECSC) Georgsmarien-
hiitre GmbH

Aid in the form of write-off of the residual debr of
the Ilva Group

Aid for energy conservation for the steel producer
{ECSC} Cortenuova SpA

Aid for energy conservation for the steel producer
{ECSC) Leali Luigi SpA

Aid for ener%ly conservation for the steel producer
{ECSC) Lucchini Siderurgica SpA (Sertitno Tar)

Aid for energy conservation for the sreel producer
{ECSC) Lucchini Siderurgica SpA {Casto-Mura)
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4. Aid cases in which the Commission terminated
Article 93(2) proceedings

Germany

C/0018/92
IP{93)33

Cr0064/91
IP{935127

C/0058/91
1P{93)129

L/0066/91
IP{93)216

C/0036/92
1P{93)873

C/0043/92
IP(93)872

C/0012/93
1P(93)968

C/0009/%3
IP{93)1215
Spain

C/D029/92
IP{23)86

C/0033/90
{93} 166

C/0028/92
1P(93)526

C/0020/92
1P(93)527

Cr0031/90
IP(93)605
Italy

C/0D16/92
1P{93}328

C/0040/92
IP{93)336

C/0024/92
I1{93)484

10.2,1993

24.2.1993

24.2.1993

24.3.1993

13.10.1993

13.10.1993

10.11.1993

21.12.1993

16.2.1993

2.3.1993

30.6.1993

30.6.1993

22,7.1993

24.2.1993

5.5.1993

16.6.1993

Guidelines on ERP loans to promote investment
{Berlin)

Deveiopment aid in the shipbuilding indusery for
the shipping company *PT BUL' {Jakarta)

Aid in the optical industry for Jenoptic and Jenaer
Glaswerk {Treuhandanstalt)

Aid involving the City of Berlin and Sony
Aid for the pharmaceuticals producer Fresenius AG
{Friedberg)

Aid for the chemicals manufacrurer Buna AG
{Treuhandanstalt)

Aid for the synthetic fibres producer Rhéne-Poulenc
Rhorex GmbH (Brandenburg)

Aid for the polyester producer S5T Garngesellschafi
GmbH

Aid for La Papelera Espanola
Application of the national regional aid scheme in
the north of the Province of Madrid

Aid for the engineering firm Esmaltaciones San
[gnacie SA {Basque Country)

Aid for Fundix S5A
Public-sector assistance for Cenemesa Conelec and

Cademesa

Aid for the earthquake-hit regions of Campania,
Apulia, Basilicata, Calabria, Molise and Sardinia

Programme of aid for SMEs

Measures to promote the employment of women

O] C 126,7.5.1993
0] € 057, 6.4,1993

Q] C216, 11.8,1993

Q] €123, 5.5.1993

O] L 145, 17.6.1993

Q] €277, 15.10.19%3

0] C 247, 10.9.1993

O] C 190, 13.7,1993

COMP. REP. EC 1993
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Portugal

C/0042/92 28.7.1993  Aid relating to che privarization programme Q] €253, 17.5.1993
IP(93;663

United Kingdom

Cr0010/93 18.5.1993  Aid for the synthetic fibres producer Viscosuisse

Textured Yarns Lid {South Glamorgan)

COMP. REP. EC 1993
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5. Aid cases in which the Commission terminated proceedings under
Article 6{4) of Decision 91/3855/ECSC

Belgium

C/0017/93 16.11.1993  Aid for SA Forges de Clabecq
IP{93)999

COMP, REP, EC 1993
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6. Aid cases in which the Commission took a conditional decision
under Article 93(2) of the EC Treaty

Italy

C/0031/92 22.9.1993  Law 102/90 on the redevelepment of La Valtellina
IP{931786

COMP. REP. EC 1993
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7. Aid cases in which the Commission took a negative or partly
negative decision under Article 93(2} of the EC Treaty

Germany

Cr0014/92 6.4.1993 Aid to Bremer Vulkan AG for the purchase of Krupp O] C 185, 28.7.1993
1P{93)254 Atlas Elektronic GmbH

Spain

C/0022/91 10.5.1993  Tax aid for investment {Basque Country)

{P{93)352

France

C/0051/90 2291993 Pari Mutuel Urbain

1P{93)785

Italy

C/039/92 771993 Aid scheme in the ceramics industry {Lazio) O] C238,23.9.1993
[P{931567

C/0001/93 227.1993  Aid for the paper manufacturer Cartiere del Garda O] C 273, 5.11.1993
1P({931606
United Kingdom

C0005/92 5.3.1993 Aid to British Aerospace for the purchase of the ) C 143,15.6.1993
[P{93)167 Rover Group

COMP. REP. EC 1993
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8. Aid cases in which the Commission proposed appropriate
measures under Article 93(1} of the EC Treaty

Germany

E/0005/93 7.7.1593 Amendment to the investment allowance

COMP, REP. EC 1983
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9. Aid cases in which the Commission instituted proceedings under
Article 88 of the ECSC Treaty

Italy

NN/D0S3/93  7.7.1993 Aid in the form of the writing-off of the llva group’s
IP{93)558 IP{93)358 remaining debts

COMP. REP. EC 1993
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10. Aid cases in which the Commission sought the unanimous assent
of the Council pursuant to Article 95 of the ECSC Treaty

Germany

N/0233/93 28.4.1993  Aid for the restructuring of Eko Stahl AG (Eisenhiic-
1P{93)310 tenstadt, Brandenburg)

N/0054/93 28.4.1993  Aidfortheprivatization of Sichsische Edelstablwer- O] C 302, 9.11.1993
1P{93)309 ke GmbH' (Freital, Saxony)

N/0700/93 16.11.1993  Aid for the steel producer Eko Stahl AG, Eisenhiit-
IP{93)1000 tenstadt

Spain

NN/0009/93  29.9.1993  Aid for the restructuring of the steel producer CSI
1P(93)813

Portugal

N/0533/93 10.11.1993  Aid for the restructuring of Siderurgia Nacional
IP(93)967

COMP. REP. EC 1993
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11. Other Commiission decisions

Germany

N/0692/G/91

Italy

Cr0022/92
IP{93)969

C/0022/A/92
17931969

27.10.1993  Aid for the shipyard Warnow-Werft (Mecklenburg-

Western Pomerania) [Examination discontinued}

10.11.1993 Increase in the capital of Ilva SpA {(ECSC stecl

industry)

10.11.1993  Extension of proceedings on the writing-off of lva's

remaining debrs

(b) in the agriculture sector

1. Aid cases in which the Commission raised no objection’

Belginum

15.1.1993

26.1,1993
4.2,1993
10.2.1993
4.3.1993
23.4,1993

23.4.1993
5.7.1993
23.7.1993
17.8.1993
3.9.1993

£.10.1993
8.10.1993
8.10.1993
8.10.1993
31.12.1993

Hainaut: change in provincial aid for the establishment of
agriculttural and horticuleural holdings

Wallonia: aid measure for the forestry seccor
Wallonia: investment aid for Materne Confilux SA
Flanders: investment aid for Stabilac NV

Flanders: investment aid for d’Area NV, Ardooie

Flanders: investment aid for Van Landschoot en Zoon NV,
Maldegem

Flanders: investment aid for Delavi NV, Tiele
Flanders: investment aid for a meac-packing plant
Flanders: invesrment aid for a petfood producer
Flanders: investment aid for Comilac NV

Compulsory centributions for the promotion of outlets in the milk
SECTor

Wallonia: invesrment aid for Meat and Food International
Flanders: aid for a petfood producer

Flandets: investment aid for a pigmeat-cutting plant
Flanders: investment aid for a mear-packing plant

Flanders: measures 1o assist the production of fecdingstuffs

! The dates given in the annexcs are those of the lesters addressed ro the Member States.

O] C 104, 15.4.1993

0] C104,15.4.1993
0] C 104, 15.4.1993
0] C83,24.3.1993
0] C 183, 8.7.1993
Of C 335, 10.12.1993

0] €317, 24.11.1993
0] C 250, 14.9.1993

0OJ C 311, 17.11.1993
OJ C 322, 30.11.1993

0] C 336, 11.12.1993
0] C 336, 11.12.1993
OJ C 336, 11.12.1993
0] C 336, 11.12.1993

COMP. REP. EC 1993



ANNEX III

Germany
2.2,1953
18.2.1993
43,1993

11.3,1993

11.3.1993

16.3.1993

17.53.1993
17.3.1993
19.3.1993
19.3.1993
26.3.1993

26.3.1993

29.3.1993

29.3.1993
30.3.1993
30.3.1993

5.4.1993

5.4.1993
5.4.1993
13.4.1993
16.4,1993
16.4,1993

16.4.1993

16.4.1993

Draft Law on the Forestry Products Promotion Fund
Saxony-Anhal: aid to agriculrure and horticulture

Lower Saxony: measutes to conserve nature and maintain land-

“'scapes

Rhineland-Palatinate: encouraging set-aside on a long-term basis
for ecological purposes

Mecklenburg-Western Pomerania, Lower Saxony, Saarland and
Schleswig-Holstein: improving agricultural strucrures (1992/93}

Measutes to assist the foodstuffs industry and the disposal of
agricultural products

Saxony: countryside-conservarion programme
Mecklenburg-Western Pomerania: aid for hothouse horticulture
Brandenburg: wet-geassland programme

Thuringia: village-renewa! programme

Rhineland-Palatinate: operational progtamme (nature study —
forestry)

Baden-Wiirttemberg: measures in respect of forestry in less-
favoured areas

Hesse: measures to encourage innovatory products and alternative
marketing techniques

Brandenburg: measures to protect wetlands and forests
Schleswig-Holstein: quality of agricultural products

Rhineland-Palatinate: measures in respect of farm consultancy
services

Saxony-Anhalt: measures for the introduction and expansion of
sucklet-cow holdings

Thuringia: measures to reduce the cost of soil surveys
Thuringia: investment to improve the guality of milk ar the farm
Saxony: environmental improvements on agricultural holdings
Thuringia: improvement of agricultural structures (1992/93)

Baden-Witrttemberg: aid to extensify agricultural preduction
through the adoption of organic farming rules (1992/93)

Aid to extensify agricultural production through the adoption of
organic farming rules

Rhineland-Palatinate: operational programme

COMP. REP. EC 1933

0] C 104, 15.4.1993
0J €91, 14.1993
0] €187, 9.7.1993

0] C 180, 2.7.1993
O] C 209, 3.8,1993
0] C180,2.7.1993

0] C 209, 3.8.1993
0] C 180, 2.7.1993
0] C 180, 2.7.1993
Q] C 180, 2.7.1993

OJ € 183, 6.7.1993

0] C 183, 6.7.1993
0] € 183, 6.7.1993
0] C 183, 6.7.1993

Q] €183, 67,1993

0] C 183, 6.7.1993
0] C 183, 6.7.1993
0] C 183, 6.7.1993
0] C 256, 21.9.1993
O] C 256, 21.9.1993

0] C 236, 21.9.1993

0] C 256, 21.9.1993
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19.4.1993
23.4.1993
23.4.1993
11.5.1993
24.5.1993

28.5.1933

8.6.1993

8.6.1993
8.6.1993
16.6.1993
16.6.1993
17.6.1993

25.6.1993
28.6.1993

28.6.1993
2.7.1953
5.7.1993

5.7.1993
7.7.1993

8.7.1993
16.7.1993
27.7.19393
2.8.1993

4.8.1993

4.5.1993

4.8.1993

Bavaria: aid for buffer areas arcund biotopes
Mecklenburg-Western Pomerania: aid for the purchase of heifers
Bavaria: investment aid for horticulture

Brandenburg: maintenance of abandened grassland

Hesse: measures to promote conversion to farming methods more
compatible with the environment — Hiinstetten

North Rhine-Westphalia: programme to encourage bioclogical
farming

North Rhine-Westphalia: programme to conserve agriculeural
landscapes

Saxony: aid for the purchase of Jand

Saxony: interest-rate subsidy on farming loans

Thuringia: interest-rate subsidy on investment loans
Saxony-Anhalt: measures to encourage extensification {1992/93)

Bavaria: aid in connection with the construction of an abattoir at
Landshut

Bavaria: measures in respect of the Bavarian agricultural landscape

Brandenburg: measures to assist farms in difficulty following the
1992 drought

Improvement of agricultural structures and coastal protection
Hesse: measures 1o encourage beekeeping

Lower Saxony: measures to assist direct marketing by agricultural
holdings

Bavaria: processing and marketing of agricultural products

Brandenburg: measures to asssist economic and technical advisory
services

Hesse: measures to assist the marketing of agricultural products
Mecklenburg-Western Pomerania: aid for ecological slurry storage
Brandenburg: measures to assist pig farms

Measures to promote outlets for foodstuffs from the new Linder

Schleswig-Holstein: measures to safeguard the  ‘Schleswiger

Kaltblut® breed of horse

Schleswig-Holstein: measures to safeguard the ‘Angler Sarcel-
schwein® breed of pig

Saxony: development of villages and improvement of rural
sttuctures

0] C 256, 21.9.1993
0] C 256, 21.9.1993
O] C 256, 21.9.1993
0] C328,4.12.1993

0] C335,10.12.1993

O] C 256, 21.9.1993

0J C 256, 21.9.1993
O] C 256, 21.9.1993
0] C 256, 21.9.1993
QJ C 236, 21.9.1993
0] C328,4.12.1993

0) C317,24,11.1993
O] C 317, 24.11.1993

Q) C 256,21.9.1993
0] €256, 21.5.1993
O] C 250, 14.9.1993

0] € 321,27.11.1993
O] C321,27.11.1993

0] C321,27.11.1993
0] €321, 27,11.1993
0} C 328,4.12.1993

0] €321, 27.11.1993
0] €317, 24.11.1993

0] C 328, 4,12.1993

0] C317,24.11.1993

COMP. REP. EC 1993
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4.8.1993
4.8,1993
5.8.1993

i7.8.1993

17.8,1993

17.8.1993
26.8.1993

16.9.1993

16.5.1993

16.9.1933

20.9.1993

29.9.1993

29.9.1993

1.10.1933
22,10.1993
4.11.1993
4,11.1993

4.11.1993

4.11.1993
4.11.1993

4.11.1993

4,11,1993

4.11.1993

Bavaria: agricultural Joan programme
Technical amendments to less-favoured-area schemes

Saxony: financial assistance to family farms experiencing diffi-
culties

Saxony: aid for the pooling of farm machinery

Erandenburg: aid to encourage agricultural production metheds
that are compatible with environmental protection

Saxony: measurss to assist beekeeping

Thuringia: extensification programme and maintenance of the
landscape

Lower Saxony: aid for production methods compatible with the

" ‘tequirements of environmental protection

Saarland: agricultural landscape programme

Thuringia: measuresto encourage agricultural production methods
that are compatible with environmental protection and nature
CONServancy

Thuringia: soil protection in woodlands awned by private individ-
uals and corporations

Hesse: soil-maintenance programme

Schieswig-Holstein: measurestoencourage agricultural production
methods that are compatible with the requirements of environmen-
tal protection

Bavaria: measures to assist beekeeping

Lower Saxony: measures to eradicate paratuberculosis

Saarland: measures to encourage biological farming

Saxony: expansion and modernization of fruit-marketing facilities

Saxony: rebuilding and modernization of grain facilities at Dabeln,
Grosshennersdotf, Miltirz and Neumark

Saxony: rebuilding of a rendering plant at Lenz

Saxony: aid for the construction of a potato-pracessing plant at

Grumbach

Saxony: aid for the construction of fruit-storage facilities at
Réhesdorf ’

Saxeny: aid for the construction of 2 meat-processing plant at
Jesewitz

Mecklenburg-Western Pomerania: aid for vocational training in
agriculture

COMP. REP. EC 1993

0] C317,24.11.1993
0] €317, 24.11.1993
0] €317, 24.11.1993

0 €311, 17.11.1993
Q] € 311, 17.11.1993

0] C311,17.11.1993
O] € 322, 30.11.1993

0] C 341, 18.12.1993
0] C 341, 18.12.1993
O] C 341, 18.12.1993
0] C 335, 10.12.1993
0] C 335, 10.12.1993

O] € 335, 10.12.1993

Q] €335, 10,12.1993
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4.11.1993 Saxony: aid for the construction of a flower-marketing station in
an .
8.11.1993 Bavaria; aid for vocational training in agricultural and forestry

23.11.1993  Brandenburg: measures to encourage the purchase of certain
animal breeds with a view to preserving the ecological balance in
the countryside

23.11.1993  Brandenburg: measures to encourage biological farming

23.11.1993  Brandenburg: measures 1o assist the purchase of breeding animals

25.11.1993  Rhineland-Palatinate: measures to encourage environmentally-
friendly wine-growing

26.11.1993  North Rhine-Westphalia: plant-health protection equipment
cleansing stations {pilot project)

9.12.1993 Hamburg: measures to encourage investment in biological farming
and haorticulture

9.12.1993 Saxony: programme to encourage envitonmentally-friendly farm-
ing techniques

20.12.1993  Saxony-Anhali: aid for the construction of a seed-dressing station
20.12.1993  Saxony-Anhalt: aid to enconrage biological farming

31.12.1993  Brandenburg: measures designed 1o preserve local breeds threat-
ened with extinetion

31.12.1993 . Baden-Wurttemberg: aid to promote structura) improvements in
slaughterhouses and reduce the need to transport animals and
meat over long distances prior to marketing

31.12.1993  Mecklenburg-Western Pomerania: aid for the dairies ar Waren
and Altentreprow

31.12.1993  Rhineland-Palatinate: aid to young farmers

Denmark

11,3.1993 Measures to encourage organic farming O] C180, 2.7,1993
11.3,1993 Measures to assist farmers adversely affected by drought 0] C 209, 3.8.1993
11.3.1993 Improving the efficiency of agricultural structures 0] C 209, 3.8.1993
14.5.1993 Loan guaranrees for farmers in debe 0] C328,4.12.1993
14.5.1993 Loans to farmers Q] C328,4.12,1993

25.5.1993 Release of reserves for investments following the 1992 droughr O] C328, 4.12.1993

28.5.1993 Measures to assist rural development (] €335, 10.12.1993
4.8.1993 Farm-income support 0] €321, 27.11.1993
12.10.1993  Law on land raxes 0] €335, 10.12.1993
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4.11.1993
31.12,1993

Spain

B.2.1993
1.3.1993
4.3.1993
5.3.1993
33,1993

14.5.1993
14.5.1993

17.6.1993
25.6,1993

25.6.1993
25.6.1993

5.7.1993

7.7.1993

15.7.1993

29.7.1993

9.8.1993
2.8.1993

14.9.1993

14.9.1993
14.2.1993
22,10.1993
25.10.1993

Law on land taxes in respect of agricultural and forestry holdings

Measures to encourage reparcelling

Investment aid to llcasa, Ciceres

Measures in favour of rural properties

Galicia: rural employment measures

Galicia: measures in favour of agricultural cooperatives

Catalonia: measures for the restructuring of the agricultural
copperative movement

Canary Islands: aid to improve agriculturat production

Canary lslands: measures to improve the quality of livestock
praduers

Castile-Leon: vineyard-restructuring scheme

Canary Islands: measures to assist agricultural production
{1992/93)

Canary Islands: aid to encourage farmers’ associations

Canary Islands: measures to assist agriculural production
(1992/93)

Cantabria and Navarre: measures in respect of the Pyrenean catrle

breed

Balearic Islands: measures to re-establish traditional rural land-
scape

Aragen: aid to agricultural cooperatives and associations

Murcia: Order of 4 April 1991 of the Regional Minister for
Agriculture

Urgent measures to palliate the effects of the drought

Measures to improve the conditions under which agricultural
products are processed and marketed

Castile-La Mancha: measures to encourage beckeeping (inirial
pollination}

Valencia: aid for the treatment of pig slurry
Castile-Leon: measures in the asparagus sector
Navarre: aid designed ro maintain the beet-growing area

Navarre: farm mechanization

COMP. REP. EC 1993

0] € 83,24.3.1993
0JC91,14.1993

0] C 180, 2.7.1993
0] C 183, 6.7.1993
0] C 209, 3.8.1993

0] C 335, 10.12.1593
03 €335, 10.12.1953

0] € 335,10.12,1993
0] C 317, 24.11.1993

0] €317, 24.11.1992
0] C 317, 24.11.1993

0] C 250, 14.9.1993

0] C 250, 14.9.1993

Q] C 321, 27.11.1993

O] C 250, 14.9.1993

O] C 317, 24.11.1993
O] €317, 24.11.1993

O] C 341, 18.12.1993

O C 341, 18.12.1993
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28.10.1993

4.11.1993
4.11.1993
18.11.1993
2.12.1993

31.12.1993

31.12.1993
31.12.1993
31.12.1993
31.12.1993

31.12.1993

31.12.1993

France

$.1.1993

17.3.1993

10.6.1993
16.7.1993

20.9.1993

1.10.1993
9.11.1993
18.11.1993
20.12.1993

31,12.1993

31.12.1993

Castile-La Mancha: measures to encourage the agri-foodstuffs
industry

Rioja: measures to assist farm cooperarives

Navarre: measures to assist farmers

Rioja: aid to farmers' groups and cooperatives

Rioja: aid for farmers taking part in trial-crop schemes

Cantabria: aid to Insular de Abastecimiento de Leche SA, Las
Palmas

Rioja: measures 1o encourage beer-growing
Caralonia: aid to industries in the farming sector
Balearic Islands: aid to milk producers
Catalonia: structural improvement of agriculture

Canary Islands: aid to encourage mechanization and the marketing
of agricultural produce

Rigja: aid to encourage the introduction of quality labels

Aid and parafiscal charges to provide funding for ANDA {Assaci-
ation nationale pour le développement de I'agriculture)

Aid and parafiscal charges to assist the Centre technique inrerpro-
fessionnel des fruies et légumes

Aid to improve pigmear quality in mountain areas
Aid to improve the guality of milk in mountain areas

Deferred payment of the Bapsa (Annex to the budget covering
agricultural social security benefits) tax by foresery holdings

Aid for the fattening of animals in the beef/veal sector
Mulrianaual research programme in respect of direct farming
Loans granted by the Conseil Général du Morbihan

Aid 1o growers of new poratoes

Aid and parafiscal charges for the benefit of the BIP [Narional
Inter-Branch Drried Plum Association)

Aid and parafiscal charges for the benefit of Sonito {National
Inter-Branch Tomate Association)

0] C 55, 26.2.1993

0] C183,6.7.1993

O] C 256, 21.9.1993
0] C 256, 21.5.1993

0] C 322, 30.11.1993

COMP. REP. EC 1993
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Greecce
2.8.1993
8.10.1993

8.10,1993

Italy
11.1.1993

20.1.1993

22.2.1993

22.2.1993
29.3.1993

5.4.1993

7.4.1993

30.4.1993

16.6.1933

5.7.1993

8.7.1993
15.7.1993
16.7.1993

26.7.1993

26.7.1993
26.7.1993
4.8.1993

17.8.1993
17.8.1993

26.8.1993

Aid to stockfarmers

Measures ta reconstitute olive groves and citrus-fruit plantations
damaged by fire between 1990 and 1993

Measures to assist cereal producers adversely affected by drought
in 1992

Trento: draft Law No 104 on improving the cfficiency of
agricultural structures

AIMA national programme — implementation of the inter-branch
agreement on the processing of potatoes

Lazio: special assistance in respect of damage caused by natural
disasters

AIMA national programme to improve the quality of cheeses

Liguria: rules and aid for reducing the use of synthetic substances
in agriculture and rules governing organic farming

Sicily: animal-health improvement measures in respect of herds
affected by tuberculosis, bruccllosis or other infectious diseases

Tuberculosis- and brucellosis-control programme: measures to
assist farmers

Trento: measures to assist the silvicultural scctor

Sardinia: aid to purchase containers for the transport of agricultural
produce

Inter-branch agrecment on the processing of potatoes (1993
marketing year)

Regional Law No 364/1: measures in respect of agriculture
Liguria: measures to encourage olive-grawing
Lazio: measures in the fruit and vegetable secror

Friuli-Venezia Giulia: improvement of the structure of caoperatives
and syndicates in the milk sector

AIMA national programme: measures to assist stockfarms
Valle d’Aosta: aid for land improvement

Abruzzi: measures to protect and maintain woodlands
Measures to improve the quality of hard and semi-hard cheeses
Abruzzi: measures to assist agricultural extension

Liguria: aid for biological plant-health control

CCMP. REP. EC 1993

0]C€321, 27.11.1993

0] C 336, 11.12.1993

O] C336,11.12.1993

0] C 55, 26.2.1993

O] C 104, 15.4.1993

0 €91,1.4.1993

0] C 91, 1.4.1993
O] C 180, 2.7.1993

0J € 183,6.7.1993

O] C 183, 6.7.1993

0] C328,4,12,1993
0] € 256, 21.9.1993

O] C 256, 21.9,15%3

0] C 250, 14,9,1593

0] C321,27.11.1993
O] C 321, 27.11,1993
0] C 321, 27.11.1993

O] C 321,27.11.1993
0) €317,24.11.1993
0] C 321, 27.11,1993
O] C 311, 17.11.1993
O] C 311, 17.11.1993
0] €322, 30.11.1993
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20.9.1993

21.9.1993
6.10.1993
23.11.1993

31.12.1993

31.12.1993

Ireland

23.2.1993

7.4.1993

Luxembourg

22,1993

Netherlands
7.1,1993
29.3.1993
8.6.1993
2.7.1993

16.7.1993

16.7.1993
5.8.1993
5.8.1993
5.8.1993
9.11.1993
31.12.1993
31.12.1993

31.12.1993

Aid in the rice sector (paddy rice)

AIMA national programme: private storage of potatoes for human
consumption {1993)

AIMA national programme for the buying-in and storage of
products derived from the distillation of table wine

AIMA naticnal programme for the buying-in and storage of fruit
alcoho! and potatoes

Friuli-Venezia Giulia: measures to assist hill and mountain farming

Aid ro cooperatives

Targeted marketing consultancy programme

" Aid for mushroom production

Setting-up of an administrative centre for che Luxembourg
Herdbooks Federation and construction of a multi-purpose hal

Aid to agriculture

Encouraging theuse of environmentally-friendly farming technique
Measures to assist the rural environment

Aid and parafiscal charge for the Produktschap for feedingstuffs

Aid and parafiscal charge — funding of agricultural activities and
technologies

Aid and parafiscal charge for the Produktschap for seeds
Measures ro control mycoplasma gallisepticum
Measures in respect of swine fever

Aid in the pigmeat sector

_.Measures to improve energy efficiency on farms

Measures in the pigmear sector
Aid and parafiscal charge fot funding research in the cereal sector

Measures in the beef/veal sector

0J C 311, 17.11.1993

O] C 335, 10.12.1993

O] C 336, 11.12.1993

0] C 183, 6.7.1993

0] € 112, 22.4.1993

0] C 104, 15.4.1993

0] C 104, 15.4.1993
0] C 180, 2.7.1993

O] C 335, 10.12.1993
0] €321, 27.11.1993

0] C 258, 21.9.1993

0] C 256, 21.9.1993
0] C321,27.11.1993
0] C321,27.11.1993
0] C 321, 27.11.1993

COMP. REP. EC 1993
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United Kingdom

5.1.1993 __ Guetnsey: measures in the horticulture sector

11.1,1993 Guernsey: farm loans scheme

11,1.1993 Guernsey: breed-promotion scheme

11.1.1993 Guernsey: agriculeural advisory service

2.3.1993 Farmland set-aside premium

5.3.1993 Measures 1o eradicate Aujeszky’s disease

17.3.1993 Guernsey: redevelopment of the dairy

17.3.1993 Guernsey: bull-proving scheme

17.3.1993 Guernsey: breed-development scheme

30.3.1993 New environmentally sensitive areas: conservation plans

30.3.1993 Environmentally sensitive areas: conservation plans

30.3.1993 Farm capital grants

15.4.1993 Isle of Man: farm-improvement schems

9.6.1993 Meat and Livestock Commission Levy

25.6.1993 Isle of Man: measures to improve meat quality

7.7.1993 Environmentally-sensitive areas: conservation plans

7.7.1993 Environmentally-sensitive areas: designation orders

23.7.1993 "fScotland: measures to encourage young pecple to take over small
arms

4.8.1993 Isle of Man: Sheep variable premium scheme

20,.8.1993 Compensation following the Shetland oil disaster

6.10.1993 Isle of Man: cereals intervention and area payments scheme {1993)

6.10.1993 Isle of Man: farm-improvement scheme (1993}

£.10.1993 Jersey: aid to the dairy industry

8.10.1993 Jersey: Fuel-purchasing cooperatives

8.10.1993 Jersey: enterprise support

8.10.1993 Jersey: interest-rate subsidy

8.10.1993 Jetsey: encouragement of alternative crops

8.10.1993 Jersey: market-development scheme

8.10.1993 Jersey: subsidized interest on capital investment

COMP. REP. EC 1993

0] C 104, 15.4.1993
0] C 91, 1.4.1993
0] €91, 1.4.1993
0] C91,1.4.1993
0] C 183, 6.7.1993
0] C 91, 1.4.1993
0] C 183, 6.7.1993
Q] C 183, 6.7.1993
0] € 183,6.7.1993
0] C 183, 6.7.1993
0] € 183, 6.7.1993
0] C 183, 6.7.1993
0] C 183, 6.7.1993
0] C 256, 21.9.1993

0] C317, 24.11.1993
Q] €317, 24.11.1993
0] €321, 27.11.1993

0] C 317, 24.11.1993
0] € 321, 27.11.1993
0] C 336, 11.12.1993
0] € 336, 11.12.1993
0] C 336, 11.12.1993
0] C 336, 11.12.1993
0] C 336, 11.12.1993
0] € 336, 11.12.1993
0] C 336, 11.12.1993
O] C 336, 11.12.1993
0] € 336, 11.12.1993
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8.10.1993 Jersey: work-training scheme, worker partnerships and new QO] C 336, 11.12,1993

entrants
8.10.1993 Jersey: glasshouse-replacement scheme O] C 336, 11.12.1993
8.10.1993 Jersey: small businesses 0] C336,11.12,1993

9.11.1993 Market-support measures (potatoes)
9.11.1993 Countryside Stewardship Scheme
31.12.1993  New entrants to ctofting scheme
31121993 Change in the Countryside Premium
31121993 Home-grown Cereals Authority levies
31121993 Milk marque

2. Aid cases in which the Commission initiated the Article 93(2) EC
procedure or widened the scope of a procedure which had already
been initiated

Germany

12.1.1993 ' Rhineland-Palatinate: measures to assist the distiliation of wine

30.3.1993  Saxony: modernization of a grain mill 0] C 179, 30.6.1993
4,5.1993 Bavaria: measures to assist the construction of a slaughterhouse

at Kronach
28.6.1993 Saxony: modernization of a flour mill

27.7.1993 Szlaxony: measures toencourage the modernization of far-processing
plants

France
18.10.i993  Measures to assist sheepfarms

19.11.1993  Measure to improve the situation on the market in table wine

Ttaly

30.3.1993 Sardinia: measures in favour of health and transport and other 0] C 140, 19.5.1993
activities

Ireland

29.7.1993 Aid for the export of mushreems O] €251, 15.9.1993

United Kingdom

31.12.19923  England and Wales: measures aimed at a teorganization of the
_ milk marketing boards

COMP. REP. EC 1993
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3. Aid cases in which the Commission terminated the
Article 93(2) EC procedure

Getrmany

30.4.1993

8.11.1993
31.12.1993

France

19.11.1993

Tealy
8.2.1993
31.12.1993
31.12.1993

Netherlands

16.2.1993

Brandenburg: aid for the consolidation of agricultural drying
stations

Hesse: investment aid {slurty srorage)

Saxony: measures to encourage the modernization of fat-pro-
cessing plants

Cereal sector: aid and parafiscal charge

Aid for short-term private storage of table wines and grape must
Aid ro farmers adversely affected by droughe

Sardinia: measures to assist farmers adversely affected by drought
in 1988 and 1989

Aids and parafiscal charges in the fruit and vegetable sector

— Regulation of the Produktschap for processed fruic and
vegetables {1990}

OJ C 46, 18.2.1993

0] C 114, 24.4.1993

4. Aid cases in which the Commission adopted a negative or partly
negative decision under Article 93(2) EC

Germany

22,1993

Ttaly
11.1.1993

25.2,1993
27.1.1993
26.2.1993
31.12.1993

Rhineland-Palatinate: aid for the distillation of wine

Aid to agricultural operators for the export of citrus fruit to
Eastern Europe and the former Soviet Union

Aid for the storage of hazelnuts
AIMA national progeamme — aid for the private storage of carrots
AIMA national programme — aid to olive oil producers

Aid to farmers adversely affected by drought — measures in the
beef/veal sector

COMP. REP. EC 1993
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5. Aid cases in which the Commission proposed appropriate
measures pursuant to Article 93(1) EC

Germany

28.6.1993 Improvement of agricultural structures and coastline protection

France

4.8.1993 Aid and compulsery conteibutions to Anivir
Ireland

7.4.1993 Corpotation tax — aid ro mushroom growers

6. Council decisions pursuant to Article 93(2) EC

1, Decision of 22 March concern

sheepfarmers

2. Council Decision of 13 Februar

Germany (Rhineland-Palatinate)

3. Council Decision of 22 Ap

wines in Porrugal

(c) in the fisheries sector

O] C 341, 18.12.1993

ing the granting of national aid (based on the number of hectares) o

¥ 1993 concerning the granting of special aid in respect of cerrain wines it

ril 1993 concerning the granting of special aid for the distillation of certain

1. Aid cases in which the Commission raised no objection, without
initiating the assessment procedure

Belgium

N/0278//92
N/0353//92
N/0429//93
N/0430//93

Germany
N/0226//93
N/04671/93

12.3,1993
28.4.1993
22.10,1993
22.10.1993

15.6.1993
9.9.1993

Aid to Buba Christians (Zeebrugge)
SA Vandenhende Import-Export: individual case
Aid to sea-fishing: equipment and fish processing

Add to fisheries sector: equipment and fish pro-
cessing

Aid to assist capacity adjustments in sea-fishing

Aid ro Mecklenburger Hochseefischerei GmbH
{Rostock)

OJ € 112, 22.4.1993
O] C 158, 10.6.1993

0J C187,9.7.1993
0J C 282, 20.10.1993
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Denmark
N/CO37//93
N/0§A6//92

Spain
N/0449/792
N/G409//93

N/0469/B/93

N/0601//93

France
NN/O2//91
N/0691//93

Greece

NN/G008//93

Italy
NN/G120//91

N/0438//92

Netherlands

NN/C198//92

N/D5e4//93
N/0687//93

United Kingdom
N/O092//93

24.3.1993
23.6.1993

24.3.1993
29.7,1993

29.9.1993

17.11.1993

21.12.1993

30.12.1993

10.11.1993

21.4.1993

17.11.1993

24.3.1993

8.11.1993
22.12.1993

19.7.1993

COMP. REP. EC 1993

Structural measures in the fisheries sector

Tax concessions for commercial fishing

First fisheries programme (La Corufia)

Aid for the temporary laying-up of fishing vessels
{Andalusia)

Aid for the fisheries sector of the agri-foodstuffs
sector {Castilla-La Mancha)

Measures to assist the renewal of the fishing fleet
{Asturias)

Aid to improve the financial position of fishing
enterprises

Extension of aid to combar pollution of fishing
grounds

Plan to assist fisheries and aquaculture

Aid for damage caused by weather conditions
{Regional Law No 49/90 of 3.4,1990}

Measures to assist ﬁsheries_ sector (Law No 25 of
22.7.1991) {Sardinia)

Fund for research into landing operations finan-
ced from parafiscal charge

Research fund for the retail trade

Measures to promote the development of fraud-
proof equipment

Measures in the fisheries and aquaculture sector

0] C 112, 22.4.1993
0] C302,9.11.1993

0] C112,22.4.1993
0] C 260, 24.9.1993

0] C 322, 30.11.1993

QJ C 167, 18.6.1993

0] C 112, 22.4.1993

0] €250, 14.9.1993
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2. Aid cases in which the Commission initiated the Article 93(2) EC
procedure or extended a procedure already initiated

Denmark
N70348//93 29.9.1993  Refinancing of the fisheries bank

ltaly

N/0335/B/9 21.12,1993  Aid to the fisheries sector in conjunction with the
restructuting of lva

3. Aid cases in which the Commission terminated the Article 93(2) EC
procedure

France

C/0056//91 14.9.1993  Aid tonon-industrial fishing and shellfish farming O] C 291, 28.10.1993
{Languedoc-Roussillon)

Italy

C/0008//90 9.3,1993 Processing of pelagic fish

C/0034//90 8,12.1993 Promotion of fishing activities and aguaculture
{Regional Law No 43/89) (Lazio)

{d) in the transport sector

1. Aid cases in which the Commission raised no objection, without
initiating the procedure

Germany

N/0593//93 8.10.1993  Privatizartion of the Rostock shipping company

N/0198//93 21.12,1993 Financial measures to assist maritime transpott
{Finanzbeitrige 1993-94}

Spain

N/0564//92 641993  Schemetoimprove road transport: planand draft O] C 128, 8.5.1993
regulation

N/0431//92 13.10.1993  Aid tothe construction and impravement of ports
) and maritime facilities {Catalonia}

COMP. REP. EC 1993
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Italy
NN/O103//92 28.7.1993

Netherlands
NN/G140//92 6.4,1993

Portugal
N/0327//92 24.3.1993

United Kingdom
N/0162//93 16.9.1993

Measures to promote dock work

Scheme to encourage environmentally friendly
technology in public transport

Aid to §4 Tap Air — repayment for mandatory O] C 178, 30.6.1993

public services (Madeira and Azores)

Freight facilities grants: track charge subsidy

2. Aid cases in which the Commission initiated the Article 93(2) EC
procedure or extended a procedure already initiated

Germany

N/0640//93 .. 8.12.1993
E/0004//93 8.12.1993

Spaia
NN/0040//93  29.9.1993

France

NN/Q087//93 10.11.1993
[taly

Co017//1 10.2.1993
NN/0103//92 28.7.1993

Ireland

N/0357//93 13.10.1993

Netherlands
NN/OI7/ 91 29.9.1993

Partugal
N/0327//92 24,3.1993

COMP. REP. EC 1993

Aid to air transport

Air rransport; accelerated depreciation facility
under Art. 82f of the income tax code

Aid to Ferries Golfo de Vizcaya SA

Aid ro Air France theough CDC-P

Aid to restructuring in the road transport sector

{extension of procedure)

Measures 1o promote dock work

Aid to Aer Lingus

Transter of RLS to KLM

0] C 168, 19.1.1994
O] C 289, 26.10.1993

0] C334,9.12.1993

0] C66,9.3.1993

O} C 281, 19.10.1993

0] C291,28.10.1993

0] C 293, 29.10.1993

Aid to $A Tap Air — repayment for mandatory Q] C 178, 30.6.1993

public services {Madeira and Azores}
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3. Aid cases in which the Commission adopted a negative or partly
negative decision under Article 93(2) EC

Italy

C/0032//92 9.6.1993 Tax credit for road hauliers OJ L 233, 16.9.1993

4. Cases in which the Commission proposed appropriate measures
under Article 93(1) EC

Germany

E/004//93 6.4.1993 Air transport: accelerated depreciation facility O] C 289, 26.10.1993
under Art. 82f of the incotne rax code

Portugal

E/0003//93 641993  Tap Air: exemption from direct and indirect O] C 163, 15.6.1993

taxation

COMP, REP. EC 1983
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(e) Table summarizing Commission monitoring of State aid

DG
1993 State aid
v vl Vil XV  Total
New cases registered! Notified aid N 475 277 9 23 | 784
Non-notified aid NN 85 41 [ 21 13
Review of aid E 1 5 3 1] 9
Total 561 323 18 25 | 927
Decisions taken by the Comsmission in 19932
No objection 399 248 8 21| 676
Initiation decision? 32 10 9 2 53
Procedure under Art. 93(2) of EC | Final Termination 19 8 0 3 30
Treaty or under Ar, 6(4) of | decisions Negative* 6 6 1 0 13
Decision 385%/91/ECSC Canditional 1 0 0 0 3
Other decisions® ¢ 3 A (] 15
Total 467 275 20 26 | 788
Cases withdrawn from register ar requast of Member State de 12 10 0 5| 7
£ minimis cases 5 7

oA Wk e

Including partially negative decisions.

Doss not include formal or informat complaints not regjscered as aid cases.
Dors not include Council decisions under third subparageaph of Article 93(2) and Article 95 of ECSC Treaty.
[ncluding extensions of procedures already initiared,

Namely, appropriate measurs under Article 93(1) of EC Treaty; reasoned decisions under Article 88 of the ECSC Treaty; decisions

to place the matter before the Council pursuant to Article 956 of the ECSC Treaty and decisions made with the assent of the Council

pursuant ro the same Article.
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(f) Judgments of the Court of Justice

Order of 5 March 1993 in Case C-102/92 Ferriere Acciaierie Sarde v Commission

Judgment of 17 March 1993 in Joined Cases C-72/91 and C-73/91 Firma Sloman Neptun Schiffabrts AG v
Seebetriebstrat Bodo Ziesemer

Order of 1% March 1993 in Case C-157/92 Pretore di Genova v Giorgio Banchero
Judgment of 24 March 1993 in Case C-373/89 CIRFS v Commission
Judgment of 28 April 1993 in Case C-364/90 Italy v Commission

Judgment of 4 May 1993 in Case C-17/92 Federacion de Distribuidores Cinematograficos v Spain, Unidn de
Praductores de Cine y Television

Judgment of 18 May 1993 in Joined Cascs C-356/90 and C-181/91 Belgivm v Commission
Judgment of 19 May 1993 in Case C-198/91 William Cnok v Commission

Judgment of 10 June 1993 in Case C-183/91 Commission v Greece

Judgment of 15 June 1993 in Case C-225/91 Matra SA v Commission

Judgment of 16 June 1993 in Case C-325/91 Greece v Commission

Judgment of 27 October 1993 in Case C-92/92 Schartbatke v Germany

Judgment of 30 November 1993 in Case C-189/91 Kirsammer-Sack v Nurban Sidal

COMP. REP. EC 1393
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Annex IV — The evolution of concentration and
competition

Introduction

23, As announced in the XXII Annual Report, the cellection of data directly by the Commission (DOME),
which was the source for the preparation of the startistical information contained in this annex, was interrupted
in 1992, From this year, the information presented in this section of our Annual Report will come from outside
databases. Most ofy the information presented here comes from the Amdara database, a producr of Acquisitions
Monthly and Computasoft Ltd. to which the Commission services are subscribed. Amdata figures have been
complered with information on joint ventures provided by KPMG.! This has been necessary to improve our
coverage of these types of operations, which are not the specifically addressed by Amdata.

The characteristics of the Amdata and DOME databases have been the subject of a comparative study carried
out by the Directorate-General for Economic and Financial Affairs, which has been published in Enropean

Economy. For our own purposes, it is important to point out the following features of Amdara as compared
to DOME.

fa) Amdata has a much broader coverage than DOME. This is reflected in che large number of operations
that it captures as compared to DOME (see figure 1). Furthermore, Amdata registers not just the operaticn
in itself bur a grearer number of variables and characteristics of the operation, including its value (although
not always).

{b

As figure 1 shows despite the differences in coverage between the two databases, the comparison of the
tite series of mergers and majority acquisitions provided by DOME has a time profile similar to the series
on number and value of these types of operations provided by Amdata.?

{c} Amdata provides detailed information about the nationality of the bidder and target companies. This
allows us to improve our knowledge abont the cross-border flows of rakeover activity.

{d) Amdata also provides detailed informarion about the Standard Industry Classification of the aperation
which allows us to improve the sectoria! analysis of the deals.

In order to maintain some continuity in our publication, we have tried to maintain a formar of ptesentacion
as similar to the old one as the differences in our statistical sources allow us. We have also kept che annual
period unchanged and data presented below cover years running from 1st June to 31st May. The date of zach
operation cortesponds to the date of announcement of the deal as reported by Amdata.

Finally, it is worth recalling that the objective of this annex has always been and will be in the near future 10
provide a description of the main patterns of evolution of merger and concentration activity in the EC, We do
not enter here into any in-depth analysis of the causes behind this evolution. Our main purpose is a descriptive
one,

1 We weuld like to thank KPMG for kindly providing this infermation.
2 The comparison of figures on minority acquisitions and joint ventures is not possible given the relanvely recent caverage of
these types of past operations by Amdara and KPMG.
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A — TAKEOVERS (INCLUDING MERGERS AND MAJORITY
ACQUISITIONS), MINORITY ACQUISITIONS AND JOINT
VENTURES IN 1992/1993

A general overview

24, Table 1 shows the evolution berween 1987/88 and 1992/93 of mergers and majority acquisitions, minority
acquisitions and joint ventures. The first part of the rable includes data on agriculture, mining, utilities,
construction and manufacturing and the second one gives information on services. Sectors of activity are
defined at one digit level accotding to the British Stangard Industrial Classification as given by Amdata, At
the two digit level, this classification is practically equivalent to the NACE code. Entries in blank correspond
to information not available in the two sources.

Operations are classified according to their geegraphical dimension. We have defined five categories. National
deals are operations between firms of the same country, Community deals include operations involving firms
from at least two different Member States. For majority and minority acquisitions, we have distinguished
extra-EC operations depending on the nationality of the bidder and the targeted firm. ‘EC-international’
designates operations in which EC companies acquitc firms of nen-EC origin, Internationat-EC deals arc
operations in which the bidder is a firm from outside the Community and it acquires one or several EC firms.
The last category {outside EC} includes deals in which there was not any involvement of EC fitms.

25, As graphic 1 and Table 1 show, during the last year concentrative acrivity has maintained the declining
trend started in 1990/91. Both the number of operations and the total value of deals has declined even more
sharply than last year. The decrease in the number of deals is general affecting almost al! secters. In
manufacturing, there is a fal! of approximately 12% in the number of mergers and majority takeovers. The
subsector with the largest contraction in concentrative activities was metal, engincering and cars with a 15%
decreasc in 1992/93. However, this scctor had maintained its 1990/91 levels in 1991792, All manufacturing
susbsectors showed in 1992/93 frequencies of operations similar to those achieved in 1988/89, just before the
1989/20 peak. In agriculture, mining and utilities, the rate of decrease of concentration activity was higher
than in the manufacturing sectors.

26.  In the service sector, the evolution has not been so uniform. For instance, the distsibution and tourist
sector attained a high level of concentration activities in 1991/92, though inferior to 1989/90 figures, However,
in 1992/33, mergers and acquisitions of majority stakes fell a considerable 22% with respect to 1991/92 figures.
The banking and financial sector also experienced a reduction in the number of deals, although this was of
lesser magnitude (6% ). “Other services’ was the only sub-sector that had an increase in concentrative activity,
reaching a number of deals similar to the 1990/91 figure (even higher if we add minority acquisitions). This
sub-scctor includes health and sanitary services, education, rescatch and development and recreational,
cultural and personal services.

This contraction in cancentration activity shows very different patterns depending an the geographic nature
of the operations. In manufacturing, cross-border operations involving EC firms (Le. intra-EC. operations or
deals between European and a non-European firms) have fallen by less than national operations (10% and
18% respectively). However, the evolution of cross-border aperations has not been uniform. Intra-Community
operations have tn face declined by more than national deals, with a 20% decrease with respect to last year
figures. On the contrary, the number of deals involving Furepean and non-European firms shows a certain
resistence to fall with decreases in the range of 3% to 4%.

This trend appears even more clearly in the service sector, Here, domestic operations fell by 20% last year
while cross-border operations increased by 9%. Once more, this is due to the increase in the number of
operations between EC and non-EC firms thar increased considerably while intra-Community deals decreased
by 9%.
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FIGURE 1

Mergers and majority acquisitions as measured by DOME and Amdata

DOME: Number of cases Number of cases {X 1000) Volume in ECU 10 billion: Amdaia

1000

80O

0 0
1987/1988 1988/1989 1989/199¢0 1990/1991 199171992 1992/1993

Amdata: N. Oper

== DOME: N. Oper.
Sources: Amdata and DOME datsbases, mwmmmE Amdata: Vol in ECU
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TABLE 1 (Continved)

Sllcdf;i?‘ Mergers and majority acquisitions Mincrity acquisitions Joint ventures Total
| Com- Tnzer- wgari1] Com- Inter- . Com- Tneer- . | Com- Taeer-
Years ;;’;" Rausity ]Eg' natio- | Ouiside oper- muE:'l'ty lfg natio- | Cutside N:;'Tai munTr)' EE‘E: natio- | Outside aper- munity Iig- natio- | Outside
ations :ﬁ national :;:(I:F EC ] icms DE;: narional ";g EC | ations ‘:1.:;:' nacional ?g EC ] atoms {:.’:':' narional nEa(I:r’ K

Met./Eng./Cars
1987/%8 399 S50 102 37 36 399 50 139 36
1988/85 568 160 148 102 80 0 0 0 J6§ 160 250 80
1989/90 718 178 130 208 107 0 [H 0 0 30 129 65] 715 208 467 172
1990/91 647 182 130 178 88 ] 3 2 5 2 46 176 151 65 23 491 103
1991/92 687 163 122 176 &9 ¢ 7 10 7 14 28 138 1e6| &% 204 453 249
1992/93 564 123 118 136 102 18 6 11 12 10 34 77131 582 163 34 283
Manufacruring
1987/88 385 50 85 40 21 385 50 125 21
19%8/89 675 180 131 104 €3 1 2 V] 676 182 235 63
1989/90 777 4% 114 167 62 [H 0 0 1 3 21 21| 77 282 302 84
1990/91 846 209 104 147 79 12 7 2 2 5 19 & &0 858 235 35 14
1991/92 851 164 9% 117 48 b 15 2 3 9 13 54 81| 876 192 80 138
1992/93 01 122 118 120 69 9 n 5 5 9 14 5 80| 730 147 99 138
Construction
1987/88 59 4 [ 0 1 59 4 6 1
1988/89 80 12 7 5 3 1 0 0 81 12 12 3
1989/30 197 ki) 6 16 [ 0 0 5 0 1 8 3| 107 3a 30 9
1990/91 92 25 8 9 g b 4 1 0 0 6 19 10 97 35 v 19
1991/92 127 16 6 12 2 6 4 0 1 2 7 13 9 133 27 2 13
1992/93 106 15 5 12 2 4 k] [ 0 1 5 9 g 110 24 2% 12
Distr./Horels
1987/38 399 43 79 12 16 399 48 Nn 16
1988/89 602 121 85 57 41 0 0 [ 602 121 142 41

£75 Al NINMNY
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TABLE 1 {Continued)

5'1':&1?’;.‘:' Mergers and majarity scquisiions Minosity scquisicions Joint sentures Toul
- Com- Ineee- sari | Come True: . Com- Tewer- . Com- Ioeer-
Years N:‘p':"" muzity ]ﬁg na:;- Durside oper- munity IEE: nni:- Churside N:;'::"] mun?ry I:S; nali;- Outside N:;xal muity Iii uau':n- Outside
ations ?';:‘ national n;g EC | arioms m national "Eg BT stons ﬁ:: nationat nE‘l(; B o °£:;:' national n{g K

1989/%) 74 214 110 105 38 1 0 1 0 8 ¥ 0wl 4 22 258 81
19490/91 570 157 70 108 36 14 4 2 5 a 29 75 73] S84 10 258 108
1991/52 768 121 53 87 4} 12 1 9 7 5 16 0 74| 780 147 177 123
1992/93 508 104 82 103 M) 15 8 6 4 7 15 n 4| 23wz 29 =2
Transp./Comm.
1987/88 78 9 6 2 3 78 9 8 3
1988789 113 24 15 26 19 1 0 0 114 24 4 19
1989/90 152 53 1w 33 12 0 0 0 0 6 19 19 152 59 6 i
1990/91 164 33 B 37 1 5 ¢ 1 2 2 10 49 48| 169 43 m 72
1991/92 159 23 23 13 4] 12 [ 4 2 [ 19 67 &0 171 48 115 80
199293 33 3 20 B3 17 6 4 7 3 8 13 30 54| 14 S0 88 79
Bank./Fin./Ins.
1987/88 40 41 121 46 17 M0 4 167 17
1988/89 704 123 13 s 53 4 2 1 708 125 219 53
1589/590 859 206 122 122 64 4 2 2 0 41 58 32| 863 249 302 %
1550/91 800 168 106 122 69| 23 2 4 8 (1 125 130 08| 833 312 36 183
1991/92 683 13 76 73 B3 V3 0 1 12 1 47 87 7 76 20 M8 156
1992/93 606 122 @ 108 51| 8¢ 17 1 12 2 18 57 82| 686 157 %9 135
Orher services
1987788 134 5 134 b 0 0
1988/83 M 12 19 8 3 0 0 1 w12 7 3
1989/%0 173 20 &8 8 0 0 9 8 11 173 29 58 9
1990/91 %7 15 17 10 4 § 1 1 0 1 9 13 1§ 173 B 4 23

Al XTINNY  $78%
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TABLE 1 (Continued)

Sl](:d?;?e Mergers and majority scquisitions Mingriy acquisitions Joimt vemtures Total
. Com- Taeer- . Com- Inter- . Com- Inter- oo o] Come Inzer-
Years N::::al municy IEg nan';- Outside N:::r“_']' munity I:-g nad::- Outside N;L::‘d mutity I:S:- matie- | Oumside oper- munity I:g- narig- | Duside
ations n:;;:- national u;g EC 1 rons m natiomal El:'f B tom u!']:;: nationg! 'Eg EC ] ioms ?:': national n:g EC

1991/92 123 22 13 i6 13 8 4 1 4 3 4 16 17} 131 30 45 3
1992/93 132 135 20 30 19 18 4 3 3 4 5 24 221 150 M 7 45
Totals
1987/88 2119 132 499 160 114 0 0 i} 0 0 [H 0 ol 1151 103 266 36
1988789 3187 761 659 47 3D 9 4 2 0 0 4 0 0| 1627 282 429 118
198%/90 3853 1122 655 768 356 5 2 3 0 1 110 322 651 1933 569 685 187
1950/91 3Ie3 W7 550 729 37 93 44 17 25 18 266 612 47| 1759 570 775 387
1991/92 3720 760 497 65 26| 163 82 47 45 67 151 470 28| 1838 435 595 392
1992/93 3004 634 537 656 381 196 58 49 42 54 149 363 199 1503 368 651 351

Source: Amdata {(acquisirions) and KEMG (joint ventures).
Mote: Joinr venrures values for 199071951 go from January 1991 o May 1991 only,
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TABLE 2
Mergers and majority acquisitions by subsector
1992493 TOTALS
Geo. dimension and yr C EC/
National [ -7 Total | 1987/88 | 1988/89 | 198990 | 19%0/91 | 1991/92
Targer SIC (2 digits) munity | Noa-EC

Agriculture & horticul-
ture 11 1 5 17 14 21 39 38 36
Forestry 1 0 0 1 1 0 1 2
Fishing 1 0 3 4 2 1 5 5 1
AGRICULTURE 13 1 8 22 16 s 45 45 37
Coal mining & solid fuels 2 o 5 7 10 9 9 7 5
Mineral il & narural gas 7 2 13 22 42 24 30 20 35
Mineral oil processing 5 1 1 7 6 17 14 15 16
Nuclear fuel production 2 0 3 5 0 1 1 2 3
Electricity/Gas & other
cnergy 24 1 11 36 2 8 12 k() 9
Water supply industry 2 1 1 4 2 18 9 14 4
ENERGY & WATER 42 5 34 81 53 77 73 88 102
Metalliferous ores 1 1 6 § 6 7 9 10 17
Metal manufacturing 37 9 17 63 23 65 %6 108 58
Other mineral extraction 15 3 12 30 9 30 35 i) 36
Non-meral mineral prod-
ucts 76 35 30 141 69 141 166 192 145
Chemical industry 64 45 97 206 107 204 283 252 224
Production of man-made
fibres 1 1 2 4 2 h] 5 4 7
MINERALS/CHEMI-
CALS 194 94 164 452 215 452 594 589 489
Other metal goods manu- :
facture 87 15 23 125 85 131 146 154 156
Mechanical engineering 225 47 95 367 184 302 45 392 415
Office  machinery/data
proc. equipment 18 2 15 35 35 38 50 36 34
Electrical 8 electronic
eng. 127 34 77 238 187 308 353 320 321
Motor vehicles & parts 38 14 12 64 26 67 87 80 80
Other transport equip-
ment 38 3 11 52 30 49 65 64 73
Instrument engineering 1 8 21 60 41 &0 83 91 75
METAL/ENGINEER-
ING/CARS 564 123 254 941 588 975 1229 1137 1154
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TABLE 2 {Continued)
1592/93 TOTALS
Geo. dimension and
- T Narionat | Com- N | Toul | 1987788 | 1983789 | 1989590 [ 199071 | 1991/92
Target SIC (2 digits) muniy | Non-

Food industry 114 29 35 178 76 140 195 215 217

Sugar & sugar by-
praducts 104 15 54 173 71 146 184 215 203
Textile industry 44 16 11 71 46 78 94 74 111
Leather & leather goods 4 0 4 8 2 2 13 15 7

Footwear & clothing
industries 69 9 14 92 40 a7 101 98 76

Timber & wooden furnit-
ure 52 6 14 72 54 117 110 91 101

Paper manufacture &
products 239 29 56 324 170 304 386 381 3137

Rubber & plastics pro-
cessing 52 15 37 104 71 157 174 148 136

Other manufacturing
industries - 23 3 13 39 30 42 50 49 42
MANUFACTURING 701 122 238 1061 560 109¢ 1307 1306 1230

Construction/civil engin-
eering 106 15 17 138 69 104 164 134 161
CONSTRUCTION 106 15 17 138 69 104 164 134 161
Total 1620 360 715 2695 | 1501 2720 3414 3299 3173

Mergers and majority acquisitions in agriculture, mining utilities, manufacturing and
construction by subsccror

1992/93 TOTALS
Geo. dimension and yr
National | Com | EC/ 1 o) { 1sg7/as | 198msms | 19soren | 1990/51 | 199192
Target SIC (2 digits) ity | Non-

Distribution — wholesale 262 73 125 460 288 480 614 455 526
Scrap dealing/waste

materials 10 0 1 11 3 [ 11 3 18
Distribution —  retail
{domestic) a5 10 1¢ 115 89 114 141 140} 256
Distribution -  retail
{other 78 6 17 101 77 135 27 185 136
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TABLE 2 {continuned)
1952/93 TOTALS
Geo- dimensionand ¥ | wconat | Com § S N o | oees | sosarss | 1ossvmo | 1os0rsn | 1ssus2
Target SIC (2 digits) munity | Non-EC
Hotels and catering 56 14 31 101 70 116 155 103 75
Repair of goods &
vehicles 7 1 1 9 15 12 25 13 14
DISTRIBUTION/HO-
TELS 508 104 185 797 547 863 1173 899 1025
Gen. rransp./Commun-
ication 9 U] 1 10 0 3 15 5 4
Railways 3 o 1 4 0 3 2 0 2
Other inland eransport 36 6 7 49 39 56 47 62 68
Sea transport 11 3 5 19 6 21 a3 2t 29
Air transport 12 3 4 19 7 17 25 23 21
Transport support ser-
vices 17 3 [ 26 13 11 18 15 30
Other transp. serv./stor-
age 49 18 26 93 36 67 i10 108 72
Postal serv./telecoms 1 0 3 4 0 0 3 13 12
TRANSPORT/TELE-
COMMUNICATIONS 138 33 53 224 95 178 253 257 238
Banking & finance 123 28 43 194 78 195 242 280 243
Insur. (ex social security) 48 15 21 84 44 81 94 98 73
Business services 333 66 110 509 493 608 773 685 535
Renting of movables 29 7 8 44 62 92 104 53 39
Owning/dealing in real
estate 73 6 8 87 66 70 96 78 78
BANK/FINANCE/IN-
SURANCE 606 122 190 918 | 748 1046 1309 1194 968
Sanitary services 33 5 16 54 20 43 23 57 49
Education 10 (] 6 16 12 10 38 16 11
Rescarch & Development B 3 5 16 ] 12 31 i6 19
Medical/Health serv.;
vets 13 1 3 17 12 32 13 15 5
Other public services 0 0 2 2 2 0 8 1
Recreational/cultural
sery, 63 5 15 83 46 74 9% 87 75
Personal services 5 1 3 9 66 66 17 10 14
OTHER SERVICES 132 15 50 197 15% 242 243 209 174
Totals 1384 274 478 2136 | 1545 2329 2978 2569 2405

Sowrce: Amdara,
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The figures of operations between firms from outside the EC showed remarkable increases in manufacturing
during the last two years. The metal, engineering and cars sector explains this upsurge in extra-EC merger
activity. Although the coverage by the database of this typc of operation is not comparable to its EC coverage,
the evidence provided by Table 1 seems to suggest that the contraction in concentration activities has been
moere important in Europe than in the rest of the world during the last years.

Distribution by sector of mergers and majority acquisitions

27. Table 2 gives a detailed account of the distribution by sector of the mergers and majority acquisitions
involving EC firms that took place during 1992/93. The first three columns give us the information concerning
the geographic dimension of those operations and column four and the rest of columns give us the aggregate
figures for the petiod 1987/88 to 1992/93. This table inchides only mergers and majority acquisitions which
result from the addition of the following categories supplied by Amdata: public bids, private bids, management
buy-cuts, divestments, reverse takeovers. !

The first part of the table shows the number of operations of these types that took place in agriculture, mining
and utilities, construction and manufacturing. This latter category has been subdivided in three groups:
minerals and chemicals, metal, engineering and motor industries and general manufacturing. The second part
of the rable includes all the service sectors divided in four subgroups: distribution and hotels, transport and
communication, banking, financial secror and insurance and other services.

As Table 1 has alrcady show, the general manufacturing group and metal, cnginceting and motor industries
are the two subgroups with the greatest number of mergers and majority acquisitions in 1992/93. This has
been a constant since 1987/88. The geographic distribution of these operations presents significant differences
though. While cross-border operations have more or less the same number of cases in these two subsectors,
the number of national operations in general manufacturing is much higher than in metal/engineering/cars.

General manufacturing, paper and paper preducts, food and sugar were the subsectors with the highest
frequency of operations during last year. Despite the general decline in the number of deals, the paper subsccror
maintained a ﬁigh level of concentration activity in 1992/33. As a result, it has increased its relative share
within the manufactuting group, accounting for more than 30% of all deals in this group. The shares of the
food and sugar subsectors experienced a substantial reduction in the number of deals but still maintained their
relative importance, which is greater than in 1987/88.

In the metal, engincering and auremobile sector, we have to note that the two main subsectors — mechanical
engineering and electrical and electronic engineering — have behaved differently over time. Both subsectors
had approximately the same number of deals in 1987/1988. Since then, concentrative activity in mechanical
engineering has grown far more rapidly than in electrical and electronic engineering, It is also worthwhile
noticing that national deals are more frequent in mechanical than in clectrical engineering.

Despite its small number, the progression in the number of deals in the ‘electricity, gas and other energy’
subsector is quite remarkable.

In services, there is a high concentration of deals in two subsectors that account for approximately 50% of the
total number of mergers and majority takcovers. These are distribution ar the wholesale level and business
services in the financial group.

Almost all subsecters have followed the general trend in concentration activity over time, with a peak around
1939/90 and 1990/91 followed by the present decline. This gives a very stable distribution of aperations by
scctor over time with just a few noteworthy events:

{a} first, the relative decline of business services versus whalesale distribution, although the former sill
maintains its leadetship in terms of deals registered;

{b

the banking subsector has increased its relative importance steadily over the years bue suffered a drastic
reduction it the number of deals in 1992/93,

{c) all the ather financial services {i.e. insurance, renting of movables and real estawe) have had more deals in
1992/93 than in 1%91/92, although the increase was relatively small;

{d

non-demestic retail distribution had an unusually low level of concentrative activitr in 1991/92 and the
important increasc of last year must be considered as the re-cstablishment of 2 normal level of concentrative
activity;

L For a definition of three categorics, sec the scction on distribution by size and bid type belaw,
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TABLE 3

Mergers and majority acquisitions of intra-Community dimension
by sector and target nationality — 1992/93

National/Community 92/93

Targer nationality B DK D GR E F IRL 1 L NL P UK | Total
Targer S1IC

Agriculture pA 1 1 ¢ 3 1 1 0 0 2 0 ] 14
Energy & Warer 2 o 22 0 2 4 0 2 [ 4 o] 11 47
Mins/Chemicals 13| 11} 87 11 29| 3 3] 31 2l n 1] 68| 288
Metal/Eng./Cars 131 41| 185 1 13] 131 2] &4 1] 45 0] 191] 687
Manufacturing 27| 32| 184 3| 40| 158] 13| 93 1 60 4| 208] 823
Construction 6 4| 47 0 1 11 1 2 0 6 o] 43] 121
Distrib./Hotels 201 19| 199 i 24 82 4] 13 0 40 4] 206]| 612
Transport/Comm, ol 12] 45 1 6] 28 I 17 o 25 o 27| 171
Bank/Fin./Insur. 43| 38] 114 2| 45] 125 7] 70 3 74 41 203] 728
Other services 5 3 39 ¢ It 2 1] 10 ¢ 6 1| 359 147
Totals 140 161 923 9 16| 591 33| 302 71 373 14]1019|3 638

Source: Amdata,

{e} domestic retail distribution had an unusuaily high number of deals in 1991/92, but in 1992/93 concentrative
activity in this subsector has diminished to the level of previous years.

To conclude this section, Table 3 shows the distribution by country of all the intra-Community operations —
i.e. national plus Communiry-wide registered in 1992/93,

The United Kingdom has the highest number of deals in six out of the ten economic secrors included in the
table {agriculeure, meral and engineering, general manufacturing, distribution and hotels, banking and
insurance and other services). Germany has the greater number of deals in four sectors (energy and utilities,
minerals and chemicals, construction and transport and communications). This high level of concentrative
activity in Germany seems to reflect the influence of German re-unification given the nature of the sectors in
which Germany occupies the first place. The third country with respect to the total number of operations of
intra-Community dimension was France,

Geographic distribution of concentrative operations

28. The Amdata database allows us to give a detailed breakdown of the geo rz;phic distribution of
concentrations. In this section, intra-Community operations are presented separately from these involving
Community and non-EC companies in the same operation.

Intra-Community operations

29.  Table 4 presents the distribution of mergers and majority acquisitions involving firms from the Member
States only. The diagenal of this table shows operations of purely nationa) dimension while the remaining
entries are Community-wide operations, i.e. operations between firms of at least two different Member States.
This table includes all the operations that occurred during 1992/93 in all sectors {agriculture, mining and
utilities, manufacturing and services).
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Table 4 shows thar the three countries which are targeted more often for mergers and majority acquisitions of
national and Community dimension {UK, Germany and France) have also been the countries of crigin of the
greater number of bids to acquire companies within the Community. The UK is the first country in both cases.
In 1992/93 there were more operations of this kind within the UK than anywhere else within the Community.
Just the number of national operations in the United Kingdom is greater than the total number of operations
anywhere else in the EC: there were 929 purely naticnal operations in the UK while the total of national plus
Community operations targeting Germany {which occupies the second place) was just 923. France had the
;hird highest levels of concentrative activity in 1992/93, both in terms of nationality of the bidding and targeted
Lrms.

However, the table shows some important differcnces berween these threc countries. The number of cases
with the UK appearing as bidder nationality is slightly greater than the number of cases of that country
appearing as target nationality (1101 and 1019 respectively). Therefore, we could say that the UK is a
‘purchasing country’ in the EC context as the net balance in terms of number of operations is negative, i.c.
with more purchases of foreign companies by UK firms than of British firms by foreign companies. !
Nevertheless, the UK is a country where the proportion of domestic operations with respect to Community
operaticns is relatively high: for cach bid for a foreign firm of a different Member State made by a UK firm,
there are 5.4 operations involving British-only companics.

TABLE 4

Country distribution of mergers and majority of intra-Community dimension
{national and Community) {all sectors) — 1992/93

Targer nationality
B DK & GR E F IRL | L NL P UK | Toral
Biddder nationalicy

Belgium 78 1 3 4] 3 8 0 0 3 4 0 3] 103
Denmark 1] 134 3 1 2 3 0 i 0 1 1 16| 163
Germany 51 13| s 0 gl 26 0 8 2l 14 0] 16] 893
Greece 0 0 ¢ 4 [ 1 0 0 0 0 0 5
Spain 0 0 2 0 39 2 ] 0 [ 0 4 1 28
France 19 3 34 2 28| 477 0 25 1 11 2 231 625
Ireland 1 [ 2 0 1 [+ 25 0 0 4 0 19 52
Iealy 1 1 [ 1 8 18 0f 249 1 1 1 289
Luxembourg 1 0 ] 2 1 1 0 0 0 0] 1 [3
The Netherlands 22 4 29 o 7 7 1 3 o] 215 1 9| 298
Portugal 0 4] 0 0 1 0 0 0 0 0 4 0 5
United Kingdom 12 51 43 1l 17] 48 6| 16 of 23 1] 92911101
Totals 140 61| 923 ) les| 391 33| 302 7l 273] 1410193 638

Sowrce: Amdata.

In 199271993 at least, France showed a different profile. As in the UK, French firms appear more often as buyers
of foreign firms from other EC countries than as rargets for intra-EC operations.? But domestic operations are
relatively less important in France (in comparisen with Community operations) than in Britain: for every
cross-border operation there were 3.2 national majority acquisitions of natienal firms by French companies.

Of course, the real ner balance should be given in terms of the value of the operations, but given the high number of cases
with missing data of bid value, it is considercd here that the number of operations is a berter indicator. In the case of the UK
and operations of Community dimension, the balance in value rerms is also highly negative: the value of bids by British firms
was ECU 7.7 billion while the value of bids of targered British firms was just ECU 2.6 billion.

Howevet, the balance in terms of aggregated bid values is more or less balanced in the French case.
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Distribution by world region of metgers and majority acquisitions by EC firms of companies of non-EC nationality (all sectoes)

TABLE 3

Target nationality . Rest of . ,

Bidder mtionli W7 | Scand: E\fs;e FarBast |  bafn | Middle EE:;;e Australia | AsiaAfrica| 17T | TOTAL
Balgium 4 ] 0 1 1 0 4 1} 0 0 0 10
Denmark 7 21 1 2 0 0 4 1 1 0 0 37
Germany 25 12 rrd 3 0 0 25 2 0 3 1 98
Greace 1 0 0 0 0 [} 1 1] [+ a 0 2
Spain 2 0 0 0 2 [ 0 0 0 1 i} 5
France 24 4 19 6 3 3 19 i 0 4 o 85
Ireland [ 1 0 0 (] 0 1 0 0 0 ¢ 8
Ttaly 10 2 2 1 10 0 7 0 0 1 0 33
Luxembourg ¢ o 1 0 1 0 a 0 0 ] 0 2
The Netherlands 14 8 b [ 1 0 9 3 2 1 4 13
Portugal +] 4] [} 0 1] 0 o 0 0 1] 0 |
United Kingdom 102 15 pal 15 5 1 9 14 k) 5 7 bhigg)

Totals 195 63 80 34 25 4 79 21 [ 15 12 334

Sowrce: Amdara.
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Germany has a different profile too. Firms of German nationality have been targeted more often than German
firms have targeted companies in another Member State. In this sense the situation in Germany is different
from that of the UK and France. However, as in the UK, naticnal operations (801} wete relatively much more
important than acquisitions of forcign firms by German companies (92) or than acquisitions of German firms
by fereign companies (122),

The rest of the Member States follow more or less closely these three patterns. Belgium, Greece and the Iberian
countries are targeted more often than they appear as bidders abread but within the Community. In this sense,
they look like Germany. Belgium shows a great degree of ‘openness’ in concentrative operations within the
Comimnunity. As in Prance, the ratio of national to Cotnmunity deals is proportionately smailer compared with
other countries. The opposite seems to apply to Italy for instance where 82% of all intra-Communiry deals
were strictly national.

EC/non-EC opetations

30. Tables 5 and & complement the picture of transnational concentrative activities. Table 5 shows the
distribution of majotity acquisitions by European firms in non-EC countries according to the nationality of
the targeted firms, Table & shows the nationality of origin of companies from outside the Community merging
or acquiring majority participations in EC firms.

As table 5 shows, North America was the preferred target nationality for EC firms acquiring or merging with
a non-EC firm. On the buyers’ side, the UK was again the most active EC nationality followed by Germany
and France. But again, these countries show different patterns. About 50% of UK firms acquiring companies
outside the EC chose the USA or Canada as the target nationality. On the other hand, Germany and France
distributed theit targer nationalitics morc evenly among Nerth America and Western {non-EC} and Eastern
Eurcpe. It is remarkable that the fifth largest EC acquiring country according to Table 5 was Denmark where

TABLE 6

Distribution by bidder nationality of mergers and majority of acquisitions
of EC firms by companies from outside the EC {all scctors) — 1992/93

Target nationality
B DK D GR E E IRL 1 L N1 T UK | Total
Bidder nationality

USA & Canada 5 6 88 2 20 35 3 19 1 12 0 75| 273
Scandinavia 2] 18] 26 0] 12 5 0 7 o 11 o 121 %
Western Europe 4 3| e2 1 w0 21 0] 13 0] 16 4] 11] 145
Caribbean 0 0 1] 1] 0 0 0 1 0 1 a 2 4
Far East 1 1 13 0 3 11 0 4 0 1 0 26 62
Latin America 0 0 2 0 5 0 0 0 0 0 0 0 7
Middic East 0 0 4 0 1 2 0 0 0 0 0 1 8
Eastern Europe & 1 2 0 0 1 0 1 0 0 0 0 5
Australasia ¢ 0 4 0 0 1 1 0 0 4 0 5 15
Asia o 0 5 0 0 0 0 0 [ 0 [ 0 5
Aftica 0 0 3 0 2 2 0 0 o 1 1 51 14
[nternational 4] 0 3 1 5 3 1 2 ¢ 3 [ s 27
Torals 12 71 214 4 58 £l 5 47 1 56 S| 146] 636

Soarce: Amdata.
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over half the operations were in Scandinavia.! The relatively high activity of [talian firms in Latin America is
also noteworthy.

Table 6 shows thar in 1992/93 Germany was the favourite country of destination of foreign funds from outside
the Community te acquire EC companies. In 88 cases, North America companies acquired majority
participations in German companies. Western Europe ranked second with 62 cases, which is a significant
tigure. Those two world regions, followed by Scandinavia, accounted for most of the operations as expected.
The Far East was the fourth largest investor, but considering the size of these Asian economies like Japan,
they show a relatively low level of concentrative activity with EC firms. This becomes apparent if we compare
the tigure for Scandinavia {91 aperations} with the figure for Far East Asia {62 operations).

The sectorial breakdown of mergers and majority acquisitions by EC firms of companies outside the Community
shows that they rend to concentrate their acquisitions in the metal, engineering and cars and in the manufacturing
sector {with 118 operatiens cach) followed by the distribution and hotels and the banking, insurance and finance
sectors {with 82 operations each). This follows the general partern of the sectorial distribution of operations seen
in Table 2, However, the distribution by wotld regions shows some differences. In concentrations between North
America and EC firtns, there is a substantial difference in the number of cases registered in the meral, engineering
and car sector (50 cases) and the number of cases in general manufacturing (33 cases, which is simiFar to the
number of cases in chemicals, 31, distribution and hotels, 30 and banking, 30). When EC firms acquire or merge
with companies in Eastern Europe, the general manufacturing sector is the one with the highest frequency of
operations {31 deals} followed by metal and engineering and distribution and hotels {with 18 and 10 operations
respectively). The number of operations affecting Eastern Europe in the banking, insurance and finance is limited
to 5 only. By contrast, the financial sector has the highest number of concentrative operations targeting firms
from Australasia. Far Western Europe, manufacturing, metal and engineering and chemicals {(with 18, 17 and 13
deals respectively) were more often targeted than the service sccrors (12 cases in distribution and 10 in the
financial sccror). Finally, 19 Scandinavian companies were targeted in the metal and engineering sector and 15 in
the distribution and hotels sector,

The sectorial distribution of concentrative operations in which a non-EC company targeted an EC company
shows some differences with respect to the sectorial distribution of intra-EC deals that we examined in Table 3
above. First of all, there were more concentrative operations in the metal and engineering sector in 1992/93 than
in the general manufacturing secter {136 and 120 operations respectively). This is the opposite to the situaticn
found for intra-Community deals, where general manufacturing occupies the top position among targeted
sectors. The number of operations that targered the financial sector was also relatively higher when the bidding
firm was of non-EC origin, comparcd with the number of cases in which all the firms involved were European
{17% compared with 20%}. The same applies to chemicals, mining and utilities and agriculture. The high
cancentrarion activity involving forcigh companies that acquired EC firms in the metal and engineering sector
was due in part to the large number of deals of these types in which German firms were targeted (56 cases which
account for 41.2% of the deals in that sector). The huge weight of Germany in the geographic distribution of
deals determines 1o a large extent the sectorial distribution (Germany attracted 32.6% of the operations of this
kind}. Very important too was the activity in the German distribution sector with 48 cases of non-EC firms
tatgeting German firms in that sector, The UK shows once more its specilisation in the financial sector with 42
cases of British firms being the target of non-EC firms in 1992/93. In France, the distribution was relatively even
among the main five sectors, The case of Belgium is remarkable as the number of operations targeting Belgian
firms with a non-EC bidder was significantly low compared with the number of deals registered with an EC

bidder.

Flows of concentration activity

31. The identification of the nationality of the bidder and target company in cach operation permits a
detailed description of the flows of concentrative activities berween countries. The combination of this
information and the geographical dimension of aperations can help to identify patterns or characteristics of
each Member State as regards to its position in the international flow of concentrative operations. In this
section, we will define three indicators to help determine the pattern for each country.

{i) The first onc refers to the role of each Member State as bidder or targeted country in operations of intra
and extra-EC dimension. This classification is based on the propensity of each country o target {or to be
rargeted by) firms {from) inside or ourside the EC.

b In Fact Drenmark accounts one third of all EC acquisitions in Scandinavia.
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fiiy The second indicator, the net-balance index is a sort of external balance for each country measuring the
difference berween the numbet of cross-border deals in which that country appears as bidder and target
nationality.

(iii} Finally, the ‘openness index’ gives us an idea about the ratio between national and cross-border deals
involving companies from a certain Member State. Graphics 2 and 3 summarize the characteristics of the
Member States based on these indexes.

32, Inorder co identify the role as intetnally or externally targered country for each Member State, we divide
the corresponding entries of the last two rows of Tables 3 and 6. It can be seen that the number of operations
with EC bidders is much larger than the number of cases with a non-EC company as bidder. For instance,
there were 3,638 operations of intta-EC nature and only 656 cases of non-EC firms acquiring EC companies.
This means that for cach time that a non-EC firm took over an EC company, there were 5.55 deals of EC
firms acquiring majotity holdings in other EC firms. This can help us to characterize Member States according
to their propensity to be targeted from inside or outside the EC. Countries with a ratia lower than 5.55 would
then be countties which have a propensity to be targeted by firms from outside the EC higher than the
Community average. On the other hand, if the ratio is higher than 5.55 we can say that firms of that nationality
arc more often targeted, in relative terms, by firms from inside the EC than the EC average. Following to this
method, we find tiat Greece, Portugal, Spain, Germany and The Netherlands are Member States relatively
mote open 10 concentrative activity from outside than from inside the Community. The opposite happens in
the other Member States, with Belgium at the top with 11.7 intra-EC operations for each cperation with a
non-EC firm as bidder.

FIGURE 2

EC Member States as bidder or target
countrics from inside and outside the EC

PORTUGAL B _
[l ESFANA

EC Av

internal
Bidder

6.8

External
Bidder

5.55
Externally targeted Internally targeted

Source: Tables 3, 4, 5 and 6.
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A similar analysis can be made with Tables 4 and § to measure the relative propensity of EC firms from cach
Member Stace to bid in concentrative operations within the Community or target firms cutside the Community.
For that purpose we can divide term by term the entries of the last columns of these two tables. On average,
each time an EC firm takes over a firm from outside the Community, 6.81 EC firms are taken over by an EC
company. Countries with a ratie below 6.81 indicate a propensity to take over firms from outside the
Community higher than the Community average. if the ratio is greater than 6.81 it can be said that a country
has a relatively greater tendency to be a bidder in intra-EC deals than in EC/non-EC deals than the Community
average. This classification gives Portugal, Spain, Germany, [taly, France and Belgium as having a relatively
higher propensity for intra-EC bidding, Greece, The Netherlands, Denmark, Luxembourg, Ireland and the
UK as countries with a propensity to bid more outside the EC than within the EC.

Thesc critetia give a picture of EC Member States according to their intra or extra-EC concentration activities
as presented in Figure 2. Of course, the smaller the absolute concentrative activiry is for any country, the more
volatile is the position of one country in the graphic. Thus, the picture for countries such as Greece, Portugal

FIGURE 3

Net balance and openness index of EC countries
in terms of merger and majority acquisitions

04 0.2 0 0.2 04 0.6 0.8 1

Net balance
Openness index

Sowrce: Amdata.
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or Luxembourg should be considered ashighly unstable as the small numbers of operations in these countries
can make their position fluctuare a great deal from one year to another.

Figure 3 provides some further information about the characteristics of Member States as far as international
concentration activities are concerned. The net balance index has been calculated for each Member State as
the differcnce between the number of cross-border deals! in which firms of that country appear as targeted
from abroad and as bidders in extra-EC operations, divided by the total number of internarional deals for that
country. Only five countries appear with a negative balance, i.e. as countries whose firms are more often
bidders acquiring firms in other EC or non-EC countrics than targeted by foreign firms. Ireland and the UK
have the most negarive balance followed by Denmark, France and The Netherlands. On the other hand,
Portugal, Spain, Greece, Belgium and Germany, followed by ltaly have a positive net balance in the number
of operations involving firms from outside their national borders.

Figure 3 also includes an openness index. This index measures the relative importance of cross-border
concentrative activity in one country compared with the number of national deals. [t is calculated as the
difference between all international deals and national operations, divided by the sum of both. Small countries
such as Luxemboutg, Portugal, Greece and lreland tend to be very open as onc would have expected, while
large countries such as Germany tend to be less open. However, it is interesting to notice some exceptions. In
particular, Denmark has a negative index which shows that internal concentrative activity is very important
relative to international operations, It is also interesting te note that France has a negative index but very
small in absolutc terms {as compared with ftaly for instance), which shows a certain balance between the
number of cross-border and naticnal deals involving French firms. Among the countries with positive net
balances and openness indexes, thete are some important differences. For instance, the net balance is
approximately the same in Spain and Portugal. However, the openness index in Spain is less than half of the
Portuguese index, which shows a much more important concentrative activity of domestic nature in Spain
than in Portugal.

Distribution of concentrative operations by bid-value intervals
and bid type

33. The Amdata database does not provide information on the turnover of the companies involved in
concentrations as the DOME database did. Therefore, it is not possible to give an account of the size of
the companies involved in the operations. Nonetheless, Amdata provides certain information which can
give us an idea about the size distribution of the operations thomselves instead of the size of the firms
invalved, Amdata gives information of the value of the bid in each deal. However, as Table 7 shows,
there is a large percentage of operations for which the bid value remains unknown. The bid value is given
for only one third of the roral numbct of operations involving European firms {i.e. national and
Community deals plus operations involving a Eurepean and a non-EC firm). The percentage of missing
bid values is not the same for all the sectors. This problem is worse in intra-EC operations in the
construction scctor, where the bid value is known in approximately only one out of six operations. On
the other hand, the problem is a minor one in EC/non-EC deals in the energy and water sector where the
bid value is not known for only 13 of a total of 34 operations.

Intra-EC operations are usually of smaller dimension than these involving EC firms and firms from third
countries. For instance, in general manufacturing 5% of intra-EC deals had bid values below ECU
10 million while that percentage was 43% in the case of EC/non-EC operations, However, 56% of
EC/non-EC deals in that sector had bid values between ECU 10 and 500 million, and 34% of intra-EC
operations were included in the same bid-value interval, Nonetheless, there were 2 intra-EC operations
with bid values of more than ECU 200 million.

The distribution of the size of the deals by secter of activity and by bid value intervals shows some
interesting facts. The energy and water sector has a high average size of operations. In the case of
intra-EC deals, 31% of all operations for which figures are available had bid values above ECU
200 million. In the EC/non-EC case, that percentage goes up to 38% with three deals having bid values of
more than ECU 900 million. The chemicals and extractive sectors alse had bid values grearer than the
average ones. Forry-seven operations of extra-EC dimension had bid values above ECU 50 million and

1 Both of EC and non-EC nature, but excluding national aperations.
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scven deals exceeded the ECU 500 million barrier. The financial sector, metal and engineering and general
manufacturing are next more important in terms of in average size of deals.

Table & gives the distribution of concentrative operations (excluding joint ventures and minority
participations as in the previous tables) by type of operation. Public bids identify deals in which any
acquirec is quoted on a steck exchange anywhere in the world. The private acquisinions category includes
any transactioh where the acquiree is not quoted on a stock exchange and the transaction does not fall
into any other category. Management buy-cuts are those operations in which the acquiror is identified as
being owned, partly or in total, by members of the management of the company being acquired.
Divestments are dchned by Amdata as acquisitions with a divesting company registered in the Unired
Kingdom. Finally, reverse takeovers account for operations in which a stock cxchange quoted company
buys 2 non-quoted company and the issue of shatcs as consideration results in the non quoted company
taking control of the quoted company. !

TABLE 7

Distribution by bid-value intervals and sector of activity of concentrations — 1992/93
Bid value ";:‘::;“ngu millions N value| < 10M | < som | < 1008 | < 2000 | < s00m | < 900m | Over | Tocals
Agriculture intra EC 7 6 1 0 0 0 o o 14
EC/non EC 6 1 1 0 0 0 0 o 8
Energy & Water intra EC kY| 8 3 0 4 1 0 0 47
EC/non EC 13 5 b 3 4 1 0 3 34
Mins/Chemicals intra EC 187 56 30 9 h] 2 0 0 288
EC/mon EC 102 15 25 10 5 [ a 1 164
Mertal/Eng./Cars intra EC 466 151 52 12 3 2 1 0] 687
EC/non EC 171 36 31 10 4 1 1 0 2354
Manufacturing mmtra EC 60C 144 59 9 5 4 ] 2 823
EC/non EC 136 29 24 11 8 9 i 1 238
Coanstruction intra EC 38 16 5 2 [ G 0 0 121
EC/non EC 10 4 1 2 G [H] 0 0 17
Distrib./Hotels intra EC 398 138 54 9 [ 4 2 1 612
EC/mon EC 130 27 18 1 2 0 0 ad 185
Transport/Comm. intra EC 129 24 13 3 1 1 0 0 171
EC/nen EC 33 G 5 3 0 0 0 0 52
Bank/Fin_/Insur. intra EC 469 143 59 24 25 6 2 o 728
EC/non EC 126 28 21 8 4 4 0 0 17
Other services intra EC 97 32 15 2 1 5 0 0 147
EC/non EC 28 ] 7 3 1 0 aJ { 47
Totals | 3 259 879 429 128 78 41 [3 8 |4828

Sowrce: Amdaca.

! Amdara includes “stracegic alliances® {minority) stakes and ‘demergers’ as additional categorics which do not fall under the
majority acquisition general heading. Minoriry stakes are presenred in the next scction.
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TABLE &

Distribution of operations by bid type and sector of activity — 1992/93

Bid type Public bids Private Management Divestments Reverse Torals
acquisitions buy curs takeovers
ingea EC/ mtra jRw) intra EC/ intra EC/ ingra ECY intra EC

Target SIC EC lnon EC] EC lnon EC| EC [ron BEC| EC |non ECj EC |non EC| EC |non EC
Agriculture 1 o 9 4 1 1 3 1 0 0 14 8
Energy & Water s 3 38 24 0 0 4 7 0 0 47 34
Minerals/Chemicals 12 12 209 133 30 3 37 16 0 0 288 184
Metal/Engineet- '
ing/Cars 17 5 492 230 117 3 61 16 ] 0 687 254
Manufacturing 29 3 617  214| 97 2z 80 1% 0 0 823 238
Censtruction 1 1 94 15] 19 1 7 0 0 0 121 17
Distribution/Hotels 17 8 457 156} 65 0 63 20 0 1 612 185
Transport/Com-
municaticn 2 3 140 451 20 1 9 3 0 0 171 52
Bank/Finance/
Insurance 60 9 5§32 156| 80 2 55 23 1 1 728 191
Orther services 3 4 107 37| 18 0 21 6 4] 0 147 47

Totals 147 48 | 2705 1016} 445 13 40 11 1 2 3638 119G

Source: Amdata.

Table 8 shows thar private acquisitions are, by far, the most frequent type of operation with 3 821 deals
out of 4828 intra-EC and EC/non-EC operations. They are particularly frequent in EC/non-EC operations
as only 184 deals of extra EC concentration activitics belong to other categories. On the other hand,
reverse takeovers are very seldom found with only three cases registered in 1992/93. Management buy-outs
were relatively frequent in the intra-EC group with more than 12% of the total number of deals. Most of
the 184 cases of the extra-Community deals were concentrated in the divestments categoty. Those deals
were relatively frequent in the distribution and financial sectors. Public bids of intra-EC dimension were
particularly impoettant in the banking, finance and insurance sector with 60 operations.

As can be scen, Amdata allows for a much mote detailed bid type classification than DOME, which had
mergers and majority acquisitions, minority acquisitions and joint ventutes as the only three types of
operations. [t is worthwhile noticing thar Amdara does not include a separate category for mergers, Even
in the case of two companies that mcige into a new one, disappearing as the entities originally in
existence, Amdata does not include a separate category for mergers. [f two companies that merge into a
new one, disappearing as the entities originally in existence, Amdata identities at least one of the
companies as having some control or priority over one or the others, just as in a takeover Of in a majority
acquisition. In terms of this database, there is always {at leasr) one bidder and one target company.!
Besides, it is this accounting method, which allowed us to make the geographic analysis of flows of
cancentrative activities based on the nationality of the bidder and target companies.

1 Although this may be difficult at times, and thercfore questionable, it is also true that the number of ‘pure’ mergers is
proportionately very small.

COMP. REP. EC 1983



€661 23 "d3d dWOD

TABLE Y

Bidder and targer nationalitics of minority acquisitions — 1992/93

Target nationaliey - | West- Larin | East-
T Bfocfo e e | FJmf o | ]m| e | ok | ro [SAK]Snd . o [ Ame em | other | Tout froTaL
Bidder nationality L 0 e ropa| P | rica |Europe

Belgium gl ol 1y 0| o] 1] o)y of el 1] of of 11 0 1
Denmark oj14| of of 11 of of of of o o] o 15) ol 2| o} o o 1| o] 3| 18
Germany o] o] 11 o] 21 0og o] 2] o 1 O 3 19] 1 2] 5 310 i ol12] 31
Spain 0j oy 1) 015y o) ol ojo] ol 1| of ] t)] o]l o]l ol o] o]l o) 1] 18
France 1 1 |l O 3177 o] s 1 0 1 1] 93 4| 0o 3| 2| 3 1 1114|107
Ireland 11 1] 0ol 0] 0f of 1{ ol ol o] of 0 1] 0] 1] 0] 0] o] 0] 2 5
Italy 0l 0p 04 0 3| 2( o]41| of of o] of 46] 0| o) 11 o of 1| 1| 3[ 49
Luxembourg 11 0) 0l o] o ol o] ol ¢ of 0F 0 1 1
Netherlands 3ol 0y of of 1) O0f 1] o|15] 1| o 2] ol o o] o] 1 1] 0| 2| 23
United Kingdom 0 0 0 0 3 5 0 3 0 3 0] 14 28] 3 1 4] 3 1 0 4] 12 41
Total intra EC 4] 16| 1& 0]271 8 1] 52 1120 3] 18| 254| 10 5|10 4 5 5 6149 | 304
USA & Canada 1 0 2 0 0 5 0 2 a 1 1 2 14
Scandinavia 0 1] ¢of 0 1 o] ¢ 1 0 1 ol 1 5
Westerm Europe 1 111 o] 1| 3106 1] o 1] 0] 1| 10
Far East 0fy 01 of 0 2 1 o]l 0fF O 1 o] 3 7
Middle East 01 01 1| 0fp 0o 0] of o] o] 0 o] 0O 1
Eastern Europe oy aj ol ol oy t]lo]ofof 1] o] o 2
International oj ol o] ol t] of o] 1] o) o] ol 1 3
Total Rest of Waorld 21 2|1 4| 0| S|} o) S| of 5] 1] 81 42
TOTAL EC + Rest of
World 16 | 18 | 20 G| 32]9% 1] 57 1] 25 41 26 | 295
Source: Amdata,
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Minority acquisitions and joint ventures

34. Tables 1 and 9 give information on the evelution of minority acquisitions! during last year in
comparison with the 1987/88 to 1991/92 period. Contrary to what happened with mergers and majority
acquisitions, the purchase of minortity stakes has not fallen very drastically with respect to 1991/92 figures.
National operations and EC international operations grew relative to the 1991/92 figures. The evolution
was telatively similar in manufacturing and services. The number of operatians of this type experienced
some increase in metal, engineering and cars and in the financial sectors and other services. The highest
concentration of minority acquisitions took place in the banking, insurance and financial scctor with 80
naticnal operations and 39 cross-border deals involving EC companies. This high level of activity was
already present in the previous years, although the incomplete time coverage of these types of deals by
Amdata before 1990/91 does not allow us to make long term comparisons.

Table 9 gives a summary of international activity of minority acquisitions involving EC firms, Intra-EC
deals were much more abundant than deals involving firms from outside the EC. France was the country
with the highest number of national operations in 1992/93 followed by lraly. In the United Kingdom and
Germany, two countries with very high levels of concentration activities in terms of majority acquisitions,
the number of minority acquisitions was quite small.

France was also the main biddcr nationality in cross-border operations of this kind, with 16 intra-European
operations and 14 deals with firms from non-EC countries. France was also targered very often for this
type of operations by other firms from both inside and outside the EC (19 cases), It is also worthwhile
noticing that Spain, with 17 international operations, was another frequent target nationality. ltaly was
third with 16 operations.

The data for joint ventures are limited to those contained in Table 1. These data have been kindly
submitted by KPMG, These time series include figures of three types of agreements:

{a} Agreements berween two of more companies, hot being subsidiarics of the same parent company, to
set up something new. This could be a new company, the development of an cilfield or whatever as
long as they start sotnething new and independent.

{b) Agreements creating a consortium which will make acquisitions or develop goods or services on a
permanent or long-term basis,

fc) Agteements by which two separatc companies merge some of their subsidiaries.

This implies that the categories included in Table 1 under different headings are not completely mutually
exclusive. Furthermore, it must be borne in mind that joint ventures are counted every time one company
goes across the border. This means that if a joint venture is being formed by three companies of which
two companies ate going cross-border, the operation is counted twice.

The KPMG darabase does not include information concerning national joint ventures as we indicared
before. Moreover, the EC/non-EC deals are counted without making reference to bidder or targer
nationality of the firms, given that this is more difficult or even sometimes impossible ta establish in this
kind of operation,

Table 1 shows that the number of intra-EC joint ventures in manufacturing increased considetably during
last year but it was still below the 1991/92 figure. However, EC/non-EC deals in manufacturing continued
their decreasing tendency started in 1991792, It is worthwhile noticing thar joint ventures in manufacturing
between EC and non-EC firms are much motc frequent that intra-EC operations. The metal, engineering
and car sector contained most of the intra and extra Community joint ventures in manufacturing, followed
by minerals and chemicals and general manufacturing.

The evolution in the secvice sector was more uniform with decreases in alt types of deals. The number of
joint ventures of an intra-Community nature has been reduced to one third of the 1991/92 figure in the
service sector. The decrease has been also constant although less dramatic in the EC/non-EC area.

Most of the opetations of this kind are found in banking, insurance and financial services with 85 joint
ventures involving EC firms created in 1992/93, Tt is also important to take note of the high level of
activity in the creation of joint ventures registered by KPMG outside the EC.

' Amdata dofines minority acquisitions or stakes as operations in which the acquiror does not own more than 50% of the
acquirce. The thresholds for inclusion are sither that the size of the stake being acquired is greater than 30% or if less, the
transaction value is grearer than UKL 10 million.
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B — THE 1993 STUDIES PROGRAMME

35 During 1993, cight studies were commissioned by DG IV. One of these studies entitled *Analysis of
technical and economic problems concerning the application of competition rules to the electricity sector’ is
intended for publication. Two studies will not be pul;?ishcd. The first one of them deals with price differentials
for consumer elecrronics goods. The second one examines the issue of cross-subsidies. Five confidential studies
were commissioned last year. These studies have been instrumental for the internal work of DG IV. Given the
confidential nature of these studies, we cannot present an abstract of their findings in this section.

Summary of studies intended for publication

Analysis of technical and economic problems concerning the application of
competition rules to the electricity sector

36.  The study, comprising four chapters, looks at the problem of price discrimination in the electricity secror,
The first chapter analyses the probliem on the basis of a methodological approach which determines the
structure of the rest 03' the report, The second chapter looks ar the various types of goods and services in
respect of which price discrimination may be practised; it also sets ont the cost concepts that may be applied
in analysing discrimination. The third chapter looks at price discrimination from the cost angle. The Fourth
chapter examines how price discrimination can be explained in terms of normal economic behaviour or may
be justified in regulated behaviout.

The first chaprer analyses the problem of price discrimination in the electricity sector. The three types of
diserimination usually idemifies in economic theory are presented. It is concluded thar zll three are relevant
to an analysis of the electricity sector. The chapter also draws a distinction between the regnlated and
nen-regulated markets; it argues that, while the regulated market is at present the natural framework for
examining discrimination issues in the elecricity sector, there is also a need 1o look ar any disceiminatory
practices resulting from normal economic behaviour, Such practices are a function of the type of competition
prevailing on the market. The electricity sector is, from this point of view and in present circumstances,
relatively simple to deal with since the typical situation is that of a monopoly. There are various possible
reasons for the discriminatary practices obtaining on the regulated markets. Ameng such practices, it is
necessary to draw a distinction, as explicitly recognized in US regulatory practice, ietween justified and
unjustified discriminacion, Justification is based on an improvement in economic efficiency, and any
discrimination that does not bring about any such improvement is regarded as unjustified. Applying those
concepts, the study of discrimination can thus be broken down into five topics, each invelving a particular
characterization of discriminatory practices. The first topic relates to the legal characterization of discrimination,
which might be different from the characterization usually applied in economics. This law-related topic is not
dealt with in the report. The second topic is the economic characterization of discriminatory practice in the
electricity sector. Such characterization calls for a definirion of the goods and their variants and of the cost
concepts applied. The third and fourth topies relate to the characrerization of discrimination resulting from
normal economic behaviour and from reguTated behaviour respectively. As far as the fourth topic is concerned,
the question of the level of discrimination that can be justified by an improvement in economic efficiency is of
particular importance. The fifth and final topic is the numerical characterizarion of the impact of discrimination
in terms of economic efficiency (measured by a welfare function). By definition, this question involves
case-by-case studies and cannort be dealt with here. It is concluded, hawever, thar it should be possible for
such studies to be carried out successfully in the electricity sector as long as one remains within the framework
of normal economic behaviour under a monopoly and within the framework of regulated behaviour.

The second chapter defines the market within which questions of discrimination and the cost concepts
applicable for the purposes of the analysis are to be stuaied. So as to avoid any technical or mathemarical
discussion, the analysis is based exclusively on examples, It is important to note thar, in most cases
(interruptibility defined in terms of power and energy being an exception), this does not restrict the general
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validity of the concepts. The conceprs presented here on the basis of examples may be extended to actual cases
applying appropriate calculation toels, The relevant market is defined as that for the supply of electricity and
for electricity transmission services. Such supply and services are marketed in different variants, They may
vary in terms of geographical location, volume, regularity and interruptibilicy. They may be combined {supply
including generation and transmission) or separate {transmission service separate from generation). Various
cost concepts may be applied in attempting to justify price differences. The concepts of allocated, incremental
and marginal costs are presented,

The third chapter deals with the economic characterization of discrimination, While the concept does not
pose too many difficulties for the stylized models that are usual in economic theory, application difficulties
emerge once reference has to be made to real costs. The analysis is presented in terms of the different variants
of supply and services established in Chapter 2. It makes use of the cost concepts introduced in that chaprer.
It is evident that conclusions as to the existence of discrimination may differ widely depending on the context
within which the transactions have been concluded and depending on the cost concepts applied. Marginal
costs lend themselves least well to the practice of discrimination. However, they raise questions of practical
implementation, are sometimes difficult to interpret and are, in any event, difficulr to verify. Incremental costs
avoid some of these difficulties but introduce degrees of freedom that may be exploited for the purposes of
discrimination. The characterization of discrimination thus poses questions as to the application of uniform
cost-assessment methods. A minimum requirement is that any undertaking justifying price differentiation
through incremental cost differences should he asked to demonstrate that it is applying a cost-calculation
approach that is properly formalized and applied in a non-discriminatory manner to its various transactions.
& better solution is to standardize the caleulation of incremental cost at national or Community level, These
remarks apply to an even greater extent to allocated costs. By definition, allocated casts lend themselves more
easily to discriminatoty practices. Unless it can be validated on the basis of other approaches {marginal or
incremental cost}, justification of price differences by differences in allocated costs is not economically sound.
However, allocated costs de have a major advantage in thar they are the most easily verifiable on the basis of
accounting information. Here too, a minimum requirement seems to be that any justification of price
differences based on differences in allocated costs should derive from a formalized procedure applied in a
non-discriminatoty manner. The idea! sitnation would be for cost-allocation procedures to be standardized to
some extent as between undertakings in the member countries.

The fourth chapter looks at the characterization of discriminarion resulting from normal economic behaviour
and regulated behaviour. Normal economic behaviour covers a vast range of otential discrimination, In
practice, if recourse 10 normal economic behaviour is not to be used to explain practically any type of
discriminarion, it is important to characterize, both legally and through statistical assessments o? welfare,
discrimination which, although compatible with normal economic behaviour, constitutes an abuse of a
dominant position. The concept of excessive prices could considerably facilitate such characterization.

Similarly, regulated behaviour may cover a vast range of discriminatory practices. Here again, it seems essential
to be able to characterize either legally or through statistical assessments of welfare regulatory requirements
that may he acceptable. Within such acceptable regularory requirements, discriminatary practices must be
justiﬁab ¢ in terms of economic efficiency. This may be partially achieved on the basis of non-statistical
analyses.

Summary of studies not intended for publication

Study on consumer electronics prices

37. 'This study was carried out by the International Economics Research Centre of the University of Sussex
{United Kingdom). The study was a combination of data sources to compare EC prices of several consumer
electronics products: CD players, colour TV sets, video cameras and video cassette recorders. The main
conclusion of the study is tﬁat there are significant price differences for some individual products from market
to market and that certain EC markets seem to have markedly higher prices than other markets. On the other
hand, prices seemed to display considerable convergence on average if one considers only France, Germany
and the United Kingdom. Although the study is not a complete survey, it presents an illustration of price
differences and the problems of measuring them.
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The study covers the United Kingdom, France and Germany quite extensively and it also includes information
on certain European countries: the Netherlands, Denmark, Belgium, Spain, Greece and Ttaly as well as Japan,

In the United Kingdom, France and Germany, it was nor easy to find evidence of significant price variations
(VAT included) for those products for which identical models were on sale in scveraFcounrries. However, for
some models, prices differed significantly across these three countries, Some of the evidence suggests that for
radio cassette players, prices were higher in France than in the other two countries, Exchange rates in autumn
1992 raised French prices to more aran 20% above UK prices.

The relative similarity in prices among these three Member States did not extend to the whole Communiry.

In Italy, Greece, Denmark and (to a lesser extent) Spain, prices were often significantly higher than in France,
Germany and the United Kingdom. Denmark for instance shows prices 50% higher for VCRs, radio cassette
players and TV sers, although Danish VAT rates are as proportionally high.

Within this pattern, at the level of average prices, there were a number of individual differences for some
models. Price differentials emerged at the brand level, For instance, some brands appeared to be relatively
more expensive in certain markets even where the general level of prices in those markers might not have been
exceptional.

Very crude sampling of prices in the Japanese market did not appear ac first sight to indicate that many EC
items were dearer in Japan than in the EC.

The study has also pointed out some technical prablems establishing price comparisons. For instance, technical
differences were rife in all products except pure audio, and since identical models were not always available,
the exact price equivalencies were not casy to establish. Moreover, differences on guarantee terms added
further complications. Alse, figures for average differences between markets will be very sensitive to the
sampling approach and the methad of averaging,

Cost allocation and cross-subsidies

38. The study examines the issue of cross subsidies berween different activities within one enterprise and
which have consequences for competition policy.

Cross subsidies, within an enterprise, can arise where costs are common to two or more activities. The
allocation of such costs between these activities can have an influence on the process of competition. $imilarly,
cross subsidies can arise in the contexr of monopoly power. In such circumstances a monopaolist who also
operates in a competitive market may be able to absorb some of the costs of the latter in the monopoly sector
and so distorc competition in the competitive sector, A monopolist can also be in a position where there are
substantial commen costs.

These matters are of particular interest to competition authorities especially where exclusive rights are being
withdrawn from monopolists, ellowing for competitive entry to previously closed markets.

When a monopolist cross subsidises competitive activities from monopoly activities there is a clear problem
for competition policy. However, the existence of comman costs resulting from shared assets can give rise to
productivity gains. Nevertheless, competition issues can ensue where thate is an inappropriate allocation of
<OStS,

39, The study examines three methods for the allocation of costs in these circumstances. Thase three methods
are: fully distributed cost, incremental cost, and stand alone cost allocation, each of which can be used to
identify cross subsidies. Each of these methods is sensitive to bases on which they are made. Typically
enterprises make choices between these three methods and much depends upon the information they wish to
generate, the market context of enterprise concerned and the regulatory environment.

40. State-owned netwotk frequently have weak cost accounting systems. This situation will change as
markets are liberalized, When such a State enterprise is privatized the accounting for cross-subsidy issue
becomes mote important as the enterprise seeks to eliminate any redistributional cross-subsidy or uses cross
subsidies as a barrier to entry. In some instances this type of enterprise has accounting systems imposed upon
them by a national regulatory authority,
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41, The study emphasizes the link between pricing principles and accounsing systems for common costs and
cross-subsidies in networks. This is especially the case where constraints have been imposed on pricing e.g.
‘universality’, ‘affordable prices’ or ‘geographic averaging’. The study recognizes, in these circumstances, the
possibility of contradictions where such networks face competitive new entrants.

42. The study demonstrates the importance of the cross-subsidy and cost allocation issue to the single
market. Economic integrarion could be influenced by the response to these issues in sectors such as energy and
telecommunications. Consequently, tackling these issues is deemed to be an important policy issue.

43. Some possible policy solutions to the accounting and cross-subsidy problems are suggested and examined.
Structural separation of the relevant activities would provide a solution but at the cost of lost economies of
scope. Equally, the detailed regulation of accounting systems would offer a solution but again this would
impose costs on the economy.

44. The results of the study suggest that the best policy would be to resort to broad statements of principle
and to place upon the enterprises concerned the obligation to maintain management accounting records of a
nature sufficient to enable it ro demonstrare that its conduet does not infringe these principles. The study
argues that cnce these broad principles have been established, they should be supported by & survey of
allocation methodologies in place, by the further development of the ‘marker economy investor principle” and
by the application of the competition rules.

Confidential studies

Study of the restructuring plan for cthe Spanish integrared steel company CSI.
Study of the restructuring plan for the Spanish special steels company Sidenor.
Study of the shipbuilding marker 1993,

Planned capacity reductions in former GDR shipyard.

Examen des pratiques de la gestion collective des droits afférents a la cablodistribution en Belgique.
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C — STATISTICAL NOTE ON CONCENTRATION OPERATIONS
NOTIFIED UNDER COUNCIL REGULATION (EEC) No 4064/89

1 — Introduction

45.  Council Regulation (EEC) No 4064/8% on the control of concentrations entered into force in September
1990. In line with the practice established by the two previcus competition reports the Commission has
prepared a detailed statistical analysis of the cases dealt with in the application of the Regulation to September
1993. For the purposes of consistency the same methodology as used last year has bccneﬁ)l]ow:d.

46. The tables presented below give a statistical description of the cases classified according to the type of
concentration, the geographic dimension, the economic sectors involved and the nationality of the Firms
CD“CerﬂCd-

47, Cases officially notified to the Commission but not falling within the scope of the Regulation have been
excluded. Cancelled or withdrawn notifications have also been omitted.

48. The cases have been grouped into three petiods of time {1990/91, 1991792 and 1992/93}. Each group
covers notifications {or decisions) made in the period from 21 Scprember to 20 September of the following
year. This grouping, which is detcrmined by the date of entry into force of the Regulation, does not coincide
exactly witi the periods used in part A of this annex.

2 — Type of operation and geographic dimension of
the concentrations (Table 1)

45. Table 1 shows the breakdown of the operations that tock place in 1990/91, 1991/92 and 1992/93 by type
of operation and by geographic dimension.

50.  There are six diffcrent types of concentrarion. *Majority acquisitions’ represents cases where one of more
undertzkings purchase securities or assets by contract or by other means, thereby acquiring direct or indirect
control of the whole or parts of one or more undertakings. However, those cases where the acquisition takes
place under the form of a public offer for the securities of the acquired company have been excluded from the
‘majority acquisitions” heading. Public-bid cases have been further divided into those in which the bid has
been contested by the acquired firm and those in which the bid was commonly agreed. The group *Others’
includes a cross-shareholding deal in both 1990/91 and 1992/93 and one demerger case in 1991792,

51.  With respect to geographic dimension, the same four groupings as last year have been used: national
deals, which are those involving two or more companies from the same country {nor necessarily a Member
Stare), operations of Community dimension which are those involving companies of at least two different
Member States, the third category which includes deals between at least one Community company and at least
onc company from a non-Member State and lastly, extra Community deals which involve only companies
from at least two different non-EC countries without the patticipation of any company from any Member
State,

52, In 1992/93 the total number of cases falling under the Regulation was somewhat down on the total in
the previous year {52 compared 57 cases}. This is perhaps not surprising in the less positive economic climate,
currently prevailing.
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53. Joint ventures and the acquisition of a majority holding were again by far the most common cype of
concentrations and represented respectively S1% and 35% of toral cases notified in 1992/93, It would appear
that the marked increase in the percentage of joint venture cases that occurred in 1991/92 compared to 1980/91
{49% cotnpared 32%) has now stabilized at a level of around 50% of al) cases, since the 1992/93 figure shows
only a marginal increase {ie. §1%), For the other types of concentration, namely agreed and contested public
bids, mergers and other, the number of cases remains small and is comparabrc to the position in previous
years.

54, With regard to the geographic dimension of the operations, the most remarkable feature of this year’s
statistics wou?d seem to be the substantial increase in operations of a pure Community dimension not involving
nen-EC companies. In 1991/92, these operations represented 33% of the total but in 1992/93 this rose to over
half of the total (51%). This is an indicator of increasing cross-border integration within the Community. The
counterpatt to the increase in purely Community operations was a strong decrease in the number of deals
concerning Community and non-EC companies. The total number of such operations fell from 20 in 1991/92
to only 10 in 1992/93.

3 — Economic sectors of the operations {Table 2)

55, Notified cases are classified by NACE code of the main economic activiry of the concenrration resulting
from the operation. This sectoria) breakdown is further analysed by the geographic dimension of the
concentration.

$6. 1In 1992/93 there was a larger number of cases in the service sector compared to manufacturing as a
whale. This reverses the position observed in the two previous years. While manufacturing activities, namely
the broad categories 1, 2 and 3 of the NACE classification, accounted for 62% and 58% of rotal operations in
1990791 and 1991/92 respectively, these classifications accounted for less than half of all operations notified
(23 deals corresponding to 4%} in 1992/93. The increase in activities in the service sectar is largely explained
by the sharp rise in the number of aperations in real estate, computer and professional services, as well as the
maintained high number of concentrations in transport, community and financial services. In 1992/93 there
were nine cases in the former sector compared 1o only three in the previous year, whereas the later was the
sector with the highest number of operations in 1992/93 and experienced a total of 13 cases,

4 — Operations by nationality of the companies involved {Table 3)

57. Table 3 includes information regarding the nationality of the firms involved in the operations. Given
that two or more companies of the same or different national origin can be involved in the same deal, this
information can be presented in different ways. To simplify the analysis and facilitate a compatison over the
last three years, a breakdown by nationality of the companies involved in the operations falling under the
Regulation is presented in Table 3. Countries are ranked according to the frequency of companics with the
corresponding nationality and are divided in two groups : Member States and non-Member States,

$8. As can be expected on general grounds, there is a relatively strong correlation between frequency of
company nationality and the economic size of the corresponding country. The five larger Member States head
the list for EC countries and the United States has the greatest number of mentiens for non-EC countries.

59, In 1992/93, as was the case in 1990/91 and 1991/92, France, Germany and the United Kingdom had the
largest number of cases. French companies were again particularly active in metgers and acquisitions in
1992/93 and over the three years they have the largest number of mentions (80 mentions) compared to United
Kingdom (64 mentions) and Germany {59 mentions). Italian and Spanish companies figure less strangly in the
list in 1992/93 compared to 1991/92'(8 and 5 mentions respectively compared to 16 and 11 for the previous
year). Companies from the Netherlands were relatively more active in 1992/%3 with 8 mentions compared to
only 3 in 1990/91 and 1991/92.
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5 — Analysis of cases leading to a decision under Article 8(2} or
Article 8(3) (Table 4)

60. Table 4 provides detailed information on the individual decisions taken under Article 8(2) and 8(3) of
the Regulation. Although most of the notified cases falling under the scope of the Regulavion are cleared with
the usual one-month deadline by means of an Article 6{1)(b) decision, where the proposed operation raises
serious doubts with regard to its compatibility with the common market, the Commission will open a more
exhaustive second stage of analysis by means of an Article 6(1)(c) decision. This procedure is noemally1
terminated by means of an Article 8(2) or Article 8(3) decision.

61. The number of cases feading to an Article 8 decision are relatively few in number to allow a farge number
of general conclusions to be drawn, Nevertheless, the number of cases leading to second stage pruceedinﬁs
appears ta be relatively stable at about 4 cases a year (4 in 90/91, 3 in 91/92 and 4 in 92/93). This corresponds
to somewhar less than 10 % of all cases falling under the Regulation. However, it should be noted thar these
statistics only take account of cases closed within the year under review and that towards the end of the year
1992/93, the Commission opened second stage proceedings in three other cases which will appear in the
stafistics for 1993/94,

62. Examination of the individual decisions in Table 4 show that relatively few cases involve joint ventures
{only 2 out of 11 cases) and that with one exceprion all cases involved the manufactucing sectoe.

! This was in fact the rule for al! bur ene operation. This operation concerned case No 1V/M.238 —
Siemens/Philips, where the parties withdrew tfwir notificarion after the Commission had decided to initiate
second stage proceedings.
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TABLE 1

Operations by rype of concentration and geographic dimension

1990/91 1991/92 1932/93
Type of concentration A B c]bD Total A B cl]D Tortal A B c| D Toral

Acquisition of majority holding S|t 8|2 26 6| 6] 2|1 22 a|le]7¢t0 19
Agreed public bid 0 o] 1] 1 2 0] 21 1] 0 3 1]1]0]1 3
Contested public bid o] o] 111 2 pl ol 1|0 1 olofolo i}
Joint venture/Control 2 71 5§ 1 15 3110 9| 6 28 5115 4] 2 26
Merger 0 o1 o)1 1 1l 6] 01 2 111100 2
Other 0 o] 110 1 0| 1| 010 1
Cross shareholding —t—=l=-1-! — |=-==—}—=1—| — 0| 0] 0] 1 1
Acquisition of minarity — === — | ==1—|=1 — 11 6] 0o 0 1

Total 7118 | 16 [} 47 10119120 8 57 11|26 |11 4 52

A=national, Be=Ci ity, C=C
Source: MTF Database.

ity plus non-EC, Dmextra-Community.
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TABLE 2

Operations by economic sector and geographic dimension

195051 1991/92 1992/93
NACE code A B C D Tatal A B C D Total A B C D Total
1. Food, textiles and clothing 2 i 210 5 o] 21 1] 1 4 [¢] 1 i1 5
2. Wood, paper, refining chemicals, meral 3 ¢l 111 1 3| st 713 18 sl 3l s|o 12
and machinery
3. Electrical and transport equipment, and furniture | 2 3|1 6] 2 13 21 2 5] 2 11 0] 5| 1]0 6
4, Public utilities and construction 0 1] o]0 1 1| of 0] 0 1 o 1] ¢ 0 1
5. Wholesale, trade, hotels and restaurants 0 41 1|0 5 21 81 1] 0 | o 5] 1] 0 [
6. Transport, communal and financial services D 3 0] 2 M 1 41 51 2 12 3 8] 0] 2 13
7. Real estate,.computeF services 0 0 5| o s 1 1 11 e 3 4 3 111 9
and professional services
8. Education and public health 0 0] ofo 0 of o] o]0 0 ol ol o 0 0
9. Community, social and personal services 0 0 111 2 o] o 01 O 0 o] o] 0] 0 0
Total 711816 6 47 1011912 8 57 11126 |11] 4 52

A=national, BauC

ity, C=C

Source: MTF Darabase.

ity plus non-EC, D=extra-Community.
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TABLE 3

Operations by nationality of the companies involved

1996/91 1991/92 1992/93 Total
France 27 23 30 80
United Kingdom is 31 i7 64
Germany 14 25 20 59
Italy 6 16 8 30
Spain 5 11 5 21
Netherlands 3 3 8 14
Belgium 1 5 4 10
Portugal — 1 3 4
Denmark 2 2 4
Ireland — — 1 1
Luxembourg — — 1 1
Greece — —_ — 0
USA 14 13 7 34
Sweden 3 12 2 17
Switzerland 5 [ [ 17
Japan 5 — 3 8
Canada 1 2 2 5
South Africa — 2 2 4
Kuwait —_ 2 — 2
Australia — 1 — 1
Austria —_ i —_ 1
Finland 1 — — 1
Hong Kong — 1 — i
New Zealand — — 1 1
Virgin Island — 1 — 1
Total companies 101 159 119
Total operations 47 57 52
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Breakdown of fina) decisions resulting from proceedings initiated under Article 6(1)(c) of Council Regulation 4064/89

TABLE 4

199019 1991/92 1992/93
Aticle 8(2) Article 8(2) Article 8(3) Article 8(2) Article 8(3)
decisions decisions decisions decisions decisions
With condition | With condition With condition | With condition With condition | With conditlon
No of cases 3 1 2 a 1 2 1 0
Type of Acquisition | Acquisition Agreed bid — Acquisition | Acguisition Joint —
opetation of of Contested bid of of venture/
majority (2} | majority majority | majority (1) contiol
Joint Merger (1)
venture/
control (1)
Geographical Nat. (1) Extra-EC Community —_ Community/ | National National —
Dimension Comm. (2) )] non-EC (1) Comm./
Community/ non-EC
non-EC (1}
NACE code 31 29 159 — 3s 211-247 272 —
321 55
Nationality of French/ Swedish/ Belgian/ — Canadian/ Dutcty German/ —
firms involved Halian Swiss French French/Ttalian| Dutch/Dutch | German
) English/
German/ American
German

NACE CODES
15¢ Mineral water.

29 Menufactucing of machinery and equipment N.E.C,

31 Manufacturing of elecirical machinery and apparatus N.E.C.
32 Manufacturing of radio, television snd communication equipment,

35 Manufacturing of other transport equipment,
55  Hotels and Restaurants.

211  Paper,

247 Manufacturing of nylon fibres,

272 Sieel wbes.

Source: M.T.F. Database.
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TABLE 5

Initiation of proceedings under Article 6{1){c}

1950451

1991/92

1992/93

No of cases

Type of aperation

Geographical

dimension

NACE codes

Nationality

5

Acquisition of majority
{4

Joint venture/Conrrol (1)

National (1}
Communiry (2)
Community/
non-Community {1}
Non-Community/
non-Communiry {1)

314 (2)
32

295
353

German/German
French/Iralian {2)
French/Canadian/Italian
Swiss/Swedish

4

Acquisition of majerity
)]

Joint venture/Control (1}
Agreed Bid (1)

Contested Bid (1)

National {1}
Community (1)
Communiry/
non-Community {2)

55

159
247
272

German/German
French/Belgian
Swiss/French
American/English

4

Acquisition of majority
1

Joint venture/Control (2)
Metger (1)

Naticnal (2}
Community (2)

211
241
261
272

German/German
Dutch/Dutch/Duech
German/French/Italian
English/Ttalian

159  Mineral warter,
211 Paper.
241  Potash preducts.

247 Manufacturing of nylon fibres.

261 Flat glass.
272 Stecl tobes.

285 Packaging machines and foodstufis.
314 Manufacturing of accumulators, cells and primary batteries.
353  Manufacturing of aircrafi and spacecrafr.
55 Horels and restaurants.
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Annex V — Competition law in the Member States

A — DEVELOPMENTS IN LEGISLATION AND CASE-LAW

Belgium

63. The main change in Belgian competition law is without any doubt the entry into foree on 1 April 1993
of the Act of 5§ August 1991 on the protection of economic competition. A number of implementing orders
were also made in the course of the year. The new Act supersedes the Act of 27 May 1960 on protecrion
against the abuse of econemic power, except chat the earlier Act continues o apply to pending cases.

The new Act is closely based on European competition law: it imposes a ban on restrictive agreements {with
provision for exemption), a ban on the abuse of dominant positions, and advance vetting of any merger which
exceeds certain thresholds stated in terms of turnover (BFR 1 billion} and market share (20%).

The merger control procedure is divided into two stages, and deadlines are tight, at one month from the
compulsory notification for the first stage, and 75 days for the second. Interim measures, which can be taken
only in cases of restrictive agreements or abuse of a dominant position, are also subject to short deadlines.

The most imporeant of the implementing orders made are concerned with procedure, with applications for
negative clearance, exemption of both (which must be made on a ser form) and with the notification of
mergers {likewise on a set form, closely based on the Community form CO).

64. There are five bodies involved in the application of the Act.

Thete is a Competition Office {Dienst/Service) which is to examine cases. It has extensive powers of inguiry:
it may request information and carry out searches, and obstruction of its investigations is subject to penalties.

The Campetition Council forms a court of administrative law, consisting of six professional judges and six
specialists in competition matters; it is to decide individual cases and to deliver opinions on legislation
proposed by the Minister for Economic Affairs. Its President has power to rule on applications for interim
measures and to order parties to provide information.

The Brussels Court of Appeal is to hear appeals against decisions of the Council or its President. The lawcourrs
can seek preliminary rulings from the Brussels Court of Appeal on guestions arising in cases before cthem,

The Competition Comtnission is a joint advisory body.
Lastly, the Minister for Economic Affairs is empowered to make orders granting block exemptions for stated
categories of agreement.

65. Both formal and substantial infringements of the Act are subject to administrarive fines of up to 10% of
turn-over, and periodic penalty payments of up to BFR 250 000 per day.

66. The cases pending on 31 December 1993 were as follows:

{iy mergers:
30 notifications
24 decisions by the Competition Council; no merger or rakeaver was prohibited in 1993.

{ii) applications for negarive clearance or exemption:
3 notifications
1 decision by the Competition Council.

fiii} complaints:
5 cases
1 complaint was withdrawn.
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{iv] applications for interitn measures:
1 application
1 decision by the President of the Comperitien Council, ruling that the application was unfounded.

Denmark

67. The Competition Act, which entered into foree on 1 January 1990, was not amended in 1993, The Act is
based on the principle of supervision, unlike the EC competition rules, which are based on the principle of
prohibition.

The Minister for Industry has, however, set up a committee to draft 2 new, prohibition-based competition
bill, and to examine the advantages and disadvantages of the introduction of merger contral.

The committee’s brief is as follaws:

‘The committee is to draft a bill to show what shape might be taken by Danish competition legislation based
on the principle of prohibition, aleng the lines of competition rules of the EC Treaty, and in that connection
it is to consider, in particular:

{i} how ro secure an appropriate correlation between Danish competition legislation and the EC Treaty
competition rules;

{ii} how firms would stand under prohibition-based competition legislation, as compared with the current
rules;

{iii) the degree ro which transparency must form a tool of competition law under prohibition-based competition
legislation;

{iv) how, in competition legislation bascd on the principle of prohibition, regard can be had for the
circumstance that such legislation will presumably continue to extend to public and publicly-regulated
cnterprises;

{v) how prohibition-based competition lcgislation can be applied and enforced;

{vi} the impact of this change of principle on the competition authorities’ organization, powers, working
methods and resources.

The committee is also required to assess the advantages and disadvantages involved in the introduction of
merger control rules inte Danish competition law. In this connection the committee is required to consider
the criteria of size and the principles governing assessment in the light of the EC Merger Contrel Regulation
and of the large-scale mergers which have recently been a feature of the Danish economy.’

The commirtee is to complete its work in September 1994,

68. In 1993, the Competition Board published seven studies of various economic areas, including an
examination of mergers and takeovers in Danish business life. In addition the Board, proceeding on the basis
of an across-the-board analysis of competition in the professions which was carried out in 1992, ook action
in respect of a number of rules laid down by private and public authorities which restricted competition of
this kind. Where a rule was laid down by a public authoricy the course open to the Board is to raise the matter
with that authority, pointing cut the adverse restrictions on competition. The Competition Act requires that
the Board's letter be published.

Germany

69, The Law against Restraints of Competition (GWB) was amended twice during the period under review.

Under the Law on the implementation of the Agreement of 2 May 1992 establishing the European Ecenomic
Area (EEA Implementing Law; BGBL. 1, p. 512}, which enters into force on 1 January 1994, the scope of Article
97 of the GWB is widened to take in EEA competition marters. The amendment ro Article 97 is intended to
extend civil jurisdiction over competition matters to include civil acrions arising under Articles 33 and 54 of
the EEA Agreement. Exclusive jurisdiction is conferred in such cases, as it is in actions based on the GWB or
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on Articles 85 and 86 of the EC Treaty, on the Regional Courts and, on appeal, on the Competition Benches
of the Higher Regional Courts and of the Federal Court of Justice, I it transpires in the course of a civil actien
that preliminary questions to do with the application of Article 53 or Article 54 of the EEA Agreement require
claritication, the proceedings must be stayed until the authorities and courts with jurisdiction in competition
matters have given a ruling.

Under the Law on the reorganization of the railways (BGBL, |, p. 2378}, which enters into force on 1 January
1994, the saving clauses in the GWB concerning the German Federal Railways {Articles 44 and 99) are deleted.
The railways thus become subject without exception to the general rules of the GWB.

70, In April, the Federal Cartel Office prohibited the planned takeover of the Allison Transmission Division
of General Motors Corp., USA, by Zahnradfabrik Friedrichshafen AG (ZF}. If the deal had gonc ahead, ZF's
dominant pesition in the market for automatic gearboxes for lorries and buses over six tonnes and for
power-shift gearboxes would have been further strengthened. The partics’ combined market shares are far in
excess of 50%. The parties abandoned their plan after the US Justice Department had also taken steps against
it.

A further prohibition concerns the markets for infusion and dialysis solutions. The acquisition of Schiwa
GmbH, Glandorf, by Fresenius AG, Oberurscl, which had already been completed, led to a strengthening of
Fresenius’s existing dominant position. The firms have appcaled against the Federal Cartel Office’s decision.

The proposed merger between cooperatives Raiffeisen Hauptgenossenschaft Nord AG, Kiel, and Raiffeisen
Hauptgenossenschaft eG, Hannover, was likewisc prohibited. If the merger had gone zhead as planned, the
dotminant position of the first-named cooperative and its members in the acquisition of grain and oilseeds in
Schleswig-Holstein and Mecklenburg-Western Pomerania would have been further strengthened. One of the
partics has appealed against the decision to the courts.

Up tobthc end of November, the Federal Cartel Office had examined a total of 1 376 mergers and imposed
three bans,

It prohibited the extension of the activities of Duales System Deutschland GmbH (DSD) to include the disposal
of transport packaging on the ground that it was an unacceptable infringement of the prohibition on restrictive
practices laid down in Article 1 of the GWB. The order has become final fellowing withdrawal of the appeal.
DSD already has 2 monopoly on the market for the disposal of sales packaging, This restriction of competition
is tolerated by the Federal Cartel Officc because the legislator made provision for it in the Packaging Order as
a private-sector solution; this does not apply, however, to other waste disposal markets,

A record fine for an anti-competitive agreement (DM 20.7 million) was imposed by the Federal Cartel Office
on Kali + Salz AG, Kassel, and Sudwestdeutsche Salzwerke AG, Heilbronn. The two firms had restricted
competition in the southern German market for road salt berween 1982 and 1990 by selling imported East
German road sale as cheaper industrial salt and making compensatory payments berween them. One of the
firms has appealcd against the fine to the Berlin Higher Regional Court.

[n the insurance sector, which is governed by special restrictive practices provisions, a recommendation by
mator insurers on the setclement of car-hire costs in the event of an accident was declared inadmissible. The
joint recommendation would have worsened the economic position of car-hire firms to an unacceptable extent.
An attempt had alsa been made to enforce the recommendarion on the marker by applying economic pressure.
The practice of issuing recommendations has since been discontinued by the moter insurers.

Greece

71, No changes were made in 1993 to the Greek legislation on competition {Law No 703/77 on the control
of monopelies and oligopolics and the protection of free competition, as amended by Laws Nos 1934/91 and
2000/91).

Spain

72, No new competition rules were adopted in 1993, nor were there any significant changes to the legislation
o1 new developments in case-law.
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France
Transpasal of Community directives into national law

73. The Acr of 11 December 1992 on procedures for the award of certain contracts in the water, energy,
transport and telecommunications sectors implements the Urilities Directive of 17 September 1990 by laying
down advertising and rendering requirements for the award of public supply and works contracts above a
certain threshold.

The Act of 4 January 1992 implementing the Review Procedures Directive of 21 December 1989, rogether with
the Order (décret) of 7 September 1992, enables injured firms to rake effective action against decisions by
public purchasers which are contrary to Community public procurement law or the national rules implementing
it.

The arrival of the single market and the entry into force of Directive 52/12/EEC of 25 February 1992
necessitated changes in the rules governing mineral oils in France. Act No 92-1443 of 31 December 1992
removed the obligation to obtain prior authorization for the import of mineral oils, and adapred the rules on
the obligation to help build up bu?[cr stocks.

Other legislative measures

74. The Act of 8 January 1993 requires the phasing out of monopolies in undertakers” services over six years
at most; monopoly riihts were granted to local authorities by an Act of 1904, The new Act redefines the scope
of the public undertaking service, but expressly provides that once the monopoly has been phased out local
authorities and those to whom they might wish to contract our provision of the service wilfno longer have
any exclusive rights.

The Act of 29 January 1993 on the prevention of corruption and on openness in business and public
administration extends to all bodies with a public service function, such as semi-public companies, the
obligarion to apply the public procurement code, and thus to comply with the advertising and tendering
requirements, when they wish to award design and project management contracts.

The Act makes several major changes to the rules governing public service concessions in order ro secure a
better balance in the contracrual positions of concessionaires and public authorities,

Tt also amends the town planning rules on shop locations. Ir aims ar greater openness in decisions to authorize
the establishment of supermarkets,

Lastly, in a chapter on advertising, the Act seeks to promote clear pricing, since a lack of clarity here can
generate distortions which are the more serious as advertising has become an important means of access to
the market, and facilitate independent choice of the medium on the part of advertising intermediaries.

French competition policy in 1993

75. In 1993, the Minister for Economic Affairs and the Competition Council continued ta carry on an active
policy of preventing anti-competitive behaviouz, with the Minister referring 43 cases 1o the Competition
Council, and supervising mergers. The number of merger control cases on which the Competition Council
was asked to comment doubled in 1993 by comparison with 1992,

High priority was given 1o efforts to combat wrongful discrimination, and the number of cases in which civil
proceedings were brought grew: abour 80 cases of this kind were pending on 31 December.

In general the emphasis was placed on challenging predatory practices particularly where the victim was a
small or medium-sized enterprise.

Lastly, the Ministry of Economic Affairs was giving favourable considerarion to the grant of block exemptions.
Several orders of this kind may be issued in the next few months.
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Ireland

Significant legislative changes

76. The Minister for Enterprise and Employment, by the Mergers, Takeovers and Monopolies {Control) Act
1978, Section 2 Order 1993 (SI No 135 of 1993} doubled the financial thresholds for notification of mergers
and takeovers. The obligation te notify will now arise where the value of the gross assets of each of two or
more of the enterprises involved is not less than JRL 10 million; or where the turn-over of each of those two
or more enterprises is not less than 1RL 20 million. The Competition Act 1991 has been in operation since
1 Ocrober 1991 and a review is under way. It is expected that somc amendments will be made to the Act in
the course of 1994.

Major developments in case-law

(a) Actions in the national courts

77. Judgment was given in Deane and others v Voluntary Heaith Insurance Lid, unreported, High Court 22
Apri} 1993 Keane J., the first action for damages for abuse of a dominant position under 5.6 of the new Act.
In a previous preliminary ruling in Deane and others v VHI Ltd, unreported, Supreme Court, 29 July 1992, it
had Eecn held that the defendant, a statutory bedy providing voluntary health insurance on a non-profit
making basis, was ‘an undertaking® within the definition in tﬁe Act, since it was ‘providing services ... for
gain’. In the plenary hearing it was held that VHI was in 2 dominant position in the market for voluntary
health insurance, with 90% of the market.

VHI failed to agree a basis for reimbursing the plaintiff hospital for treatment provided to its subscribers, and
withdrew ‘listing’ status from the hospital, with the effect that its subscribers did not choose the haspiral since
their costs would not be reimbursed. Judge Keane held that this was not an abuse of its dominant position
although it resulted in a sericus loss of business to the hospital. The defendant was a statutory body, with
statutory duties, and a discretion as to how it fulfilled them. 5.5 of the Act was intended to prohibit behaviour
by a dominant undertaking which:

{1} wecakened competition in the relevant marker, or

{ii) directly damaged the interests of the users of the goods or services in question. The case is presently under
appeal to the Supreme Courr.

{b} Decisions of the Competition Authority

78. This year the Anthority issued a category licence in respect of motor fuel exclusive purchase agreements,
closely modelled on but not identical to Commissien Regulation {EEC) Na 1984/83; and a category licence
for exclusive distribution agreements closely modelled on but not identical to 1984/83. It also issued a notice
in respect of shopping centre leases, a large number of which had been notified to it because of their standard
clause restricting usc of the premises. The Authority certified all such leases as not offending under 5.4 of the
Act, on the basis that they were a necessary condition of the existence of shopping centres, which were a
pro-competitive force.

A number of sales of business were notified with clauses restricting the vendor from competing for a period
after the sale; a guideline has emerged from the Authority's decisions of two years as usually the maximum
acceptable limitation. A similar approach was taken in a case which involved the acquisition of a shareholding
in aeﬂusincss for investment purpases, Cambridge-Act/Imari Decision No 24 of 21 June 1993. The Authority
following its controversial decision last year in Woodchester Decision No 6, 4 August 1993 (that mergers were
not outside the scope of the Competition Act notwithstanding the existing merger control legislation), dealt
with a number of mergers and takeovers during the year, granting certificates in all cases. [n the takeover of
Guinness Peat Aviation by General Electric, the Authority tound the relevant marker for its purposes to be the
market for supply te lrish users of aircraft.

COMP. REP. EC 1983



560 ANNEX V

In Apex/Murtagh Decision No 20 of 10 June 1993 the Authority established that a clause restricting an
ex-empl]:iyee from soliciting former customers for one year after the termination of employment could be
acceptable,

The Authority made a first decision on the rules of a professional association in Association of Optomerrists,
Irsland, Memorandum, Articles of Association and Code of Ethics, Decision No 16, 29 April 1993, It found a
number of rules to be restrictive and these were amended by agreement. These included the requirement thar
premises have no external display; restrictions on the content, type and size of advertisements and on
advertising prices in the media; the requirement to charge on a tee basis for eye examinations.

To date the Autherity has received 1 236 notifications of agreements. In 1993 it issued 260 separate decisions,
one of which was quashed, and it disposed of 501 notifications during the year.

Italy
List of legislative measures

Legislative Order (decreto legislativo} No 480 of 4 December 1952

Implementation of Council Directive 89/104/EEC to approximate the laws of the Member States relating 1o
trade marks.

Decree-law No 525 of 16 December 1993

Emergency provisions concerning dock work. The Decree-law was converted into statute, with amendments,
on 13 January 1994,

Legislative Order No 55 of 3 February 1993

Implementation of Directive 90/387/EEC on the establishment of the internal market for telecommunications
services through the implementation of open netwaork provision.

Decree-law No 390 of 30 September 1993

Conversion of the Administration for Posts and Telecommunications into a public-sector corporation and
reorganization of the Ministry.

Decree-law No 431 of 29 October 1993

Measures to assist shipbuilding and shipping industry research.

Order (direttiva) of the Prime Minister of 13 October 1993

Accelerared sell-off of state holdings in public-sectar corporations converted inte limited companies.
Decree-law No 389 of 27 September 1993

Rules to speed up the sell-off of shares held by the Treasury in limited companies.

Comments

79, There were a number of significant developments in 1992 and 1993, with the introduction of several
measures based on Community competition principles.

After the marter had been raised by the Competition Autharity (Autoritd Garante della Concorrenza e del
Mercato) under Article 21 of Act No 287/90, and following the Court of Justice judgment in Case C-179/50
Merci Convenzionali Porto di Genova v Siderurgica Gabrielli, the Government adopted Decree-law No 525
of 16 December 1993 laying down rules based on the principles of free competition in the area of dock work,
until then a regulated marker.
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With regard to shipbuilding, the Government adopted Decree-law No 431 of 29 October 1993 providing for
measures to restructure the shipbuilding industry; the Competition Authority must be consutred in advance
on such measures, in order to ensure that the principles of competition are complied with here 100,

The Community Directives on trade marks and on open netwark provision for relecommunications were also
implemanted.

In early 1994, Parliament approved an Act reforming public tendering procedures in partial implementation
of Directive 90/531/EEC.

TLuxembourg

80. A new Acr dared 2 September 1993 added to the basic competition legislation in Luxembourg.

The Act is intended first and foremost 1o satisfy the requirements of the Communicy Merger Control
Regulation, Regulation {EEC}) No 4064/89, by making provision for the assistance to be given to Commission
officials carrying our investigations.

Similar powers of inspection and investigation were created by the Grand Ducal Regulation of 26 May 1965
on the application of Council Regulation No 17; for the sake of legal certainty the new Act provides an
indisputable legal basis for those powers too.

It also makes a number of minor amendments to the basic Act of 17 June 1970, ali of them directed wwards
its stated purpose, which is to make arrangements for the application

{i) of the amended Act of 17 June 1970 on restrictive trade practices;
{ii} of Council Regulation No 17 implementing Articles 85 and 86 of the Rome Treaty; and

{iii) of Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations between
undertakings,

Netherlands
Shart term
{a) General measures

General ban on borizontal price agreements

81.  An order (koninklijk besluit) made on 4 February 1993 (published in Staatsbiad, 80} imposes a ban on
all price agreements entered into between buyers or sellers, businessmen or professionals, regardless of whether
or not the parties 1o the agreement carry on the same or a relared business or profession. The order entered
into force on 1 July. A number of exceptions are made to the ban, mainly in ctder to allow for other domestic
or EEC rules; an exceprion is also matfe for cooperation on purchasing and sales (franchising), and there is a
de minimis clause, Some limited provision is rnacfe for exemption in the general interest. The tests applied here
are those of Article 85(3) of the EC Treary. By 1 July 50 applications for exemption had been received. No
decisions had been taken on these cases by the end of the year.

General ban on market sharing

82. A measure making market-sharing agreements generally unenforceable is to come into force on 1 May
1994, It was still being finalized ar the end of 1993, *Market-sharing agreements’ means quota agzeements,
capacity limitation agreements, and agreememts allocating territory, customers, suppliers or contracts. A
number of exceptions are laid down here too. There is also some scope for exemption, as in the case of
horizontal price agreements, i
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General ban on collusive tendering regardless of sector

83. A measure making restrictive agreements in respect of tenders unenforceable is also to enter inte force
on 1 May 1994, At the end of 1993 it too was still being finalized, [t will cover all collusive tendering regardless
of sector. Here again there will be a number of exceptions and limited provision for exemption. The measure
is to replace the present Order on Competition in the Building Industry {Staatsblad 1986, 676), and should
meet the Commissien’s objections to that order.

(b) Amendment of the Economic Competition Act

84. A Bill to amend aspects of the Economic Competition Act was before Parliament ar the end of 1993, It
appears likely that the amendments will enter into force in mid-1994. The object is to increase the effectiveness
of the Act as part of a tougher competition policy. The main changes are as follows:

(i) the scope of the Act would be expanded to include practitioners of regulated professions and concerted
practices;

{ii) opinions delivered by the Economic Cempetition Commission and applicaticns for such opinions would
be rendered public;

{iii) new supervisory powers would be introduced, and penalties increased.

Longer term

85. The tightening up of competition policy is expected to be rounded off by the imroduction of a
ptohibition-based Competition Act, The new Act would be closely modelied on Eurcpean competition law.
The general measures just outlined here clear the way for the introduction of a principle of prohibition. At the
beginning of 1994 che Social and Economic Council and the Economic Competition Commission will be asked
for their views on this shift. They will be asked in particular to comment on the following points:

{t} the scope of the prohibition;

{i1) tests for clearance or exemption;

{i1i} whether the system should be treated as part of administrative law;

{iv) the choice of rhe bodies responsible for granting exemption and administering the prohibition;

{v} the introduction of powers of action against distortion of competition by public authorities or public
ENIETPIISES.

Liberalization of certain markets

86. The main motivation for the tightening up of Dutch competition policy is the need to invigorare the
Dutch economy, a need which is recognized on all sides. The measures described above, which are aimed at
improving the traditional instruments of competition policy, are not sufficient. In practice regulation by the
public authorities is found to impede the market process in the same way as restrictive agreements, which can
be viewed as a form of self-regulation. Indeed the two forms of regulation are sometimes largely interchanpeable.
The expansion of traditional competition policy into a form of supervision of the operation of markets, where
it will also be concerned with public regulation, is currently at the discussion stage. As examples of regulated
markets where liberalization might be generally desirable one can think of posts and telecommunications,
health, some aspects of public transporr, subsidized housing, electricity, water, education, social insurance
and some professions.

Dreregulation as a means of invigorating domestic markets may well become a central pelicy concern under
the next government.
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Portugal

87. Portugal’s competition rules were overhauled by Decree-Law No 371/93, which was published in the
Portuguese Official Gazerte on 29 October. This instrument lays down the general framework for safeguarding
and promoting competition on the domestic market and entered into force on 1 January 1994,

The new Decree-Law is a response to the far-reaching changes that have taken place in the structure and
operation of the Porruguese economy as a result of the liberalization, deregnlation and privatizarion of large
areas of economic life, advances in European integration and the growing interpenetration of naticnal
economies, The Government’s aim was 1o bring rogether in a framework law and to make more effective the
main instruments for safeguarding and promating competition.

88. The main changes brought about by the Decree-Law are summarized below.

(a) Integration of the basic competition legislation into a single instrument

89, Previouslr, the competition rules were to be found chiefly in two instruments: Decree-Law No 422/83
establishing rules for safeguarding competition and Decree-Law No 428/88 on merger control.

The new Decree-Law integrates into a single text the rules on the behaviour of individual firms and chose
regulating structural changes affecting the market.

{b) Alignment on Community principles and concepts

90. As far as the competition rules are concerned, the new lt?islation no longer refers to ‘individual’
restrictive practices. Such practices were banned, even where the firm responsible did not hold a dominant
position.

In line with Community law and the national legislation of most other countries, the new Portuguese
Decree-Law relates only to concetted practices and abuses of dominant positions which are subjecr to the
criterion of econamic equilibrium.

The rules on mergers were reformulated in accordance with the principles and concepts laid down in Council
Regularion (EEC) No 4064/89 of 21 December 1989 (Merger Control Regulation).

(c) Introduction of rules on the abuse of positions of economic dependence

91. Under the previous legislation, the abuse of another’s position of dependence was deemed to restrict
competition only where engaged in by firms that enjoyed a dominant position on the relevant product or
service market, the tesult being that action could not be taken against such abuse where che firms responsible
wielded considerable economic power but did not have a dominant position.

This was beginning to give cause for concern in the light of recent developments in the steucture of Portuguese

business, which were causing significant shifts in the balance of power between the different marker

garticipants. The emergence o% powerful distributive firms and joint purchasing agencies made it necessary to
ring in rules regulating relations berween the new market forces.

{d) Changes to the system of appeals against decisions of the Competition
Council

92. Appeals against decisions of the Competition Council are examined by the Lisbon Judicial Court, whose
decisions are now non-suspensive, except in matcers relating to the application of fines and che publication of
decisions in the Official Gazette, where its judgments do have suspensive effect.
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Appeals against decisions of the Competition Council prohibiting mergers or allowing them subject to certain
conditions and obligations must be made to the Supreme Administrative court,

(e) Incorporation of the ‘State aid’ aspect

93. State aid is now covered by the framework instrument, which lays down the principle that aid may not
be granted to firms whete it might significantly restrict or otherwise affect competition on all or part of the
domestic matket. All aid is to be verred, at the request of the parties concerned, by the Minister for Trade,
who will recommend to the minister responsible the measures needed to restore competition.

(f} Powers of the national competition authority

94, The Decree-Law expressly confers on the Directorate-General for Competition and Prices {DGCP) the
powers assigned to the national authorities by the regulations based on Article 87 of the EEC Treary, and in
particular the Merger Control Regulation.

The DGCP is also appointed to represent Portugal in the work of internationat organizations and bodies in
the competition fieldi?

United Kingdom
Proposed legislative changes

95. The UK Government consulted widely on the reform of legislation covering abuse of marker power
through its Green Paper, Abuse of Market Power, A Consultation Document on Possible Legistative Options
{CM 2100, November 1952). In April 1993 it announced that existing legislation would be strengthened by:

(i) extending powers of investigation available to the Director General of Fair Trading {DGFT};

(i} introducing a power for the DGFT to accept enforceable undertakings in lieu of a monopaly reference to
the Monopolies and Mergers Commission;

{iii} introducing a power to enable Ministers to make interim orders under the Competition Act to prohibit
Sﬁecified activities where thete are good reasons to believe thar third parties would risk damage during
the period of an MMC reference; and

{iv} extending the scope of competition legislation 1o deal with some limited situations where specific property
rights are exercised in a way which datnages competition.

These changes are to be introduced together with a restrictive teade practice prohibition as soon as the
patliamentary timetable permits.

Developments in case-law

96. In Ready Mixed Concrete (Thames Valley) Ltd and Pioneer Concrete (UK) Ltd v the Director General
of Fair Trading the Court of Appeal ruled thar if an employee is prohibited from entering into restrictive
agreements the employer cannot be held to be a party o any such agreement made by that employee, unless
the prohibition was a sham, The Court rook the view that employees of four ready-mixed concrete companies
were purporting to make agreements without authotity because the companies” boards had mhibituf them
from making restrictive agreements. The price-fixing agreements in question were not therefore made by the
companies concerned and the companies could not therefore be in contempt of a court order requiring them
not 1o enter into restrictive agreements, The Office of Fair Trading has applied for leave to appeal to the
House of Lords against the Court's decision.
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B — APPLICATION OF COMMUNITY LAW BY NATIONAL
COMPETITION AUTHORITIES

Belgium

97. In 1993, the Competition Council did not apply either Article 85{1} or Article 86 of the EC Treaty.

Article 53 of the Competition Act states that *when the Belgian authorities are required by Article 88 of the
Treaty establishing the European Economic Community to rule on the admissibility of restrictive practices or
the abuse of 2 dominant position in the common market, the decision shall be raken by the authorities referred
to in this Act in accordance with Articles 85(1) and 86 of the Treaty and applying the procedure and penalties
laid dewn in this Act’.

Denmark

98. The Competition Act does not contain any provisions authorizing the Competition Board to apl:»ll!rl

Articles 85(1) and 86 of the Treaty directly. Nevertheless, it is the Board’s practice to provide enterprises wit

giaidant_:c on these Articles, and che Board has consulted the Commission in some cases which had a Communirty
mension,

Germany

99. With a view to promoting competition in grid encrgy supplies and facilitating trade berween States, the
Federal Carrel Office investigated two agreements, one on tﬁe distribution of electricity and one on the
distribution of gas, in order 1o establish whether they were compatible with Community law. Uader German
competition law such agreements are generally exempt from the ban on restrictive practices. A long-term
‘concession agresment’ berween RWE Energie AG (RWE) and the municipal authorities of the town of Kleve,
not far from the Dutch border, made RWE the exclusive supplier of electricity to the town, With the European
Commission’s agreement the Cartel Office initiated proceedings in respect of the exclusivity clause under
Arricle 85(1) of the EC Treaty in conjunction with Article 47 of the German Law against Restraints of
Competition {GWB). In the view of the Comperition Office the agreement had an appreciable restrictive effect
on cross-border competition for electricity customers, because it prevented ocher electricity suppliers,
particularcly in the Netﬁerlands close by, from supplying to potential consumers in Kleve. Apﬁ]ying the criteria
of the cumulative effects theory developed in the case-law of the European Court of Justice the restriction was
an appreciable one becanse there were similar agreements which together covered almost the whole of
Germany. Foreign electricity and gas suppliers were thus generatly denied access to the German market.

In the course of the proceedings, RWE notified the agreement to the Commission, requesting exemption undey
Article 85(3). The Commission then initiated its own proceedings. Under Article 9(3) of Council Regulation
No 17, therefore, the Federal Cartel Office ceased to ]Ea.ve power to apply Community law to the case. The
Commission’s decision is still pending.

In another case the Federal Cartel Office is investigating an agreement berween the leading German gas
supplier, Ruhrgas AG, and another gas company, Thyssengas GmbH, under Article 85({1). The agreement,
known as the ‘demarcation agreement’, essentially provides that the two companies are to share the areas they
serve and & number of industrial customers berween them. The Cartel Office takes the view that the sharing
of territory indirectly restricts imports of Dutch natural gas, as the demarcarion agreement prevents Thdyssengas
from extending its business beyond its allotted area. Thyssengas now supplies along the Dutch and Belgian
borders, and obtains over 0% of its total sales of gas from the Netherlands. The parties have not so far
notified the agreement to the Commission., At the emf of the period under review, the Cartel Office informed
the parties that it propesed to act against the agreement under Article 85(1}.
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Greece

100. None of the decisions taken by the Competition Commission in 1993 related to Articles 85 or 86, and
there was no change made to the national authorities’ powers to apply Community law.

Spain

101, The national competition authorities {Comperition Protection Service and Competition Protection
Tribunal) applied the Community’s competition rules in the following manner:

162. The Competition Protection Service referred to Article 85(1) of the Treaty in the following cases:

Investigation of possible breaches of the competition rules
(Article 37(1) of Law No 16/1989)

{i) In proceedings brought against Cronomar SA and Breitling Warches SA concerning 2 selective exclusive
distribution agreement in the dress warches market which potentiatly affected intra-Community trade, it
was alleged that the firms had infringed Article 85 of the EC Treaty since maintenance of a closed
distribution system could partition national markets and prevent possible transactions berween authorized
dealers on both sides of the border.

(i) In proceedings brought against Trip Difusion SA and Charles Chevignon SARL concerning a trade mark
licensing agreement in the ready-to-wear clothing market, the firms concerned were alleged to have
infringed Article 85 since the products concerned weee disteibuted throughour the Community and
application of the agreement prevented the cross-supplying of other distribution firms.

Reports obtained during the investigation of possible breaches of the
competition rules (Article 37(3} of Law No 16/1989}

{i} In the first investigacion mentioned above, charges were dropred when it was demonstrated that passive
selling and cross-selling were allowed between authorized dealers, and that intra-Community trade conld

therefore not be deemed o be affected.

(i) In the second case referred to, the report sent to the Competition Protection Tribunal confirmed that the
firsns concerned had breached Article 85 by acting as described.

Reports on applications for authorization (Article 38{(3) of Law
No 16/1989)

(i) In two applicarions for authorization filed by Shell Espafia SA concerning contracts for the exclusive
purchasing of fuels, the report stared cthat the contracts in question were liahﬁc to affect intra-Community
trade in thar they allowed the purchaser to acquire products competing with Shell beands, bur only if
those products were made in Spain.

Article 86 of the EC Treaty was not relied on in any of the investigarions made in 1993 under Law No 16/1989
on the protection of competition.
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103. Decisions taken by the Competition Protection Tribunal
Case 283/90:

In this case, Banco Espafol de Crédite, Banco Popular Espaiol, Banco Bilbao Vizcaya, Banco Cenrral
Hispanoamericano, Banco de Santander and Banco Exterior de Espafia were found to have engaged in
restrictive practices caught by Article 1{1) read in conjunction with Article 3{a} of Law No 110/1963 and by
Article 85{1) of the EC Treaty by having established and published in a concerted fashion uniform maximum
rates of commission, conditions and charges applied to their customets for banking services.

The concerted practice also concerned services rendered to non-resident customers and transactions involving
foreign currencies, convertible pesetas and foreign banknotes, and therefore affected both domestic and
cross-border transactions.

Case 319/92:

The Tribunal here held that the agreement between Liga Nacional de Furbol Profesional and Televisiones
Autbnomicas, granting the latter exclusive world rights E:lr eight seasons over the broadcasting of 42 football
matches and the editing and retransmission of summaries, was in breach of Article 11 of Law No 16/1983 and
Article 85(1) of the EC Treaty. It found that the agreement restricted cross-border broadcasting and had
appreciable effects on the Community macket in television coverage of football marches. Liga Nacional de
Futhol Profesional was fined PTA 147.5 million.

Case 837/92;

The Tribunal here partly upheld the complaint brought by 3C Communications de Espafia against Telefénica

de Espaha SA (Telefonica), Cabinas Telefonicas SA (Cabirel) and Aeropuertos Nacionaies y de Navegacién

Aérea [AENA), alleging that they had acted in breach of Articles 85 ang 86 of the EC Treaty and Articles 1

and 6 of Law No 16/1989. The Tribunal took the view that Telefonica and, possibly, Cabite! may have acted

in breach of Arricle 86 of the Treaty and Article 6{2) of Law No 16/1989, and instructed the Competition

grotection Service ta continue investigating the case and, if approptiate, to draw np a statement of charges in
ne course.

France

Legal bases

104. A new Acrticle 56a inserted in the 1986 Order by a Law of 31 December 1992 empowers the Minister for
Economic Affairs and the Competition Council 1o apply Articles 85 and 86 of the EC Treaty directly. The
powers, their allocation between the two authorities and the procedural and substantive rules applicable are
modelled on domestic law. Several cases have now been examined in the light of Arcicles 85 and 86 of che
Treaty.

The French competition auchorities welcome the setting-up on 15 October of a working party of Commission
and Member State representatives on the implementation of Articles 85 and 86 by national authorities. Such
itnplementation is ser to hecome mote widespread, what with the forthcoming enlargement of the European
Union ]and the new way in which the competition rules are being interpreted in the lighe of the subsidiarity
principle.

Application of Community laww by the Competition Council

105, In many cases since it was established establishment in 1986, the Competition Council has considered
practices in the light of Articles 85 and 86, acting under Article 88 of the Treaty and Article 9(3) of Regulation
Na 17,

The amendment of domestic competition law by the Law of 31 December 1992, which makes express provision
for the application of Articles 85 and 86, has opened up new possibilities in this area inasmuch as the Council
may henceforth conduct, or order the conducting of, inquiries to ascertain whether the Community competition
tules are being complied with, and impose penalties in the event of an infringement.
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In the course of 1993, the Council referred to Community law in five decisions, without, however, as yet using
the full range of its powers.

In Decision No 93-D-11 of 4 May 1993 on a restrictive agreement between Quantel and Continuum in the
pulsed laser sector, the Council {Aanded down its final decision following its earlier decision to stay the
proceedings pending a judgment of the Court of First Instance, which had itself been asked to consider a
refusal by the Commission to exempt the agreement.

The Council took note of the removal of the cases in question from the Luxembourg Court’s register following
the discontinuance of the action by the parties, and of the Commission decision of 27 July prohibiting the
same coneractual provisions as the Council had been asked to consider, without, however, imposing any fines.
The Council took a similar decision under domestic law, likewise withour imposing any financial penalties,
despite the fact that the Commission decision did not deprive it of the power to do so.

In Decision No 93-D-43 on practices by businesses belonging to the ‘Troc de I'lle’ franchise nerwork, the
Council considered as anti-competitive the conclusion with franchisees of consignment sales contracts
stipulating commission rates and fixed expenses; in the Council’s view these stipulations were not price
recommendations such as were anthorized by Commission block cxemption Regulation No 4087/88 of
30 November 1988 on franchise agreements.

In Decision No 93-D-94 of 27 April 1993, which was taken in response to an application from a company
called Frappaz, the Council found that the conduct of competitors of that company in the market for surface
treatment applicators, consisting essentially in product denigration, came under the heads neither of concerted
action nor of exploitation of a dominant position and appeared to be caught, if anything, by the rules on
unfair competition; the application was therefore admissill:f:: neither on the basis of the Order of 1 December
1986 nor on that of Articles 85 or 86 of the Treaty.

In Decision No 93-MC-05 of 7 September 1993 the Council dismissed the application for interim measures
submitted by the French Vegetable Importers’ Federation in an action it had brought against farmers® unions,
while reserving its decision on the substance of the case, i.e. practices potentially caught by Article 7 of the
1986 Order and Article 85 of the Treaty; the practices allegedly engaged in were duress, extortion and other
forms of concerted action aimed at limiting access to the market by foreign produce and impasing resale prices
on distributors.

Lastly, in Decision No 93-D-20 of 8 June 1993, the Council declared inadmissible the application made under
Articles 85 and 86 of the Treaty by the European Self-Employed Confederation; it took the view that it had
no jurisdiction over pension and sickness funds under the law applicable to them, and that it was not for it to
give leave to the applicant, as requested, to make a reference to the Court of Justice of the European
Commmuniries for a preliminary ruling.

Daring the second half of 1992, which was not covered by the French contribution to the Commission’s
previous report, the Competition Council ook three decisions:

{i} In the olive oil case (Decision No 92-D-53 of 30 September 1992}, the Council stayed the proceedings
pending further investigations in view of the possible application of Community law.

(i} In the case concerning the distribution of dental and medical equipment {Decision No 92-D-68), the
Council, finding that the predatory practices at issue might infringe Article 86 of the Treaty, decided to
stay the proceedings and notify a further objection.

{iii} In Case No 92-D-56, which concerned the conditions under which lead-free premium grade petrol
{28 octane unleaded) was marketed, the Council referred to Article 85 but did not apply it because in the
end no complaint was accepted on that basis. In this complex case the Council found thar insufficient
cvidence hacy been adduced to establish, as had been alleged by the applicants, that the oil companies had
agreed, either explicitly or implicitly, 1o place this type of fuel on the market from 1989 onwards as a
branded product whereas other rypes were markered as generics, In the Council’s view it had not been
proved that the parallel behaviour observed was due to anything other than the pursuit of the individual
interest of each of the oil companies, it being potentially in each company's interest, given the market
conditions, to launch a new product and employ a differentiation strategy caleulated ro inerease customer
loyzlty and market share. T%e Court of Appeal upheld the Council’s decision on this point and rejected
the argument that an oligopolistic situation had Eeen created in which the firms concerned had abused
their dominant position on the market. On the other hand, a number of clauses in the distribution
agreements were held to be anti-competitive and prohibited accordingly.
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Ireland

106. There have been no cases during the year where the National Authority has applied the Community
competition rules.

107. The Minister of Enterprise and Employment is by Staturory Instrument 124 of 1993 (4 May 1993)
designated the competent autll:ori for the purposes of Regulation No 17 and Regulation (EEC) No 4064/89.
The SI pravides that authorized officers of the Comperition Authority, or officers of the Minister authorized
for t]']m purpose, shall be officials to assist officials of the European Commission for the purposes of those
Regulations.

Italy

168.  As regards the direct application of Community rules by the Competition Authority, the rules on the
policing of anti-competitive behaviour laid down in Act No 287/90 are closely based on the provisions of the
Treaty, and reproduce their wording in many places.

Particularly in view of the provision made in Article 1(4} of the Act for developments in Community law to be
erred ta in the domestic context, this means that the Authority is able to pursue the objectives of the Treary
by applying national law.

The direct application of Community rules, identified by the Community authorities as a means of eliminating
or reducing differences in the treatment of similar situations within the common market, does not seem
necessary where, as in Italy, the domestic rules are similar to the Community rules. In applying Act No 287/90,
the Authority is in effect playing a role which is subsidiary to that of the Community bodses.

The principle of subsidiarity, now enshrined in Article 3b of the Treaty, supports the interpretation of Article
1 of Act No 287/90 which the Autharity has repeatedly followed in its decisions, since it confirms that the Act
applies to domestic cases to the extent that it does not conflict with Community law. This reduces any
uncertainty concerning jurisdiction which might arise in the interpretation of Article 1 of the Act, a point
which is in fact made by the Administzative Court of Lazio in a judgment delivered on 2 November.

Portugal

Investigation No 3/92

109, On 1 July, in its investigation of a complaint against Polimaia Sociedade Quimica SA for refusal to sell
Yves Saint-Laurent and Givenchy products via a selective distribution system, the Competition Council
ordered Polimaia to bring its contracts inta line with the provisions of the decisions adopted by the EC
Commission in the Yves Saint-Laurenr and Givenchy cases, published in the Official Jowrnal of the Enropean
Communities on 18 January 1992 and 19 August 1992 respectively.

Investigation No 4/93

110, TIn a decision taken on 13 July on a complaint made against BP Portuguesa SA for ceasing to supply
bottled gas via a contractual distriburion systemn, the Competition Council took the view that the system

ua]iﬁmf for block exemption under Regulation (EEC) No 1984/83 and consequently cleared the practice on
the basis of the exemption principles embodied in Community and Portuguesec'law.
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C — APPLICATION OF COMMUNITY LAW BY NATIONAL COURTS

Denmark

The Competition Board is not aware of any judgments delivered by Danish courts in 1993 which involve the
EC Treaty’s competition rules,

Germany

111. Federat Court of Justice

The Federal Court of Justice referred various questions to the European Coutt of Justice on the leasing of
motor vehicles. The fundamental issue was whether the restrictions imposed on VW and BMW dealers in the
supplying of independent leasing companies were exempted under Regulation (EEC) No 123/85 on motor
vehicle distribution agreements {orders of 19 January 1993, ref. KVR 29/91 and KZR 20/91).

Referring to the procedural constraints to which it was subject when applying the law, the Federal Courr of
Justice refused 10 take account ex post facto of Arcicles 85 and 86 of the EC Treaty when reviewing a decision
of the competition autharities. The Federal Cartel Office had dectared an exclusive dealing agreement berween
the second largest German tour operator and a large number of travel agencies invalid under domestic
competition law. The decision, which was reversed on appeal, focused on the German market alone.
Circumstances which might have pointed 1o an effect on trade berween Member States had not been mentioned,
In refusing to take account of Articles 85 and 86 ex post facto, the Court stated that this would have altered
the essence of the decision in a way which was not admissible. In its view, it could have done so only if the
facts described in the decision necessarily also fell within the scope of Arricles 85 and 86 [order of 18 May
1993, ref. KVZ 11/92).

112. Higher Regional Courts

Dealing with two patent infringement actions, the Ditsseldotf Higher Regional Court held that the price-fixing
clause agreed in a composition in each case infringed Article 85(1} of the EC Treaty. The anti-competitive
clause, under which the licensee had to charge minimum prices for the licensed products, was capable of
affecting trade between Member States owing to the partics’ strong marker position in the Community. The
question whether the compasition as a whole was void as a result was a matter for domestic law alone
{judgments of 19 January 1993, ref. U {anti-trust} 12/92 and 15/92).

[n a number of actions concerning the validisy of a patent licensing agreement, the Frankfurt Higher Regional
Court objected to a clause in the light of Arricle 85(1) of the EC Treaty. The clause provided that royalties
wete to remain payable even after the exclusive rights had expired and the licensed know-how had fallen into
the public domain (judgments of 25 February 1993 and 16 March 1993, ref. 6 U 136, 137, 138/91).

113. Regional Courts

The Diisseldorf Regional Court was asked to consider whether a franchise agreement for the distribution of
frozen food was compatible with Article 85 of the EC Treaty. The Court camc to the conclusion that the
restrictions of competition contained in the agreement were covered by block exemption Regulation (EEC}
No 4087/88 on franchise agreements. ’

The refusal by a motor manufacturer to allow a dealer to sell a competing make was, in the opinion of the
Munich Regiona] Court, covered in the case in peint by Regulation (EEC) No 123/85: the dealer could give
na objectively valid reasons for his request (judgment of 9 Docember 1992, ref. 1 HKO 8852/92}.

The Mannheim Regional Court considered whether a beer-supply agreement was compatible with Article 85
of the EC Treaty, applying the tests developed by the European Court of Justice in Defimitis v Henninger
Bréu. It could not be established that the agreement contributed significantly to the sealing-off of the German
beer market {judgment of 16 April 1993, ref, 7 0 168/92 anti-trust).
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In an acrion for interim measures the Berlin Regional Court expressed doubts as to whether the 1993 collective
counter-indemnity for the sale of fixed-price publications in Germany, Austria and Switzerland was compatible
with Arricle 85 of the EC Treaty. In the Court’s view, the collective counter-indemnity, which had not yet
been granted exemption, potentially distorted competition in the book trade in the Community {order of 16
September 1993, ref. 16 0 841/91).

Greece

114. 1n 1993, there were no judgments of the Courts of Appeal or of the Supreme Court {Areopagos) directly
linked to Community competition.

Spain

115, Although reports on decisions taken by provincial courts and courts of first instance are not systematically
compiled, the Directorate-General for the Protection of Competition has records of a few cases in which the
Community’s competition rules were applied by Spanish courts.

Frange

116. More than 30 decisions were taken by the Supreme Courts and Appeal Courts, the most significant of
which were as follows:

Court of Cassation, Commercial Chamber, 4 May 1993 SNC, Parfums Cacharel and Société Geparo

The Court of Cassation held thar an appeal court which had found that a clause prohibiting authorized
distributors from selling Cacharel products to one another constituted an obsracle to the free movement of
goods between Member States had lawfully based its decision on Article 85 of the Treaty withour having to
carry out any further investigaticns,

Court of Cassation, Commercial Chamber, $ November 1993

The Court of Cassation held, in connection with a moror vehicle distribution agreement, that a cancellation
clause which came inte operation in the event of non-fulfilment of a sales-quota clause having the effect of an
obligation to achieve a given result was prohibited neither by Article 85 of the EC Treaty nor by Regulation
{EEC) No 123/85. The Court referred to the case-law of the Court of Justice of the Communities to the effect
that Regulation 123/85 merely lays down the conditions under which contractual clauses are immune from
the prohibition and hence from the nullity provided for by Article 85, but does not necessarily render null and
void an agreement which does not sartisfy tEose conditions.

Paris Court of Appeal, 5th Chamber, 22 September 1992, Guille v SA Pronuptia

The Paris Court of Appeal held that the argument based on the existence of an unlawful restrictive agreement
as inferred from a franchiser’s pricing policy could not be accepted as being substantively well-founded in
French law when the Commission, in its decisions, had rejecred similar arguments after considering the
franchisor’s syster as a whole.
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FParis Court of Appeal, 15t Chamber, 9 December 1992, Michel Swiss SAv M ontaigne Diffusion SA

Referting to the principle of the primacy of Community law over national law, the Paris Court of Appeal held
that it could not annul in whole or in part on the basis of French competition law a selective distribution
agreement which the Commission had found to be in keeping with Article 85 of the Treaty.

FParis Court of Appeal, 15t Chamber, 16 December 1992, Comité imterprofessionnel des fromages du Cantal

The Paris Court of Appeal rejected the argument put forward by a trade association that Article 85(1) of the
Treaty was not applicable to its plan for the 1987 marketing year inasmuch as the plan was necessary in order
10 attain the objectives of Article 39 of the Treaty relating to the commen agricultural policy, on the ground
that the Commission had granted the plan no exemption.

Paris Court of Appeal, 1st Competition Chamber, 14 Jamuary 1993, Péchiney électrométaliurgie

The Paris Court of Appeal held that action by a company manufacturing a product to prevent, delay or
increase the cost of a new manufacturing process developed by a firm operating in the same marker constitutcd
a practice appreciably affecting trade between Member States and an abuse of a dominant position.

Paris Court of Appeal, 1st Chamber, 24 March 1993, Fédération des agents consignataires de navires et agents
maritimes de France

The Paris Court of Appeal held that the fact that an agreement had been notified 1o the Commission did not
mean that it had to stay the proceedings pending the possible adoption of an exemption decision, when such
a decision seemed unlikely owing to the agreement’s manifestly anti-competitive nature.

Toulouse Court of Appeal, 2nd Chamber, 28 January 1993, PFG Sud-Ouest

The Toulouse Court of Appeal applicd here the three tests for the applicability of Article 86 of the Treaty
devcloped by the Court of Justice of the European Communitics in its judgment of 4 May 1988. It held that,
the unfair price test being passed, there had been no abuse of a dominant position.

Ireland

117. In &'Neitl v Ryan and others, (1993] 1.L.R.M.557, the plaintiff claimed damages under Article 85(1)
and Article 86 for loss in the value of his shareholding in Ryanair Ltd caused by the allegedly anti-competitive
activity of the defendants, competitors of thar company. The Supreme Court dismissed the action, Eo]ding
that, while the direct applicability of Articles 85¢1) and 86 creared a right of action for the company, there was
nothing in the principle of direct applicability to override the domestic prineiple that a sharcholder does not
have a personal righe of action in respect of alleged damage to its shareholding resulting from damage to the
company,

In Curust Financial Services Ltd v Loewe Ltd, [1993] LLR.M. 723, the plaintiff distributor sought an injunction
to restrain its supplier Locwe from supplying a third party. Loewe raised as one defence that the agtetment
relied on {a solc and exclusive licence to manufacrure, market, seli and distribute) was void under Article
85(1). The Supreme Court held that if the plaintiff established a triable issue thar the agreement was outside
Article 85{1} as de minimis, that aspect of the defence could be disregarded in deciding whether to grant the
injunction.
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Italy

List of judgments

118. Among the judgments delivered in 1992 and 1993 pursuant to the EC Treaty, the following are worth
noting:

Court of Cassation, full Court, 27 July 1993, judgment No 83%0; application of Article 85,

Genoa District Court { Tribunale), 9 July 1992; application of Article 86.

La Spezia Magistrate’s Court {Pretura), 3 June 1992; application of Article 86.

Genoa Magistrate’s Court, 20 July 1992; application of Articles 85 and 86,

Genoa Magistrate’s Court, 12 August 1992; application of Article 86.

Council of State, Division 11, 13 May 1992, Opinion No 598.

Turin District Court, 15 February 1993.

119. To date there is no very significatt body of cases in which comperition law has been applied by the
Italian courts,

‘The T'reaty provisions on competition were applied in cases connected with dock work. In particular, Arricles
85 and 86 of the Treaty were applied in cases concerning the reserved labour system enjoyed by dock-work
companies. The Council of State also ruled that, while the Court of Justice judgment in the Merci convenzionali
case did not entail the nullity of a national rule found ro be incomparible, it did create an obligation on all
those legally tequired to apply the law, in particular the judicial and administrative authoritics, to enforce the
Community rule.

In connection with the cantrol of currency exports the Court of Cassation referred to Regulation No 67/67/EEC
of 22 March 1967 and Regulation (EEC) No 2591/72 of & December 1972, which, by way of derogation from
Article 85 of the EC Treaty, provide that agreements imposing obligations of exclusivity in the supply and
resale of goods berween Community enterprises are lawful and valid.

‘The Italian rules on competition were applied by the national courts in quite a large number of cases. Article
33(2) of Act No 287/90 gives the Courts of Appeal jurisdiction to hear applications for emergency measures,
declarations of nullity and compensation for infringement of the national competition tules. The Act has also
been involved in actions contesting decisions of the Autharity.

Netherlands

Supreme Court (Hoge Raad), 23 April 19583, published NJ 1993, 383

120. The Court set aside a judgment of cthe Den Bosch Courr of Appeal {Gerechtshof) on the ground that
that Couct had failed ro provide a proper statement of the reasoning behind its answer to the question whether
an export clause in an agresment was caught by the prohibition in Article 85 of the EC Treaty.

Arnhem Diistrict Court { Arrondissementsrechtbank), 20 August 1991, Nj 1993, 308

121, The Court rejected the contention that the benefit of the block exemption for patent licensing agreements
granted in Regulation (EEC) No 2349/84 was automatically lost if the licensee failed to exploit the invention.
Nor was there anything in the facts of the case which might be grounds for the European Commission to
withdraw the benefit of the exemption under Article 9 of the Regulatian.
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Armbem District Court, 11 February 1992, NJ 1993, 337
{Reference for a preliminary ruling by the European Court of Justice, Case C-60/92 Otso v Posthank)

122,  Is the national court, when assessing an application which secks an order for a provisional examination
of witnesses pending the initiation of civil roceedings pursuant to Article § of the EC Treary, bound to apply
the principle that an undertaking is not olﬁiged to answer certain questions if the answer thereto constitures
an admission that the (Community) rules of competition have been infringed?

Hague Court of Appeal, 16 January 1992, NJ 1993, 125

123. In view of the meaning of the relevant clause in a know-how agrecment, the clause was by its content,
object and effect outside the scope of Article 85(1) of the EC Treaty, because it did not restrict competition
within the meaning of that provision,

Portugal

Case C-127/93

124. On 25 March, acting under Article 177 of the EC Treaty, the Lisbon Court of Second Instance requested
the Court of Justice of the European Cotnmunities 1o give a preliminary ruling, in the case berween SIVA —
Sociedade de Importagao de Veiculos Automéveis SA and Ministério Publico {Public Attorney’s Office), on
the legality of certain practices engaged in by SIVA in irs contractual relations with its distributors of motor
vchic]ges, parts and accessories in the light of Commission Regulation {EEC) No 123/85 of 12 December 1984
on the application of Article 85(3) of the Treaty to certain categories of motor vehicle distribution and servicing
agreements,

Case C-39/92

125. On 10 November, the Court of Justice of the European Communities gave a preliminary ruling in
respanse to the request made, under Article 177 of the EC Treaty, by the Lisbon Local Civil Court in the case
pending before the lacter berween Petréleos de Portugal — Petrogal SA, on the one hand, 2nd Correia, Simoes
& Companhia, Limitada and Correia, Sousa & Crisostomo, Limitada, on the other, concerning the
interpretation of Aeticle 85(2) of the EC Treaty and Article 12{1)(c) of Commission Regulation (EEC) No
1984783 of 22 June 1983 on the application of Article 85(3) of the Treaty to categories of exclusive purchasing
agreements.

United Kingdom

126. In Inntreprenenr Estates Ltd v Mason {11 March 1993), the High Court in England was asked by the
lessees of a public house which was tied for its supplies of beer to the lessor 1o conclude that because of the tie
the lease was in breach of Article 85{1) and that the lessor was in consequence unable to recover the rent for
the premises. The lease arguably infringed Article 85(1} and did not comply with the block exemption under
Commission Regulation (EEC) No 1984/83 on exclusive purchasing agreements, The lessor had accordingly
notified the lease ro the EC Commission and sought an exemption under Article 85(3); but the Commission
had not yet issued an exemption or a comfort letter. The Court treated the lease as infringing Article 85{1);
applying the Notice on cooperation between national courts and the Commission in applying Articles 85 and
86 {O] C 39, 13 February 1993, p. 6), it considered the likelihood of the Commission granting an exemption
or issuing a comfort lerter and concluded that there was a real prospect that it would do neither. Bur, although
the tie would therefore be unenforceable, the Courr, applying English law principtes, severed the tie from the
lease and enforced its remaining provisions, including these for the payment of rent.
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127. 1n R v Secretary of State for Trade and Industry and the Director General of Fair Trading, ex parte
Airlines of Britain Holdings plc and Virgin Atlantic Airways Ltd (1993}, two United Kingdom airlines sought
by applications in the High Court and the Court of Appeal in England leave to apply for judicial review to
compel the Sectetary of Stare and Director General to consider in accordance with Article 88 the applicability
of Article $6 to the proposed acquisition by British Airways plc of Dan-Air Services Ltd. They argued that no
EEC legislation other than Article 86 applied. Council Regulation No 17 (implementing Articles 85 and 86}
was excluded by Article 1 of Regulation No 141; Council Regulation (EEC} No 3975/87 {application of
competition rules to air transport underrakings) applied only to international air transport between Community
airports and did not apply to concentrations within Council Regulation (EEC) No 4064/89 {control of
concentrations between undertakings), because of Articte 22(2) of that Regulation; and the Regulation, by
Article 1, applied only to concentrations with a Community dimension as defined by Article 2{1) and the
proposed acquisition did not have a Community dimension. Accordingly the United Kingdom authorities
continued to be under a residual duty under Article 88 to rulc on any abuse of a dominant position constituted
by the proposed acquisition under Article 86. The High Ceurt and the Court of Appeal refused the application
on the ground that the purpose of Regulation (EEC) No 4064/89 was o establish two mutually exclusive
jurisdictions: subject to Articles 9 and 22(3) the Commission dealt with concentrations with a Community
dimension and each Member State deale with concentrations which did not have a Community dimension in
accordance with its national competition legislation.

128. In Aﬂp.!'e Corps v Apple Computer [1992] FSR 389 the parties had until 1987 each uscd the same trade
mark and the same name. By a delimitation agrecment made in 1987 they agreed that each would limit its use
of the trade mark and the name to its own sphere of operations, The EC Cemmission indicated that it was
minded to grant negative clzarance to the agreement under Article 85(1) but in 1950 changed its mind and
issued a Statement of Objections. Apple Cotps submitted an objection to the Statement of Objections and an
oral hearing was arranged. Apple Corps had in 1989 commenced proceedings in the High Court in England
against Apple Computer in relation to the trade marks and the 1987 agreement. Apple Corps wished to use at
the oral hearing documents disclosed by Apple Computer in the High Court proceedings but which were
alleged by Apple Computer to be confidential and were accordingly read to the court in camera. The Court
gave Apple Corps leave to use the documents. In making its decision it did not consider it relevant that the
gjommission had power under Council Regulation No 17, Articles 11 and 14, to require disclosure of the
oCcuments. - .

129. In Leyland Daf Ltd v Automotive Products ple (The Times, 9 April 1993), Leyland Daf, then insoivent
and in administrative receivership, sought an injunction compelling Automotive Products, the supplicr of
brake and clutch systems for its vehicles, to continue supplies without imposing a condition that the receivers
discharge the pre-teceivership debts of Leyland Daf to the company. Leyland Daf contended that imposing
such a condition amounted to an abuse of a dominant positien within Article 86. Automotive Products had
supplied the systems according 1o Leyland Daf’s specifications; any other competent engineer could do the
necessary work, although it might take some time before he was in a position to do so. The Court of Appeal
in England, affirming the High Court, held thar Automotive Products was accordingly not in a dominant
position.

130. In Great Scottish & Western Railway Co 1td v British Railways Board (5 April 1993), Great Scottish
& Western Railway {GSWR) argued unsuccessfully in the Court of Appeal in England that British Railways
(BR} was abusing a dominant position within Article 86 by relying on a clause in a contract between GSWR
and BR which excluded the liability of BR to GSWR except where terminating the contract for failure to pay
sums due to BR under it where the failure to pay was in part caused by a loss inflicted by BR on GSWR.
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Annex VI — Press releases’

(a) Article 85

1p/93/7

COMMISSION INITIATES PROCEEDINGS AGAINST THE FAR EASTERN FREIGHT CONFERENCE
{FEFC) AND ITS MEMBERS IN RESPECT OF AGREEMENTS TO FIX INLAND TRANSPORT TARIFFS

1P/93/28

COMMISSION ADOPTS EXEMPTION REGULATION FOR INSURANCE SECTOR

[P/93/143

COMMISSION AUTHORIZES AN AGREEMENT ESTABLISHING A PRICE STRUCTURE FOR THE
COMBINED TRANSPORT OF GOODS

IP/93/210

COMMISSION ACCEPTS AN EXCLUSIVE WORLDWIDE LICENCE BETWEEN UNIVERSITY SPIN-OFF
FIRM AND A MANUFACTURER

IP/93/322

MERGER REGULATION: THE COMMISSION CLEARS A COOPERATIVE JOINT VENTURE IN THE
ACTIVE MATRIX LIQUID CRYSTAL DISPLAY FIELD

1P/93/430

IFCO PACKAGING SYSTEM UNDER EXAMINATION BY THE COMMISSION
IP/93/458

COMMISSION APPROVES THE EBU-EUROVISION SYSTEM

IP/93/475

COMPETITION: STATE OF PROGRESS IN PROCEEDINGS AGAINST CARDBOARD PRODUCERS

IP/93/493

COMPETITION: THE DUTCH ASSOCIATION OF LIFT MANUFACTURERS AMENDS ITS ANTI-
COMPETITIVE RULES

1 Available from the Spokeman’s Service or via the Rapid database. Press releases concerning State aid cases
are repraduced in Annex IHLCla).
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IP/93/507

PFRODUCT DIFFERENTIATION MUST NOT BE USED AS A MEANS OF PARTITIONING THE
COMMUNITY MARKET

IP/93/521

NEW BLOCK EXEMPTIONS IN AIR TRANSPORT

1P/93/545

CAR PRICES IN THE EC ON 1 MAY 1993

[P/93/611

COMMISSEON SEEKS TO MAINTAIN COMPETITION ON THE MARKET IN PROGRAMMES FOR
PAY-TV CHANNELS

IP/93/614

COMMISSION CLEARS AGREEMENTS CONCERNING EXCLUSIVE TELEVISION COVERAGE OF
ENGLISH FOOTBALL MATCHES

IP/93/684

COMMISSION OPENS UP THE MARKET FOR THE STORAGE AND MOVEMENT OF JET FUEL AT
MILAN'S NEW MALPENSA AIRPORT

ir/93/700

COMMISSION REJECTS COMPLAINT BY LADBRCKE

IP/93/706

COMMISSION REJECTS COMPLAINT BY LADBROKE AGAINST FRENCH HORSE-RACING
ORGANIZERS

1P/93/725

COMMISSION REJECTS COMPLAINT BY LADBROKE AGAINST FRENCH PMU AND PMU BELGE

1P/93/739

COMMISSION TERMINATES PROCEDURE INITIATED AGAINST THE EAST AFRICAN CONFER-
ENCE (EAC)

IP/93/820

THE COMMISSION CLOSES A PROCEDURE ON A GERMAN POOL OF STANDARD BOTTLES FOR
MINERAL WATER TO SOURCES FROM THE REST OF THE EC
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IP/93/893
THE COMMISSION IMPOSES ON AKZO A PENALTY PAYMENT
IP/93/984

COMMISSION TO START CONSULTATIONS ON A NEW BLOCK EXEMPTION FOR SHIPPING
CONSORTIA

IP/93/988

EC GREENLIGHT FOR TRANSNATIONAL TELECOM NETWORK F.N.A.
IP/93/993

CONTROL OF PRICE DISCOUNTING BY ROVER GROUP

Ir/93/1042

COMMISSION REFUSES EXEMPTION FOR CLAUSE INITALTAN AUDIENCE RATINGS AGREEMENT

1P/93/1136

COMMISSION ADOQPTS NEW BLOCK EXEMPTION REGULATION (ARTICLE 85) FOR COMPUTER
RESERVATION SYSTEMS IN AIR TRANSPORT

/931181

MERGER REGULATION: COMMISSION AUTHORIZES A COOPERATION AGREEMENT BETWEEN
UTC AND MTU

IP/93/1183

THE COMMISSION ADOPTS NEW NOTIFICATION FORMS IN VIEW OF THE ENTRY INTO FORCE
OF THE AGREEMENT ON THE EUROPEAN ECONOMIC AREA

IP/93/1201

CAR PRICES IN THE EU ON 1 NOVEMBER 1993

1P/93/1230

COMMISSION RENEWS THE EXEMPTION GRANTED TO GRUNDIG UNDER ARTICLE 85 OF THE
EEC TREATY FOR ITS SELECTIVE DISTRIBUTION SYSTEM

(b) Article 86

1P/93/746

COMMISSION REJECTS COMPLAINT BY LADBROKE AGAINST PMU BELGE
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(¢c) Article 90

IP/93/264

COMMISSION INITIATES FIRST STAGE OF PROCEEDINGS AGAINST SYSTEM OF COMPENSATION
BETWEEN POSTAL ADMINISTRATIONS

IP/93/353

COMMISSION TERMINATES PROCEEDINGS AGAINST OIL MONOPOLY IN SPAIN — INFRINGE-
MENT

IP/93/607

OPENING UP THE ITALIAN MOBILE TELEPHONE MARKET
IP/93/665

PUBLIC UNDERTAKINGS

IP/93/998

COMMUNITY TELECOMMUNICATIONS SECTOR

1P/93/1072

COMMISSION OPENS COMPETITION IN SATELLITE COMMUNICATIONS

IP/93/1135

COMMISSION LAUNCHES CONSULTATIONS ON DRAFT DECISION CONCERNING GROUND
HANDLING SERVICES IN AIRPORTS

(d) Mergers
1P/93/29

MERGER CONTROL REGULATION: COMMISSION INITIATES PROCEEDINGS IN RESPECT OF
KNP/BUHEMANN-TETTER ODE/VREB

IP/93/32

MERGER REGULATION: COMMISSION DECIDES THAT JOINT VENTURE IN THE FIELD OF
ACTIVE LIQUID CRYSTAL DISPLAYS DOES NOT FALL UNDER THE MERGER REGULATION

IP/93/63

COMMISSION HAS STARTED FORMAL INVESTIGATION OF EFFECTS OF BRITISH AIRWAYS/DAN
AIR MERGER IN BELGIUM
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IP/93/73

MERGER REGULATION: COMMISSION CLEARS TESCO ACQUISITION OF CATTEAU FAMILY
BUSINESS

IP/93/77

COMMISSION APPROVES ACQUISITION OF BRITISH FETROLEUM'S CONSUMER FOOD COM-
PANIES BY SARA LEE

1P/93/89

COMMISSION CLEARS ACQUISITION BY VOLKSWAGEN AG OF ITS UK DISTRIBUTOR, VAG (UK}
LTD

IP/93/106

COMMISSION DECIDES THAT BRITISH AIRWAYS/DAN AIR MERGER DOES NOT STRENGTHEN
A DOMINANT POSITION 50 AS SIGNIFICANTLY TC IMPEDE COMPETITION IN BELGIUM

IP/93/117
THE COMMISSION AUTHORIZES A CONCENTRATION IN THE SEMI-CONDUCTOR SECTOR
IP/93/153

COMMISSION WELCOMES PROGRESS BY NESTLE IN COMPLYING WITH TERMS OF AUTHORIZ-
ATION FOR ITS TAKEOVER OF PERRIER

1P/93/203
MERGER REGULATION: COMMISSION APPROVES FORMATION OF MATRA CAP SYSTEMES
IP/93/206

MERGER REGULATION: COMMISSION GIVES GO-AHEAD TO JOINT ACQUISITION OF SCORIBY
RHONE-POULENC CHIMIE AND SITA

1P/93/214
COMMISSION CLEARS ACQUISITION BY KINGFISHER OF DARTY
IP/93/233

MERGER REGULATION: COMMISSION CLEARS JOINT VENTURE BETWEEN ERICSSON AND
HEWLETT-PACKARD

1P/93/234

MERGER REGULATION: COMMISSION AUTHORIZES MERGER IN COSMETICS INDUSTRY
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IP/93/245

MERGER REGULATION: THE COMMISSION CLEARS THE ACQUISITION BY FLETCHER
CHALLENGE OF JOINT CONTROL OVER METHANEX

/937252

MERGER REGULATION: COMMISSION APPROVES ACQUISITION OF MMI'S UNITED KINGDOM
NON-LIFE INSURANCE ACTIVITIES BY ZURICH INSURANCE

1P/93/261

MERGER REGUEATION: COMMISSION RAISES NO COMPETITION CONCERNS IN PROPOSED
TAKEOVER OF OCP BY GEHE

IP/93/262

MERGER REGULATION: COMMISSION GIVES GREEN LIGHT TO DEGUSSA/CIBA-GEIGY JOINT
VENTURE

IP/93/279

MERGER REGULATION: COMMISSION APPROVES JOINT VENTURE IN CLOSE AIR DEFENCE
SYSTEMS SECTOR BETWEEN THOMSON-CSF AND SHORT BROTHERS PLC

IP/93/280

THE COMMISSION CLEARS THE ACQUISITION OF JOINT CONTROL OF PALCO BY ALCAN AND
INESPAL

1P/93/287

MERGER REGULATION: THE COMMISSION CLEARS A SECOND CONCENTRATION IN PORTUG-
UESE FOOD RETAILING {JERONIMO MARTINS RETAIL SA/INOVACAO)

IF/93/319

MERGER REGULATION: COMMISSION CLEARS TAKEOVER OF SCHWEIZERISCHE VOLKSBANK
BY SCHWEIZERISCHE KREDITANSTALT

P/93/320

MERGER REGULATION: COMMISSION APPROVES JOINT VENTURE IN PVC ADDITIVES AND
ASSOCIATED BUSINESSES BETWEEN HARRISONS — CROSFIELD AND AKZO

1P/93/321

MERGER REGULATION: COMMISSION APPROVES ACQUISITION OF MONTEDISON’S PHARMA-
CEUTICAL DIVISIONS BY PROCORDIA'S KABI PHARMACIA

IP/93/337

COMMISSION APPROVES MERGER BETWEEN KNP, BUHRMANN-TETTERODE AND VRG —
MERGER REGULATION
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I/93/350

THE COMMISSION CLEARS THE ACQUISITION OF FOKKER BY DEUTSCHE AEROSPACE —
MERGER REGULATION :

1P/93/354

COMMISSION CLEARS CREATION OF A CONCENTRATIVE JOINT VENTURE BY HOECHST AG
AND WACKER-CHEMIE GMBH -—— MERGER REGULATION

1P/93/399

COMMISSION AUTHORIZES IBM FRANCE TO ACQUIRE CONTROL OF COMPAGNIE GENERALE
D'INFORMATIQUE

IP/93/413

MERGER REGULATION: COMMISSION APPROVES ACQUISITION OF HAFNIA INSURANCE
{DENMARK} BY CODAN INSURANCE, SUBSIDIARY OF SUN ALLIANCE

1P/93/414

MERGER CONTROL REGULATION: COMMISSION APPROVES ACQUISITION OF BANCO DE
MADRID BY DEUTSCHE BANK

1P/93/457

MERGER REGULATION: NESTLE-PERRIER — COMMISSION GIVES GO-AHEAD TO CASTEL

1P/93/519

MERGER REGULATION: COMMISSION APPROVES THE JOINT ACQUISITION OF THE BUSINESS
ACTIVITIES OF SCOTTISH EQUITABLE LIFE ASSURANCE SOCIETY BY AEGON AND SCOTTISH
EQUITABLE POLICYHOLDERS TRUST LIMITED

ir/93/528

COMMISSION CLEARS ACQUISITION BY TOYQTA OF CONTROLLING INTEREST INITS FRENCH
DISTRIBUTOR, TOYOTA FRANCE

IP/93/546

MERGER REGULATION: COMMISSION APPROVES ACQUISITION BY WEST LB OF SOLE CONTROL
OF THOMAS COCK

1P/93/547

MERGER REGULATION: COMMISSION APPROVESCREATION OF A JOINT VENTURE OPERATING
ON THE JAPANESE TELECOMMUNICATIONS MARKET
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IP/93/564

MERGER REGULATION: PROPOSED JOINT VENTURE IN THE HUMAN VACCINE SECTOR
:ETWEEN PASTEUR-MERIEUX AND MERCK NOT TO BE DEALT WITH UNDER THE MERGER
EGULATION

IP/93/612

MERGER REGULATION: MERGER BETWEEN KALI UND SALZ AND MITTELDEUTSCHE KALI
NOTIFIED TO THE COMMISSION

IP/93/613

MERGER REGULATION: COMMISSION CLEARS THE PROPOSED CONCENTRATION BETWEEN
COSTA CROCIERE AND CROISIERES PAQUET

IP/93/693

COMMISSION APPROVES INCREASE IN SOCIETE GENERALE DE BELGIQUE’S HOLDING IN
GENERALE DE BANQUE

IP/93/703

MERGER REGULATION: FRENCH ACQUISITION OF COMMERZBANK IS CLEARED BY THE
COMMISSION

IP/93/707

COMMISSION STARTS IN-DEPTH INVESTIGATIONS IN THE CASE KALI+SALZ/MITTEL-
DEUTSCHE KALI

IP/93/719

MERGER REGULATION: THE COMMISSION CLEARS THE JOINT ACQUISITION OF CHAR-
TERHOUSE BY BHF AND CCF

IP/93/724

COMMISSION STARTS IN-DEPTH INVESTIGATIONS IN THE CASE PILKINGTON-TECHINT/SIV

1P/93/741

MERGER CONTROL REGULATION: COMMISSION AUTHORIZES MERGER IN POLYAMIDE
TEXTILE YARN SECTOR BETWEEN RHONE-POULENC AND SNIA

1P/93/757

MERGER REGULATION: COMMISSION DECIDES BT/MCI ALLIANCE FALLS QUTSIDE THE SCOPE
OF THE EC MERGER REGULATION

COMP. REP. EC 1993



ANNEX VI 583

IP/93/758

MERGER REGULATION: THE COMMISSION DECIDES THAT THE ACQUISITION BY ALCATEL OF
NORTHERN TELECOM®S SUBMARINE TELECOMMUNICATIONS SYSTEMS DOES NOT FALL
UNDER THE JURISDICTION OF THE MERGER REGULATION

1P/93/767
MERGER REGULATION: COMMISSION APPROVES ACQUISITION BY NESTLE OF ITALGEL
IP/93/775

MERGER REGULATION: COMMISSION OPENS PROCEEDINGS IN THE CASE MANNESMANN/VAL-
LOUREC/ILVA (STAINLESS STEEL TUBES)

1B/93/797

MERGER REGULATION: THE COMMISSION CLEARS JOINT VENTURE BETWEEN ARVIN INDUS-
TRIES, INC. AND SOGEFI 5,P.A, IN THE FIELD OF CAR EXHAUST SYSTEMS

IP/93/834

MERGER REGULATION: COMMISSION AUTHORIZES AMERICAN CYANAMID’S ACQUISITION
OF SHELL PETROLEUM'S CROP PROTECTION BUSINESS

1P/93/861

MERGER REGULATION: COMMISSION APPROVES VOLVQ'S ACQUISITION OF BRANDED CON-
SUMER PRODUCTS FROM PROCORDIA

IP/93/888

MERGER REGULATION: THE COMMISSION CLEARS JOINT VENTURE BETWEEN KNORR-
BREMSE AG AND ALLIEDSIGNAL INC. IN THE FIELD OF AIR BRAKE SYSTEMS

IB/93/9%06
COMMISSION CLEARS YULE CATTO’S ACQUISITION OF JOINT CONTROL IN SYNTHOMER AG
1P/93/9%07

THE COMMISSION CLEARED A JOINT VENTUREIN THE SATELLITE NEWS GATHERING SECTOR
UNDER THE COMPETITION RULES

1P/93/943

THE COMMISSION REFERS THE CPC/MCCORMICK/RABOBANK/OSTMANN CASE TO THE
BUNDESKARTELLAMT

1P/93/995

COMMISSION APPROVES CONCENTRATION INVOLVING FORTIS AND ASLK/CGER
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1P/93/1053

MERGER REGULATION: COMMISSION CLEARS JOINT VENTURE BY GERMAN PLASTIC FOIL
AND PLASTIC PARTS PRODUCERS GOPPINGER KALIKO GMBH AND ].H. BENECKE

1P/93/1071

MERGER REGULATION: COMMISSION APPROVES ACQUISITION OF CONTROL OF VINCI BY
SOCIETE CENTRALE UNION DES ASSURANCES DE PARIS

IP/93/1084

lell}gglI{GREGULATION: COMMISSION CLEARS CONCENTRATION INVOLVING PHILIPS AND
G

IP/93/1134

MERGER REGULATION — KALI + SALZ/MDK/TREUHAND

1P/93/1217

MERGER REGULATION: THE COMMISSION HAS APPROVED THE JOINT ACQUISITION OF THE
ITALIAN FLOAT GLASS PRODUCER SIV BY PILKINGTON AND TECHINT

IP/93/1241

COMMISSION CLEARED A JOINT VENTURE BETWEEN MANNESMANN RWE-DEUTSCHE BANK
IN THE TELECOMMUNICATION NETWOQRKS AREA

1P/93/1242
COMMISSION CLEARS JOINT VENTURE OF HOECHST AG AND SCHERING AG IN CROP
PROTECTION INDUSTRY

(e) Article 66 ECSC

IP/93/383

CREATION BY THYSSEN SCHACHTBAU KOHLETECHNIK GMBH AND BRUNO FECHNER GMBH
& CO. KG OF A JOINT VENTURE, MICRO CARBON BRENNSTOFFTECHNIK GMEH, AND
ACQUISITION BY MICRO CARBON OF TECHNCQ CARBON GMBH

IP/93/446

COMMISSION AUTHORIZES ACQUISITION BY ENSIDESA OF 60% STAKE IN COMERCIAL
SIDEROMETALURGICA VELASCO

IP/93/566

AID TO FORGES DE CLABECQ (BELGIUM) — COMMISSION INITIATES PROCEDURE PROVIDED
FOR BY ARTICLE §(4) OF DECISION 3855/91/ECSC
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IP/93/623

COMMISSION APPROVES INDUSTRIAL REQRGANIZATION IN THE ARBED AND USINOR
SACILOR STEEL GROUPS

1P/93/624

COMMISSION AUTHORIZES THE ACQUISITION BY SOLLAC OF A 30% STAKE IN THE BAMESA
STEEL GROUP

IP/93/625

COMMISSION AUTHORIZES THE ACQUISITION BY LAUSITZER BRAUNKOHLE AG OF THE
ENTIRE CAPITAL OF ENERGIEWERKE SCHWARZE PUMPE AG

IP/93/830

((:J;OMMISSION APPROVES JOINT VENTURE BETWEEN THYSSEN STAHL AG AND THE BALZERS
ROUP

(f) Miscellaneous

IP/93/132

THE COMMUNITY'S COMPETITION POLICY — ITS FRAMEWORK AND ITS OBJECTIVES

1P/93/277

TELECOMS: THE ROAD AHEAD — SPEECH BY MR VAN MIERT TO THE POSTAL, TELEGRAPH
AND TELEPHONE INTERNATIONAL — BRUXELLES, 15 APRIL 1993

IP/93/344

COMPETITION POLICY IN THE SINGLE MARKET — SPEECH GIVEN BY MR VAN MIERT TO THE
BRUSSELS CLUB ON & MAY 1993

1P/93/386

COMMISSION ADOPTS ITS TWENTY-SECOND COMPETITION REPORT

1P/93/404

MR MATUTES AND MR VAN MIERT MEET REPRESENTATIVES OF THE ASSOCIATION OF
EUROPEAN AIRLINES (AEA) — COMMITTEE OF WISE MEN TO LOOK AT CIVIL AVIATION

1P/93/447

SUMMARY OF THE SPEECH BY MR KAREL VAN MIERT BEFORE THE INSTITUT D'ETUDES
EUROPEENNES OF THE UNIVERSITE LIBRE DE BRUXELLES ON 7 JUNE 1993 — ‘ENVIRONMENTAL
PROTECTION AND COMPETITION POLICY: TWO COMPLEMENTARY ACTIVITIES

COMP. REP. EC 1993
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IP/93/470

INDUSTRIAL POLICY: THE ROLE OF COMPETITION POLICY — SPEECH BY MR VAN MIERT TO
THE AMERICAN CHAMBER OF COMMERCE 14 JUNE 1993

IP/93/565

SEMINAR ORGANIZED FOR LAWYERS ON THE PROCEDURES TO BE FOLLOWED IN COMPE-
TITION CASES

IP/93/702

COMMISSION STATEMENT ON INQUIRY INTO ALUMINIUM IMPORTS FROM THE CIS

IP/93/714

STATEMENT BY MR VAN MIERT ON GRQUND HANDLING SERVICES FOR AIR TRANSPORT

1B/93/735

COMMISSION ADOPTS COMMUNICATION TO THE COUNCIL ON FINANCIAL ARRANGEMENTS
FOR RESTRUCTURING THE STEEL INDUSTRY

IP/93/765

THE RESTRUCTURING OF THE COMMUNITY STEEL INDUSTRY

P/93/777

SUMMARY OF A SFEECH BY MR VAN MIERT IN ROSMALEN (NETHERLANDS): “THE ROLE OF
CABLE IN THE CONTEXT OF COMPETITION IN EUROPE

1P/93/852

COMPETITION POLICY TOWARDS STATE ACTIVITIES: A MISUNDERSTOOD AREA — SUMMARY
OF SPEECH BY KAREL VAN MIERT, AT THE EURCPEAN INSTITUTE CLUB, WASHINGTON D.C.

IP/93/856

SUMMARY OF THE SPEECH GIVEN BY MR VAN MIERT TO THE EURQ-AMERICAN CHAMBER
OF COMMERCE: ‘CHALLENGES FOR COMMUNITY COMPETITION POLICY"

IP/93/857

SPEECH GIVEN BY VICE-PRESIDENT VAN MIERT TQ THE INTERNATIONAL AVIATION CLUB,
WASHINGTON, ON 8 OCTOBER 1993

IP/93/860

‘GLOBAL FORCES AFFECTING COMPETITION POLICY IN A POST-RECESSIONARY ENVIRON-
MENT’ — SUMMARY OF THE SPEECH GIVEN BY MR KAREL VAN MIERT, VICE-PRESIDENT OF
THE COMMISSION, TO THE INTERNATIONAL BAR ASSOCIATION'S SECTION ON BUSINESS
LAW IN NEW ORLEANS ON 11 OCTOBER 1993
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IP/93/900

‘THE FUTURE OF PUBLIC SERVICES": SUMMARY OF SPEECH BY MR KAREL VAN MIERT — 21
OCTOBER 1993 ’

IP/93/920

COMMISSION AUTHORIZES FINANCIAL ARRANGEMENTS FOR FACILITATING CAPACITY
REDUCTTONS IN STEEL MANUFACTURING

1P/93/10%6
STATEMENT BY MR BANGEMANN AND MR VAN MIERT ON THE STEEL CRISIS
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The Report on Competition Policy is published annually by the European Commission
in response to the request of the European Parliament made by a Resolution of 7 June
1971. This Report, which is published in conjunction with the General Report on the
Activities of the Communities, is designed to give a general view of the competition
policy followed during the past year.








